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in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court. 
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der such rules and regulations as the supreme court may 
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its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners. 

Src. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as Salaries of the 
judges of the supreme court are paid. Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen. 
(14) of the constitution of this state. All vacancies in 
this commission shall be filled in like manner as the orig- 
inal appointment. Provided, That upon the expiration of 
the terms of said commissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hav- 
ing the same qualifications as required of those first ap- 
pointed as commissioners of the supreme court for a fur- 
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala- 
ries shall be the same as those of the commissioners origi- 
nally appointed. (Amended, Laws 1895, chapter 30, page 


155.) 
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PRESENT: 


Hon. T. O. C. HARRISON, Curer Justice. 


Hon. T. L. NORVAL, 
Hoy. J. J. SULLIVAN, } Jupaxs. 


Hon. ROBERT RYAN, 7 
Hon. JOHN M. RAGAN, } CoMMISSIONERS, 
Hon. FRANK IRVINE, : 


JOHN COMSTOCK V. JOHN KERWIN. 
FILED DECEMBER 8, 1898. No. 8476, 


1. Ejectment: PxLarnvirr’s TiTLe. A plaintiff in ejectment cannot 
rely on a defect in the title of his adversary, but must recover, 
if at all, on the strength of his own title or right to the property. 


2. Clerk of Court: AUTHENTICATION OF TRANSCRIPTS. Ordinarily, the 
clerk of one court has not the authority to authenticate tran- 
scripts of the records kept by another court. 


3. Evidence: TRANSCRIPT OF RECORD: AUTHENTICATION. A transcript 
of the record of a foreign court is not admissible in evidence, 
unless authenticated according to the provisions of section 414 
of the Code of Civil Procedure. 


4. ReEcoRD OF ENTRY ON GOVERNMENT LAND: TRANSCRIPT. 
One cannot invoke section 62, chapter 73, Compiled Statutes, 


unless he has complied with the provisions thereof, 


3) (1) 
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: InpoRSEMENTS ON DocumENTS. The introduction in evidence 
of ap instrument or document will not carry with it the indorse- 
ments thereon, unless the offer is sufficiently broad to include 
them, 


5. 


Error from the district court of Dixon.county. Tried 
below before Norris, J. Affirmed. 


Barnes & Tyler, for plaintiff in error. 
J.J. McCarthy and W. F. Norris, contra. 


NorRVAL, J. 


This action was brought by John Comstock against 
John Kerwin to recover possession of 120 acres of land 
in Dixon county. A judgment for the defendant, on a 
trial to the court, was entered, and plaintiff brings error. 

On July 1, 1873, two patents were issued by the United 
States,—one conveying eighty acres of the land in con- 
troversy, and the other the remaining forty acres. The 
patents are alike, except as to the description of the 
lands, the number of the certificate of the register of 
the United States land office, and the number of the 
surveyor general’s certificate. A copy of one of such 
patents follows: 

. “SURVEYOR GENERAL’S CERTIFICATE No. 298G. 
“The United States of America, to all to whom these 
presents shall come, greeting: 

“Whereas, by the 3d section of the act of congress ap- 
proved June 2, 1858, entitled ‘An act to provide for the 
location of certain confirmed private land claims in the 
state of Missouri, and for other purposes,’ it is enacted 
‘that in all cases of confirmation by this act, or where any 
private land claim has been confirmed by congress, and 
the same, in whole or in part, has not been located or 
satisfied, either for want of a specific location prior to 
such confirmation, or for any reason whatsoever, other 
than a discovery of fraud in such claim subsequent to 
such confirmation, it shall be the duty of the surveyor 
general of the district in which such claim was situ- 
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ated, upon satisfactory proof that such claim has 
been so confirmed, and that the same, in whole or in 
part, remains unsatisfied, to issue to the claimant, or 
his legal representative, a certificate of location for a 
quantity of land equal to that so confirmed and unsatis- 
fied, which certificate may be located upon any of the 
public lands of the United States subject to sale at pri- 
vate entry at a price not exceeding one dollar and twentv- 
five cents per acre: Provided, That such location shall 
conform to legal divisions and subdivisions.’ And in the 
4th section of the said act it is declared ‘That the reg- 
ister of the proper land office, upon the location of such 
certificate, shall issue to the person entitled thereto a 
certificate of entry, upon which, if it shall appear to the 
satisfaction of the commissioner of the general land office 
that such certificate has been fairly obtained, according 
to the true intent and meaning of this act, a patent shall 
issue as in other cases.’ [11 U. S. Statutes at Large, p. 
294, ch. 81.] 

“And whereas, on the thirty-first day of August, A. D. 
1872, the surveyor general of the United States for the 
state of Louisiana, in conformity with the provisions of 
the act aforesaid, issued his certificates of location, num- 
bered 293A to 293H, inclusive, each for eighty acres, in 
full satisfaction of the unlocated and unsatisfied claim 
of L. Chance, entered as number sixty in list of actual 
settlers of the report made on the twenty-fourth day of 
July, A. D. 1821, by Cosby and Skipwith. Confirmed by 
act of congress approved August.6, A. D. 1846. 

“And whereas it appears, by certificate number 407 
of the register of the United States Land office at Dakota 
City, in the state of Nebraska, which said certificate has 
been deposited in the general land office of the United 
States, that by virtue of the surveyor general’s certifi- 
cate, as aforesaid, number 293G, for eighty acres, there 
has been located the following described tract of land 
in part satisfaction of the aforesaid claim of L. Chance, 
to-wit: The east half of the southeast quarter of section 
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thirty-two, in township twenty-eight, of range six east, 
in the district of lands subject to-sale at Dakota City, 
Nebraska, containing eighty acres, according to the of- 
ficial plat of the survey of the said land, returned to the 
general land office: 

“Now know ye, that the United States of America, in 
consideration of the premises, and in conformity with 
the aforesaid act of congress of June 2, 1858, have given 
and granted, and by these presents do give and grant, 
unto the said IL. Chance or his legal representatives the 
tract of land above described; to have and to hold the 
same, together with all the rights, privileges, immunities, 
and appurtenances, of whatsoever nature thereunto be- 
longing, unto the said L. Chance, or his legal representa- 
tives, and to his or their heirs and assigns forever. 

“In testimony whereof, I, Ulysses 8. Grant, president 
of the United States of America, have caused these let- 
ters to be made patent, and the seal of the general land 
office to be hereunto affixed. 

“Given under my hand at the city of Washington, the 
first day of July, in the year of our Lord one thousand 
eight hundred and seventy-three, and of the independ- 
ence of the United States the ninety-seventh. 


“Th. 8.] By the President: U. 8S. GRANT. 
By 8S. D. WILLTAMSON, Secretary. 
“Vol. 8, page 407. EK. A. FISKE, | 


“Recorder of the General Land Office, ad interim.” 


Plaintiff claims the lands through various transfers, 
the following being his chain of title, in addition to the 
patents aforesaid: Sale on March 21, 1872, in the parish 
court of East Feliciana, Louisiana, of the settlement 
land claim of L. Chance to David C. Hardee; David C. 
Hardee and wife to Isabella Ann Fluker, warranty deed, 
dated November 3, 1874; quitclaim deed from the heirs 
at law of Isabella Ann Fluker to John Comstock, the 
plaintiff herein, bearing date May 22, 1886. The defend- 
ant asserts title through mesne conveyance, the first in 
point of time of execution being a tax deed. 
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It is a familiar principle that a plaintiff in ejectment 
must recover on the strength of his own title or right to 
the property, and cannot rely upon defects in the title 
of his adversary. (Gregory v. Kenyon, 34 Neb. 640; Biyler 
v. Baker, 40 Neb. 825; Omaha Real Estate & Trust Co. v. 
Kragscow, 47 Neb. 592; Wildman v. Shambaugh, 43 Neb. 
871.) The right of John Comstock to the real estate in 
controversy is no stronger than the weakest link in his 
‘chain of title; hence if any one of the transfers indicated 
is not sufficient to convey any title or right to the lands, 
this action must fail. It will be observed that the pat- 
ents were issued by the United States in the name of 
“T,, Chance or‘his legal representatives.” 

It is insisted by counsel that L. Chance was dead at 
the time the patents were issued, and that D. C. Hardee, 
‘one of the grantors in plaintiff’s chain of title, was the 
legal representative of said Chance, and therefore the 
title to these lands at once vested in him upon the exe- 
cution and delivery of the patents, and the same was 
conveyed through the subsequent mesne conveyances: to 
John Comstock. Numerous decisions* are cited to sus- 
tain the proposition that when a patent is issued in the 
name of a particular person “or his legal representa- 
tives,” the words quoted include and embrace assignees 
and grantees of the person so designated in the patent, 
as well as his administrator and heirs and next of kin. 
Conceding the rule stated to be sound, then the impor- 
tant question presented is whether it has been shown by 
competent evidence that D. C. Hardee was the legal rep- 
resentative of L. Chance. It is strenuously insisted by 
plaintiff that L. Chance was a resident of Louisiana, 
parish of East Feliciana, and at the time of his death 
owned a settlement land claim against the United States, 
which had never been located by him; that his estate was 

*Simmons v. Saul, 138 U. 8. 439; Warnecke v. Lembea, 71 Ill. 91; Ham- 
mons v. Mason & Hamlin Organ Co., 92 U. S. 724; Phelps v. Smith, 15 
Ill. 573; New York Mutual Life Ins. Co. v. Armstrong, 117 U. 8. 597; New 


York Life Ins. Co. v. Flack, 3 Md. 341; Wear v. Bryant, 5 Mo, 164; Hogan 
v, Page, 2 Wall. [U. S.] 607; Carpenter v, Rannels,19 Wall. [U. S.] 138. 
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administered in the probate court of the said parish of 
East Feliciana, and in pursuanee of an order of said 
court said claim or right to locate upon a certain num- 
ber of acres of the public lands of the United States was 
sold to D. C. Hardee. It does with sufficient certainty 
appear that the surveyor general of the United States 
for the state of Louisiana, in conformity with the act 
of congress, and in satisfaction of the said settlement 
land claim of L. Chance, issued certificates of location 
Nos. 293 and 293G, each for eighty acres; and that 
said certificates were subsequently located on the lands 
in controversy at the United States land office at Da- 
kota City, Nebraska, and in pursuance of such locations 
the patents were issued. lor the purpose of establish- 
ing the purchase of said settlement land claim by Hardee 
there was introduced in evidence that which purports to 
be a copy of the record of the proceedings in the probate 
court of the parish of East I*eliciana, in the state of 
Louisiana, relating to the administration on the estate 
of L. Chance, deceased, and the succession sale of his 
settlement claim against the United States for 640 acres 
of land. The receipt, as evidence of said pretended 
transcript, was at the time objected to by the defendant, 
on the ground, among others, that the same was not 
sufficiently authenticated to entitle it to be admitted in 
evidence. The objection was, however, overruled, and 
since the cause was tried without the aid of a jury, we 
must assume that the court, in rendering its decision, 
discarded and rejected all improper and incompetent 
testimony which had been adduced on the hearing, and 
on a review of the case we must weigh alone the material 
and competent evidence. 

The pretended transcript of the record already men- 
tioned contained the certificate following: 

“Stare oF LOUISIANA, \ 
PARISH OF EAsSr TELICIANA. 

“I certify the abuve and the foregoing six pages to be 
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a true and complete transcript of all the original papers 
in this case now on file in my office. 

“Witness my official signature and seal of office at 
Clinton, parish and state aforesaid, this 80th day of July, 
A. D. 1894. 


“ISmaL.] THomas L. East, 


“Olerk 13th District Court.” 

There was no other or further authentication of the 
document whatsoever. It is very evident that the fore- 
going certificate was insufficient proof of the record of, 
and proceedings had in, the probate court of the parish 
of Hast Feliciana, in the state of Louisiana, for two rea- 
sons: First. No clerk or other officer of said court has 
certified to the genuineness of the copy or transcript 
placed in evidence. The sole certificate is over the official 
signature and seal of the office of the clerk of the thir- 
teenth district court, an independent tribunal from that 
in which the purported record was made, and proceed- 
ings were had. Ordinarily, the clerk of one court has no 
authority to authenticate transcripts of the record of 
another and different court. If it be true that the pro- 
bate court of the parish of East Feliciana has ceased 
to exist, and the thirteenth district court has succeeded 
to its jurisdiction, and in pursuance of law the records 
of the former have been deposited in the office of the 
clerk of the last mentioned court, it devolves upon the 
plaintiff to establish the same, for they are matters of 
which this court cannot take judicial cognizance. 

Again, the transcript in question is not competent 
proof of the records of a foreign court, because it was not 
authenticated in the manner provided by the act of the 
congress of the United States, and by section 414 of the 
Code of Civil Procedure of this state. The two statutes 
are substantially the same. Our section 414 provides 
that the judicial record of “a sister state may be proved 
by the attestation of the clerk, and the seal of the court 
annexed, if there be a seal, together with a certificate of 
a judge, chief justice, or presiding magistrate, that the 
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attestation is in due form.” This transcript is not at- 
tested by either the judge or clerk of the probate court 
of the parish of East Feliciana, and, therefore, was in- 
admissible as evidence for any purpose. (Names v. Names, 
48 Neb. 701.) 

It is urged that the proceedings of said probate court 
were properly received in evidence under section 62, 
chapter 73, Compiled Statutes, entitled “Real Estate.” 
That section is in the language following: 

“Section 62. Whenever any person referred to in the 
third section of the act of congress entitled ‘An act to 
provide for the location of certain confirmed land claims 
in the state of Missouri, and for other purposes,’ ap- 
proved June 21, 1828 (11 Statutes at Large, 294 and 295), 
has had a private land claim which has not been located 
and satisfied, has died before making the entry therein 
authorized of public land, and his right so to do has 
been sold by order of the probate court of the county 
and state of his residence, and the entry of public lands 
in this state has been made by the purchaser or his 
grantee, and letters patent of the United States have 
issued to the original claimant or his legal representa- 
tive, it shall be competent for the owner of the land 
under the patentee to cause to be recorded in the book 
of deeds in the office of the county clerk of the county 
in which the land is situate a copy of the proceedings 
of the said probate court upon which the right of the 
original claimant was sold as aforesaid, together with 
the proceedings of the several officers on said sale, which 
copy shall be duly certified by the clerk of said court 
or of any court which has succeeded to the jurisdiction of 
said probate court, and in which the records of said pro- 
bate court are by law deposited, and the record so made 
in the county clerk’s office shall be taken and held by 
all the courts of this state as evidence of the transfer 
of the right to make such entry in the land office, and 
of the title of the purchaser at said probate sale, and his 
grantees under the said sale to the lands patented as 
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aforesaid, and a copy of the said record in the county 
clerk’s office, certified by that officer, may be read in evi- 
dence with the like force and effect as the original 
papers.” 

Assuming, for the purposes of this case, the validity of 
said section, plaintiff cannot invoke its provisions, for 
the reason it has not been shown that the proceedings 
of the said probate court were ever recorded in the office 
of the county clerk of the county in which these lands 
are situate. The section quoted above declares “a copy 
of said record in the county clerk’s office, certified by that 
officer, may be read in evidence with like force and effect 
as the original papers.” The document in question was 
not tendered as an exemplified copy of any record in 
Dixon county, as the following excerpt from the bill of 
exceptions will disclose: “The plaintiff now offers in 
evidence an exemplified copy of the records of the pro- 
' bate court of the parish of East Feliciana, in the state 
of Louisiana, by which is conveyed, by succession sale, 
the rights of L. Chance, the patentee in the Exhibits ‘A’ 
and ‘B,’ to one David C. Hardee, which said exemplified 
copy is hereto attached, marked for identification ‘Ex- 
hibit C, and made a part hereof.” In this connection it 
should be stated that there appears on the back of said 
transcript, or “Exhibit C,” the following indorsement: 


“STATE OF NEBRASKA, 
DIXON COUNTY, 
“Filed for record October 27, 1894, at 8 A. M., aa re- 
corded book R of Deeds, pages 174, 75, 76, 77, 78, & 80 
& 81. TT. S. SaMIBLEY, 
: “County Clerk.” 


This indorsement was not introduced in evidence, as 
the offer copied above was not sufficiently broad to cover 
the same. (Noll v. Kenneally, 37 Neb. 882; Schroeder v. 
Nielson, 39 Neb. 835; Cummins v. Vandeventer, 52 Neb. 
478; Johnson v. English, 53 Neb. 580; Levy v. Cunningham, 
56 Neb. 348.) It follows that plaintiff has not estab- 


Ss. 
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lished any title or rights to the lands in himself, and the 


judgment must accordingly be 
AFFIRMED. 


WILLIAM MEDLAND, APPELLANT, V. WILLIAM J. 
CONNELL ET AL, APPELLEES. 


FILED DECEMBER 8, 1898. No. 8510. 


1. Void Sale for Portion of Taxes. A tax sale is invalid where it was 
not made for all delinquent taxes against the land, with interest 
and costs. 


2. Lizen ror OTHER Taxes. A sale of land for taxes due for 
one year does not discharge those levied and delinquent for pre- 


vious years. 


3, Tax Sale: RETURN or TREASURER: PRIVATE SALE. A private sale 
of real estate for taxes is invalid where the treasurer has failed 
to make return to the county clerk of the public sale required 
by statute. 


4, Void Tax Sale: Ricurs or PURCHASER: SUBROGATION. Where a 
tax sale is invalid, the purchaser is subrogated to the rights of 
the public to the lien for the taxes and for all legal prior and 
subsequent taxes levied against the property, by him paid, with 
interest at the same rate which the taxes were drawing when 
paid. 


5. Taxes: FRAUDULENT LEVY: EvIDENCE. Evidence examined, and 
held insufficient to establish that the levy of eoty, taxes for 
1892 was fraudulent and excessive. 


6. : REMEDY. Where a taxpayer is dissatisfied with the 
assessment of his property, he should apply to the board of equal- 
ization for relief. 


7. Pleading: New Marrer. New matter relied upon as constituting 
an affirmative defense to a cause of action must be pleaded in the 
answer, 


8. : : TAXES: FORECLOSURE OF Lien. In a suit to fore- 
close a tax lien the defense that the levy for county purpose ex- 
ceeded the constitutional limit is not available, unless raised by 
suitable averments in the answer. 


9. Metropolitan Cities: Levy or SprciaL Taxrs. A city council of a 
: metropolitan city cannot lawfully pass an ordinance levying spe- 
cial taxes until, as a board of equalization, it has determined 

the sum to be assessed against the real estate as benefits, 
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: EQUALIZATION OF TAXES: NoTice. Notice of the sitting 
of the city council as a board of equalization, under sections 73 
and 85, chapter 12a, Compiled Statutes 1887, “for at least six 
days prior thereto” by publication in the official paper, is a pre- 
requisite to legal action. 


APPEAL from the district court of Douglas ae 
Heard below before AMBROSE, J. Reversed. 


Henry W. Pennock, for appellant. 
D. D. Gregory and Connell & Ives, contra. 


NorvAL, J. 


This suit was to foreclose two certificates of tax sales, 
one on the east half of lot 6, in Griffin & Smith’s Addi- 
tion to the city of Omaha, and the other covering the 
west half of the same lot. Plaintiff purchased the prop- 
. erty at private sale on February 1, 1894, for taxes levied 
by the city of Omaha for the year 1890. He has paid 
prior and subsequent taxes and special assessments, and 
for the several amounts so paid he seeks to enforce a 
lien. The decree was for the defendants, and the plain- 
tiff appeals. 

There were such irregularities in the proceedings lead- 
ing up to the tax sales as to render them invalid for two 
reasons: The city taxes for 1889 were at the time delin- 
quent, and the same were not included in the sales, nor 
were they paid by the purchaser until some time there- 
after. (State v. Helmer, 10 Neb. 25; Villotson v. Small, 18 
Neb. 202; O’Donohue v. Hendriaz, 13 Neb. 257; McGavock, 
v. Pollack, 18 Neb. 585; Adams v. Osgood, 42 Neb. 451.) 
Again, it does not appear that the county treasurer of 
Douglas county made return to the county clerk of the 
public sale of lands in his county for taxes as required 
by section 113, article 1, chapter 77, Compiled Statutes. 
(State v. Helm. , 10 Neb. 25; Ludden v. Hansen, 17 Neb. 
354; Adams v. Usgood, 42 Neb. 450; Johnson v. Finley, 54 
Neb. 733.) Notwithstanding the sales were invalid, the 
taxes for the non-payment of which plaintiff purchased 
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the lot being valid, he is subrogated to the rights of the 
public and is entitled to a lien for the amount of his 
bid, with interest thereon at the same rate the taxes bore 
when paid. (Pettit v. Black, 8 Neb. 52; Adams v. Osgood, 
42 Neb. 450; Weston v. Meyers, 45 Neb. 95; Johnson v., 
Finley, 54 Neb. 733.) 

Another argument is that the sale of the lot by the 
county treasurer for the taxes due thereon for the year 
1890 alone discharged the prior delinquent taxes against 
the property for 1889, which were not included in the 
sale. This court has decided the question the other way, 
holding that when a tax sale is invalid the purchaser is 
entitled to a lien against the real estate, not only for 
the taxes for which the property was sold, but for all 
prior and subsequent taxes existing against the real es- 
tate paid by him, with interest at the same rate the taxes 
drew after becoming delinquent. (Adams v. Osgood, 
supra; Stegeman v. Faulkner, 42 Neb. 58; Roads v. Esta-- 
brook, 35 Neb. 297.) There is no room to doubt the sound- 
ness of the proposition last above stated when section 
115, article 1, chapter 77, Compiled Statutes, is con- 
sidered. This section declares: “The purchaser acquires 
a perpetual lien of the tax on the land, and if after the 
taxes become delinquent he subsequently pays any taxes 
levied on the same, whether levied for any year or years 
previous or subsequent to such sale, he shall have the 
same lien for them, and may add them to the amount 
paid by him in the purchase, and the treasurer shall 
make out a tax receipt and duplicate for the taxes,” etc. 
The language is clear and explicit, and creates a lien for 
prior and subsequent legal taxes paid by the purchaser. 
Plaintiff paid the county tax assessed against the lot for 
the year 1892, which the defendants insist was void, upon 
the grounds: (1.) The levy was made on a fraudulent 
and excessive valuation. (2.) The tax was paid while a 
suit was pending against Douglas county to restrain the 
collection thereof. (8.) The aggregate amount of the 
county levy for the year 1892 exceeded the constitutional 
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limit. These objections will receive attention in the or- 
der just stated. 

The proofs fail to sustain the charge of fraudulent 
levy. It does appear that the property was valued 
for assessment in the year 1892 at $5,400, and that dur- 
ing the five preceding and two subsequent years the lot 
was assessed at no time at a valuation exceeding $2,275; 
but this was insufficient to defeat the levy for 1892, al- 
though there had been no increase in the value of the 
lot. Moreover, if the assessment was too high, defend- 
ants should have applied to the board of equalization 
for relief. 

There are two ready answers to the contention that 
the county taxes of 1892 were paid in violation of in- 
junction or restraining order. In the first place no such 
issue was tendered by the answers of the defendants. 
That was new matter of defense for them to allege and 
prove. (St. Fcliv v. Green, 834 Neb. 800; Gran v. Houston, 
45 Neb. 8138; Home Fire Ins. Co. v. Berg, 46 Neb. 600; 
Sharpless v. Giffen, 47 Neb. 146.) Again, plaintiff was 
not a party to the injunction suit instituted by Connell, 
to have said tax declared invalid, and it does not even 
appear that the county treasurer was restrained from 
receiving the amount of said tax. 

The objection that the county levy for 1892 was uncon- 
stitutional and void is without merit. True the aggre- 
gate amount of tax imposed that year by Douglas county 
for all county purposes was sixteen and seven-tenths 
mills on the dollar valuation, while section 5, article 9, 
of the constitution declares that “County authorities | 
shall never assess taxes the aggregate of which shall ex- 
ceed one and a half dollars per one hundred dollars valu- 
ation, except for the payment of indebtedness existing 
at the adoption of this constitution, unless authorized 
by a vote of the people of the county,” yet this court 
would not be justified in deciding that the levy in ques- 
tion exceeded the constitutional limit, since that issue 
was not raised or tendered by the pleadings. The de- 
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fendants should have pleaded that defense in the an- 
swer, and having failed to do so, they cannot urge it for 
the first time in this court. A levy for county purposes 
of taxes exceeding fifteen mills on the dollar valuation 
for any one year is not necessarily unconstitutional. It 
may exceed that sum to meet an indebtedness existing 
at the adoption of the constitution, or when the levy is 
sanctioned by a vote of the people of the county. 
Whether the levy was beyond the power conferred by the 
constitution should have been presented to the trial 
court by suitable averments in the answer to make the 
question available here. The validity of the levy of 1892 
was in no form challenged in the answer. 

It appears with sufficient clearness that plaintiff paid 
subsequent to the tax sales a special grading tax as- 
sessed against the real estate by the city of Omaha for 
grading Thirty-sixth street from Leavenworth street to 
Park street, amounting to $250.80, and also paid a 
special assessment of $9.27 levied by the municipality 
upon a portion of said lot 6 for damages sustained by 
reason of the grading of Thirty-sixth street. Both of 
these special assessments were void, because the city 
council of the city of Omaha only gave five days’ notice 
of its sitting as a board of equalization, while the stat- 
ute required that notice of the meeting should be given 
for at least six days prior thereto. (Compiled Statutes 
1887, ch. 12a, secs. 73, 85; Leavitt v. Bell, 55 Neb. 57.) The 
authorities of a city of the metropolitan class possess no 
power to levy a special tax for street improvement un- 
til, as a board of equalization, it has determined the 
amount to be assessed against the real estate as benefits. 
Counsel for plaintiff concede the invalidity of these spe- 
cial taxes. The decree is reversed and the cause is re- 
manded to the district court with directions to render a 
decree for the plaintiff for the amount of all taxes paid 
by him on the real estate and interest, excepting the 
special taxes aforesaid. 

REVERSED AND REMANDED. 
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R. L. CROSBY, APPELLEE, V. GEORGE T. BASTEDO, 
APPELLANT, ET AL. 


FILED DECEMBER 8, 1898. No. 8518. 


1. Conflicting Evidence: REview. Conflicting evidence will not be 
weighed on appeal. 


2. Pleading: NEw Marrer mv ANSWER: REPLY. The averments of 
new matter contained in the amended answer were put in issue 
by the refiling of the reply to the original answer, 


APPEAL from the district court of Boyd county. 
Heard below before KINKAID, J. Affirmed. 


_A.8. Churchill and G. T. Bastedo, for appellant. 
A.M. Uttley, contra. 


- Norval, J. 
/ In 1892 G. T. Bastedo was the county clerk of Boyd 
county, and as such officer it was his duty to transcribe 
from the records of Holt county all deeds, mortgages, 
and other instruments, and judgments affecting any real 
estate situate in Boyd county which had prior to its. 
organization been attached to the county of Holt. Dur- 
ing said year the plaintiff, R. L. Crosby, under and in pur- 
suance of an agreement entered into with Bastedo, pro- 
cured from the records of Holt county copies of all such 
instruments and judgments, and recorded the same in 
the proper records of Boyd county. After the transcrib- 
ing and recording was completed, plaintiff presented to 
the county board a bill for his services, which was re- 
jected on the advice of the county attorney, that the 
claim could be properly allowed alone to Bastedo; 
whereupon the latter made ont and presented to the 
county board in his own name, in pursuance with an un- 
derstanding or agreement with Crosby, an account for 
the sum of $825.29, that being the amount of compensa- 
tion legally chargeable for such services, which claim 
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was audited and allowed. Warrants were drawn there- 
for in the name of Bastedo, one for $400 and the other 
for $425.29, which were delivered to him and he refused 
to surrender them to plaintiff. This suit was instituted 
by Crosby to have said warrants adjudicated his prop- 
erty, to require their delivery to him, and to enjoin Frank 
G. Russell, as county treasurer of Boyd county, from pay- 
ing the same to any one other than to the plaintiff. A 
decree was entered as prayed, and the defendant Bastedo 
appeals. 

It is admitted that Crosby was employed by Bastedo to 
transcribe certain of the records of Holt county, and 
. that plaintiff performed the work as agreed. The real 
dispute between the parties is as to the amount of com- 
pensation it was agreed Crosby should have for his 
services, and there is a sharp conflict in the testimony 
adduced on this point. Plaintiff testified, and he is cor- 
roborated by more than one disinterested witness, that 
the contract was he was to receive as compensation 
for transcribing the records of Holt county the entire 
fees which the law allowed for such work; that the bill 
should be filed in the name of Bastedo as county clerk, 
and when allowed by the county board plaintiff was to 
receive the warrant or warrants drawn in payment of 
the claim. .On the other hand, the testimony introduced 
by defendants tends to establish the averment in the 
answer that Crosby was to perform the services for one- 
half of the fees allowed by law for said work, which 
amounted to $412.644. The rule is inflexible that this 
court will not undertake to weigh conflicting evidence, 
or disturb the finding based thereon. The district court 
specifically found the contract to be as alleged by the 
plaintiff, and a perusal of the bill of exceptions con- 
vinces us that such finding has abundant support in the 
evidence. 

It is suggested the pleadings admitted the contract 
was that Crosby was to perform the work for one-half 
of the legal fees chargeable for such services, and there- 
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fore, under the pleadings, a decree should have been ren- 
dered against plaintiff. This argument is based upon 
the fact that no new reply was filed to the amended an- 
swer of Bastedo pleading the contract under which the 
latter claims the work was performed. The original re- 
ply was refiled subsequent to the filing of the amended 
answer, and put in issue the averment of new matter 
contained therein.” 

It is also insisted that the insolvency of Bastedo was 
neither alleged nor proven on the trial. His solvency 
or insolvency was of no importance in the case, since 
the suit, in its scope and effect, was to obtain a specific 
execution of the contract or agreement. The decree is 


AFFIRMED. 


JASPER C. DEWEESE, EXECUTOR, V. CATHERINE MUFF. 
Finep DECEMBER 8, 1898. No. 8442. 


Negotiable Note: INDoRSEMENT IN BANK: PAYMENT To AGENT. 
Where a negotiable note, indorsed by the payee in blank, is de- 
livered to an agent for collection, the payment thereof by the 
maker in good faith to the agent while the note is in the pos- 
session of the latter, after the death of the principal and with- 
out notice of his death, will discharge the debt. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. 


The opinion contains a statement of the case. 


Thomas Ryan and James W. Dawes, for plaintiff in error: 


The death of the principal terminated the agency, 
and subsequent payment to the agent did not discharge 
the debt or release the maker of the note. (Ish v. Crane, 
8 O. St. 521, 13 O St. 575; Davis v. Windsor Savings Bank, 
46 Vt. 728; Galt v. Galloway, 4 Pet. [U. S.] 344; Long »v. 
Thayer, 150 U. 8. 520; Travers v. Crane, 15 Cal. 12; Wilson 

6 


18 NEBRASK: A REPORT S. [Von. 57 


Dew eese V. Muff. 


v. Edmonds, 4 Foster [N. H.] 572; Rigs v. Gage, 2 Hump. 
[Tenn.] 350; Cleveland v. Williams, 29 Tex. 204; Hunt v. 
Rousmanier, 8 Wheat. [U. S.] 178; Blades v. Free, 9 Barn. 
& Cr. [Eng.] 167; Smout v. Ilbery, 10 Mees. & Wels. 


[Eng.] 1) 


FI. Foss and W. R. Afatson, contra: 


The agent of payee and the maker of the note having 
acted in ignorance of payee’s death, their acts were bind- 
ing. (Ish v. Crane, 8 O. St. 521, 18 0. St. 575.) 

Payment to the agent was binding. (18 Am. & Eng. 
Ency. Law 190; Stoddard v. Burton, 41 Ta. 582; Edwards 
v. Parks, 60 N. Car. 598; Loomis v. Downs, 26 Ill. App. 257; 
Davis v. Lusitanian Portuguese Benevolent Ass’n, 20 La. 
Ann. 24.) 

Payment made in any manner requested or agreed 
to by the creditor will discharge the debtor, though the 
money never reached the creditor’s hands. (18 Am. & 
Eng. Ency. Law 195; Gurney v. Howe, 9 Gray [Mass.] 
404.) 

The delivery of a note to the agent of the holder for 
collection will authorize such agent to receive the money 
when due and to deliver the note to the maker on pay- 
ment. (18 Am. & Eng. Ency. Law 192; Yazel v. Palmer, 
81 Ill. 82; Padficld v. Green, 85 Ill. 529; Johnson v. Glover, 
121 Ill. 288; Camp v. Wiggins, 72 Ia. 648; Thomassen ov. 
Van Wyngaarden, 65 Ia. 687.) 

Maker’s possession of note is prima facie evidence of 
payment. (18 Am. & Eng. Ency. Law 206; 1 Greenleaf, 
Evidence [13th ed.] sees. 38, 527; Peavy v. Hovey, 16 Neb. 
416; Smith v. Gardner, 36 Neb. 741.) 

. The prinecipal’s death did not terminate the agency. 
(1 Am. & Eng. Ency. Law [2d ed.] 1228, 1224; Bank of 
New York v. Vanderhorst, 82 N. Y. 553; Merry v. Lynch, 
68 Me. 94; Hess v. Rau, 95 N. Y. 359; Garrett v. Trabue, 
82 Ala. 227.) 

An indorsement in blank makes the instrument trans- 
ferable by delivery and payable to bearer. (Tiedeman, 
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Commercial Paper [ed. 1889] sec. 266; Palmer v. Nassau 
Bank, 78 Til. 380; Morris v. Preston, 93 Ill. 215; Curtis v, 
Sprague, 51 Cal. 239; Krueger v. Klinger, 30 S. W. Rep. 
[Tex.] 1087.) 


NoRVAL, J. 


On July 1, 1892, Catherine Muff executed a note 
whereby she promised to pay to the order of James E. 
Jones the sum of $2,000 on September 1 of the same year, 
with interest thereon at seven per cent per annum. ‘The 
payee resided in England, but the note was delivered to 
him personally at Crete, Nebraska; at which time he 
stated, in substance, to Mrs. Muff, in the presence of one 
J. H. Gruben, her business manager, that he would prob- 
ably sell the note to C. C. Burr of Lincoln, as he, Jones, 
was going to England and desired to take the money 
with him, and that the maker shonld pay the note to Mr. 
Burr. The latter had been and then was the agent of Mv. 
Jones. Instead of selling the note, the payee, soon after 
it was given, indorsed the same in blank and delivered 
the instrument to Mr. Burr for collection. On September 
19, 1892, Mrs. Muff paid $1,000 on the note to Mr. Burr, 
and on November 11, 1892, she paid him the balance due, 
and the instrument was at the time delivered to her in- 
dorsed “Paid Nov. 11th, ’92. C. C. Burr.” On October 16, 
1892, James E. Jones died, leaving a will, and Jacob Big- 
ler was duly appointed executor of his estate, and quali- 
fied as such. The executor repudiates the payment made 
to Mr. Burr on November 11, claiming that the latter’s 
authority to collect the note had been previously revoked 
by the death of Mr. Jones, and this action was brought 
to recover from Mrs. Muff the amount of said payment 
as the balance alleged to be due on the note. The jury 
returned a verdict for the defendant, under a peremptory 
instruction of the court so to do, and error has been 
prosecuted from the judgment entered thereon. After 
the filing of the record in this court Jacob Bigler died, 
and the action was revived in the name of Jasper C. De- 
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weese, as executor de bonis non of the estate of James E. 
Jones, deceased. 

It is disclosed that Mrs. Muff paid the amount due on 
the note to Burr in good faith, without any notice or 
knowledge whatsoever that he was not the owner of the 
paper, or that Mr. Jones, the payee, was dead. It is in- 
sisted that the court erred in directing a verdict for the 
defendant, because the death of Jones revoked the au- 
thority or power of Mr. Burr to receive from the maker 
payment of the obligation, although she was unaware 
of the death of the payee. Undoubtedly the rule is that 
the death of a principal instantly terminates the agency; 
but it by no means follows that all dealings with the 
agent thereafter are absolutely void. Where in good 
faith one deals with an agent within his apparent au- 
thority, in ignorance of the death of the principal, the 
heirs and representatives of the latter may be bound, in 
case the act to be done is not required to be performed in 
the name of the principal. There is a sharp conflict in 
the authorities on the question, but it is believed that the 
better reasoned cases sustain the proposition stated, 
among which are the following: Jsh v. Crane, 8 O. St. 
520, 138 O. St. 574; Cassidy v. M’Kenzic, 4 Watts & Serg. 
[Pa.] 282; Davis v. Lane, 10 N. H. 156; Dick v. Page, 
17 Mo. 234; Moore v. Hall, 48 Mich. 148; 1 Am. & Eng. 
Ency. Law [2d ed.) 1224. 

We quote the following apposite language from the 
opinion in Ish v. Crane, 8 O. St. 520: “Now upon what 
principle does the obligation, imposed by the acts of the 
agent after his authority has terminated, really rest? 
It seems to me the true answer is, public policy. The 
great and practical purposes and interests of trade and 
commerce, and the imperious necessity of confidence in 
the social and commercial relations of men, require that 
an agency, when constituted, should continue to be duly 
accredited. To secure this confidence, and consequent 
facility and aid to the purposes and interests of com- 
merce, it is admitted that an agency, in cases of actual 
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revocation, is still to be regarded as continuing, in such 
cases as the present, toward third persons, until actual 
or implied notice of the revocation. And I admit that I 
can perceive no reason why the rule should be held differ- 
ently in cases of revocation by mere operation of law. 
It seems to me that in all such cases the party who has, 
by his own conduct, purposely invited confidence and 
credit to be reposed in another as his agent, and has 
thereby induced another to deal with him in good faith, 
as such agent, neither such party nor his representatives 
ought to be permitted, in law, to gainsay the commission 
of credit and confidence so given to him by the principal. 
And I think the authorities go to that extent. (See 
Pickard v. Scars, 6 Ad. & Ell. [Eng.] 69.) The extensive 
relations of commerce are often remote as well as inti- 
mate. The application of this doctrine must include 
factors, foreign as well as domestic, commission mer- 
chants, consignees and supercargoes, and other agents 
remote from their principal; and who are required for 
long periods of time not unfrequently, by their principal, 
to transact business of immense importance, without a 
possibility of knowing perhaps even the probable con- 
tinuance of the life of the principal. It must not unfre- 
quently happen that valuable cargoes are sold and pur- 
chased in foreign countries by the agent, in obedience 
to his instructions from his principal, after and without 
knowledge of his death. And so, too, cases are con- 
stantly occurring of money being collected and paid by 
agents, under instructions of the principal, after and 
without knowledge of his death. In all these cases there 
is certainly every reason for holding valid and binding 
the acts so done by the agency which the principal had, 
in his life, constituted and ordered, that there would be 
to hold valid the acts of one who had ceased to be his 
agent, by revocation of his power, but without notice to 
the one trusting him as agent.” 

In the case at bar it was not necesary for the agent, 
Mr, Burr, to collect or receive the money in the name of 
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Mr. Jones, nor did he do so. The defendant was justi- 
fied in paying the money under the circumstances dis- 
closed by the evidence. The note was properly indorsed 
by the payee in blank, and it was at the time in posses- 
sion of Mr. Burr. Payment to him without knowledge 
that the note was held for collection, or that the owner 
was dead, discharged the debt. (Davis v. Insitanian 
Portuguese Benevolent Ass'n, 20 La. Ann. 24; 18 Am. & 
Eng. Ency. Law 190; Edwards v. Parks, 60 N. Car. 598; 
Loomis v. Downs, 26 ll. App. 257; Stoddard v. Burton, 41 
Ja. 582; Boyd v. Corbitt, 37 Mich. 52; Johnson v. Hellens- 
worth, 48 Mich. 143.) In the case last cited a negotiable 
note was indorsed by the payee and delivered to an 
agent for collection. Subsequently the payee died. It 
was held that the authority to collect was not thereby 
revoked. A verdict for the defendant was properly di- 
rected in the case at bar. The conclusion reached ob- 
viates an examination of the instructions tendered by the 
plaintiff and refused by the court. The judgment is 


AFFIRMED. 
RYAN, C., not sitting 


N. P. Fem v. Kitchen BrorHers Hore, Company. 
FILED DECEMBER 8, 1898. No. 9856. 


1. Intoxicating Liquors: Licrnsrk: INTEREST OF REMONSTRATOR. One 
is @ competent remonstrator against the granting of a liquor 
license on the ground that notice of the application for such ]i- 
cense was not published in the newspaper having the largest cir- 
culation in the county, notwithstanding he is personally inter- 
ested in the determination of the question. 


NOTICE OF APPLICATION. Notice of an application 
for liquor license is required to be given for two weeks prior to 
the hearing in a newspaper published in the county having the 
Jargest circulation therein, unless no newspaper is published in 
gtiels county. Where a notice is inserted in 9 daily paper, it must 
be published daily for the period stated, 


. 
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NEWSPAPERS. Whether several editions of 
a daily paper are separate and distinct publications is a question 
of fact, to be determined, in the first instance, by the license 
board. 


4. : : : . Where the matter published in 
each of two editions of a daily paper is not substantially the 
same, and each edition has a different heading or name, and is 
sent to a different list of subscribers, notice of an application for 
liquor license is required to be inserted in but one edition thereof 
daily for the requisite length of time, and its circulation alone is 
to be considered in determining whether the proper newspaper 
was selected. Rosewater cv. Pinzenscham, 38 Neb. 835, followed. 


2 : ae . Though the notice should be in- 
serted in ite newspaper having the largest circulation, the pub- 
lication will not be declared invalid if bad faith cannot be prop- 
erly imputed to the applicant in making choice of the newspaper. 


6. 3 : ‘ . License board has no authority, 
by resolution or otherwise, to designate the newspaper in which 
the publication of notices of applications for license shall be 
made. 


7. Findings: EvipENcE: Review. Findings of the trial court, when 
sustained by sufficient evidence, will not be disturbed on réview. 


Error from the district court of Douglas county. 
Tried below before Fawcrrr, DICKINSON, and BAKER, 
JJ. Affirmed. 


Edward W. Simeral, for plaintiff in error. 
Hall & McCulloch, contra. 


NorvVAL, J. 


Kitchen Brothers Hotel Company presented an appli- 
cation to the board of fire and police commissioners of 
the city of Omaha for license to sell intoxicating liquors 
in said city. Notice of the filing of the application was 
published in the Omaha Daily World-Herald, and before 
the hearing N. P. Feil filed with said board a protest or 
remonstrance against the issuance of the license upoy 
the following grounds: 

“1, Notice of the application was not published iy the 
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newspaper published in Douglas county, having the 
largest bona fide circulation therein. 

“2. There is no legal newspaper printed or published 
in said county known as the Omaha Daily World-Herald, 
as set forth in the affidavit of publication attached to the 
notice. 

“3. Neither the Morning World-Herald nor the Evening 
World-Herald has as large a bona fide circulation in Doug- 
las county as the Omaha Evening Bee. 

“4. That the applicant did not publish the notice in~ 
good faith, believing that the same was inserted in the 
newspaper having the largest circulation in the county.” 

At the hearing before the board the remonstrance was 
overruled, and a license was ordered issued as prayed. 
The remonstrator prosecuted an appeal from the decision 
to the district court, where the matter was heard before 
Judges Baker, Dickinson, and Fawcett, who made spe- 
cial findings of fact, among others the following: 

“Tirst. The contents of the Aforning World-Herald and 
Evening World-Herald of the same date are not substan- 
tially the same, and they do not constitute one news- 
paper. 

“Second. That the Omaha I’rening Bee was a news- 
paper published in Douglas county of the greater circu- 
lation therein, and that the notice for the license was not 
inserted in the newspaper having the largest circulation 
in the county. 

“Third. That applicant acted in good faith in anne 
its choice of a newspaper in which to publish its said 
notice.” 

Upon the strength of this last finding the court af- 
firmed the order and decision of the license board, Judge 
Dickinson dissenting from the first finding, all the judges 
concurring in the second, and Judge l‘awcett dissenting 
from the last finding as well as the judgment of affirm. 
ance based thereon. 

It is argued in the brief of counsel for applicant that 
the remonstrator has no standing jin court to object tq 
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the issuance of the liquor license, and that the judgment 
should be affirmed, because the remonstrance is by N. P. 
Feil, manager of the Bee Publishing Company, and was 
not filed for the public good, but as a mere business prop- 
osition. The protest or remonstrance on its face shows 
that it was made by Mr. Feil as an individual, and not 
in any representative capacity whatever. It is a fact 
it was developed on the trial that remonstrator was the 
business manager of the corporation which publishes the 
Omaha Evening Bee and other newspapers, and that a 
favorable decision might inure to the benefit of the cor- 
poration of which he was the representative. But these 
considerations did not make Mr. [Feil an incompetent 
remonstrator, or preclude him from demanding that ap- 
plicant should comply with the plain requirements of 
law by publishing the notice of its application for a 
license in the newspaper published and having the larg- 
est circulation in Douglas county. The statute does not 
specify that disinterested persons alone shall be compe- 
tent remonstrators against the granting of license to sell 
intoxicating liquors, and this court has neither the in- 
clination nor the power to interpolate into the statute 
a provision neither in express terms nor impliedly 
adopted by the lawmaking body. As we view the stat- 
ute, any person, though interested, may protest against 
the granting of a liquor license, if sufficient cause or 
ground therefor exists. Whatever may have been the 
motive which induced or prompted Mr. Teil to take the 
step he did, there can be no doubt that he was not dis- 
qualified from doing so. 

The proof of the publication attached to the copy of 
the notice of the application states substantially that 
such notice was published the requisite period of time 
in the Omaha Daily World-Herald. One of the grounds 
of protest is that no such newspaper is published in 
Douglas county. The proofs adduced on the hearing 
before the board of fire and police commission disclose 
beyond the possibility of a doubt that no newspaper is 
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published in Douglas county under the heading or name 
of “Omaha Daily World-Herald,” but that said term is 
employed to designate the Morning World-Herald and 
Evening World-Herald published at Omaha by the same 
corporation. Both publications are entered in the mails 
and postage is paid thereon as the Daily World-Herald. 
In view of these facts, suppose an indictment should be 
returned charging the accused with the publication of 
a certain libelous article in the Omaha Daily World-Her- 
ald, could a conviction be had by proof of the insertion 
of such article in the Morning World-Herald or Evening 
World-lfcrald, or both of them combined? Clearly not, 
since there would be a fatal variance between the aver- 
ments and proofs. So in the case at bar there is a fail- 
ure of evidence to establish that any newspaper is pub- 
lished in Douglas county under the particular heading 
or name stated in the proof of publication filed with the 
license board. But this fact alone did not divest such 
board of jurisdiction to grant a license to appellant 
herein, for the evidence is clear and undisputed that the 
notice in question appeared for the length of time re- 
quired by law in the Morning World-Herald and in the 
Evening World-Herald as well. If these publications con- 
stituted a single newspaper, having the largest circula- 
tion in Douglas county, the remonstrance was without 
merit, and must fail in its purpose. 

Counsel for appellants insist that the Morning World- 
Herald and the Liening World-Herald are the morning and 
evening editions of the same paper, and constitute a 
single newspaper. In Rosewater v. Pinzenscham, 38 Neb. 
845, it was said: “Whether or not the several editions 
of a daily paper are separate and distinct publications 
is a question of fact to be determined from the proof, in 
the first instance, by the license board. If the matter 
published in each edition of a daily paper is not sub- 
stantially the same, and each edition has a different 
heading or name, and is sent to different subscribers, it 
would be quite clear that the combined circulation ofall 
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cannot be counted, for the purposé of ascertaining the 
newspaper in which notices like the one in question 
should be published. * * * AlIlI that the law requires 
is that the notice shall be published in the newspaper 
having the largest circulation in the county. If several 
editions of a daily paper in fact constitute but one paper, 
then the notice must be published in each of said edi- 
tions. If each edition is a separate and distinct publi- 
cation, a publication in one, if the same has the largest 
circulation in the county, will be sufficient.” No reason 
has been suggested for departing from the doctrine above 
stated, and it will be adhered to at this time. It is con- 
ceded by counsel for applicant that the Morning World- 
Herald and the Hvening World-Herald usually are not de- 
livered to the same subscribers, and for the purposes of 
this case, that the circulation of the Omaha Fvening Bee 
at the time of the trial exceeded that of either the Aforn- 
ing or Evening World-Herald. It required no argument to 
show that publications claimed to be the two editions 
of the World-Herald are not published under the same 
heading or name, one being called the Morning World- 
Herald and the other the Evening World-Herald. It may 
be, as suggested in argument, that the words “Morning” 
and “Evening” are merely descriptive of the time of day 
the publications are made, but each word is none the 
less a portion of the name or heading of the publication. 

A question quite analogous to the one we are con- 
sidering was determined in Russell v. Gilson, 36 Minn. 366. 
The county board of Hennepin county designated the 
Minneapolis Tribune as the paper in which the delinquent 
tax list and notice should be inserted. The publication 
was made in the Minneapolis Weekly Tribune, which 
paper was published by the same company that issued 
the Minneapolis Daily Tribune. It was held there was no 
legal publication of the list and notice, the court say- 
ing: “In short, there was no paper of the name desig- 
nated by the board, and the one in which the list and 
notice wag published was not any paper designated by 
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the resolution. It is immaterial that both papers were 
published by the same company. It is the newspaper, 
and not the publisher, that is required to be designated. 
Although a part of the name of each was common to 
both, yet the names of the two papers were just as dif- 
ferent as if, for example, one had been called ‘he Minne- 
apolis Commercial Tribune, and the other “The Minne- 
apolis North Star Tribune.’ ” 

In the present case we do not wish to be understood 
‘as holding that the difference in the names “Jforning 
World-Herald” and “Evening World-Herald” alone is suffi- 
cient to establish that they constitute two newspapers 
and not merely two editions of the same paper. Another 
element is to be taken into consideration in determining 
the question in dispute, namely, are the contents of the 
Evening World-Herald and the Morning World-Herald sub- 
stantially the same?’ The court below expressly found 
that the contents of these two publications issued on 
the same day, or the editions of one newspaper, as 
claimed by counsel for applicant, are not substantially 
alike, and that such publications do not constitute a sin- 
gle newspaper. As already indicated, the ‘court below 
likewise found that the Omaha Evening Bee, at the date 
of the hearing before the license board, had the largest 
circulation in Douglas county of any newspaper then 
published therein. This court is unanimous in the opin- 
ion that these findings are sustained by the proofs. It 
can serve no useful purpose to discuss the evidence, or 
to point out the particular portions thereof upon which 
we base our conclusion. The facts are perfectly familiar 
to both parties to this controversy, and it would unduly 
prolong this opinion, and that too without profit, to set 
out a synopsis of the testimony. We decline in this case, 
in obedience to the universal rule obtaining in this court, 
to disturb a finding based upon sufficient competent 
evidence. 

There is another important inquiry which is presented 
by the record, and that is, did the Kitchen Brothers 
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Hotel Company act in good faith in the selection of the 
newspaper in which the notice of the application for a 
license was inserted? If bad faith cannot be imputed 
to it in that regard, then, under the rule announced in 
Lambert v. Stevens, 29 Neb. 283, and Rosewater v. Pinzen- 
scham, 38 Neb. 835, the license was properly granted. 
The record shows that prior to the filing of the appli- 
cation for license the board of fire and police commis- 
sioners of the city of Omaha adopted the following 
resolutions, which were spread upon the records of said 
board: 

“Resolved, That the liquor dealers are hereby advised 
that under the law they should publish their notices in 
the newspaper of largest circulation in Douglas county 
for two weeks, and that these publications should be 
completed before the expiration of their present li- 
censes. 

“Resolved, That this board will abide by and recog- 
nize the decision of the board made upon the 3d day of 
January, 1896, wherein, after an investigation, it was 
found that the Daily World-Herald was the paper of the 
largest circulation in Douglas county, until the further 
order of this board.” 

The adoption of the foregoing had some influence with 
the applicant herein in determining the newspaper in 
which the notice of its publication should be inserted. 
In Rosewater v. Pinzenscham, supra, we condemned, as 
being unauthorized, the practice of license boards desig- 
nating the newspaper in which the publication of no- 
tices like the one before us should be made. We adhere 
to everything we then said upon the subject, and em- 
phasize our disapproval of the adoption of the foregoing 
resolutions, as tending to unduly influence liquor deal- 
ers, druggists, and saloon-keepers in the publication of 
notices of their applications for liquor licenses. The 
evidence introduced to establish the good faith of the 
applicant herein is quite unsatisfactory, but we are all 
agreed that bad faith is not so clearly made by the evi- 
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dence as to justify us in disturbing the finding of the 
court below on that question. The judgment is accord- 


ingly 


‘AFFIRMED. 


JOHN C. DREXEL ET AL. V. FRANK 8S. PUSEY, TRUSTER, 


io’ 


ET AL. 


FILED DECEMBER 8, 1898. No. 8514. 


. Bills and Notes: INDORSEMENT IN BLANK: PAROL EViDENCE. When 


one not a payee signs his name in blank upon the back of a prom- 
issory note before the delivery thereof, the law presumes he signs 
as maker; but as between the original parties and those not in- 
nocent purchasers of the paper for value and without notice the 
true character of the obligation assumed, as that he signed as 
accommodation indorser or grantor, may be shown aliunde and 
by parol. 


: INDORSEMENTS: LraBinity oF INDORSER. Where, at the in- 
ception of a note, a person other than the payee writes his name 
on the back of the instrument preceded by the words “Notice 
and protest waived,” such indorsement is notice to the original 
payee and subsequent owners of the paper that the liability as- 
sumed is not that of a joint maker. 


3. Principal and Surety: JUDGMENT: RELEASE OF Lizn. The release 


4. 


of property of the principal debtor from the lien of a judgment 
rendered on a note, without the consent or knowledge of an ac- 
commodation indorser, discharges the latter pro tanto. 


The rendition of a judgment against principal and 
surety on a note, without having judicially determined on the 
record which defendant was the principal debtor and which the 
surety, in accordance with seetion 511 of the Code of Civil Pro- 
cedure, does not extinguish the relation of suretyship between 
the parties, and the duties of the creditor with reference thereto. 


2 . Potvin v. Meyers, 27 Neb. 749, distinguished. 


Error from the district court of Douglas county. 
Tried below before AMBROSB, J. Affirmed. 


The opinion contains a statement of the case. 


G. W. Shields, F. C. O'H ollaren, and Read & Beckett, for 
plaintiffs in error: 
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As to Pritchett or his assigns, Coffman bore no differ- 
ent relation to the note than Morrison, Meadimber, or 
Boyd. Where one, not the payee, writes his name on the 
_ back of a promissory note before delivery, he is a maker 
and held as though he had signed on its face. (Draper 
v. Weld, 18 Gray [Mass.] 580; Hisley v. Horr, 42 Neb. 3; 
Rice v. Cook, 71 Me. 559; Boothby v. Woodman, 66 Me. 389; 
Baker v. Briggs, 8 Pick. [Mass.] 122; Chaffee v. Jones, 
19 Pick. [Mass.] 260; Martin v. Boyd, 11 N. H. 385; 
Currier v. Fellows, 27 N. H. 366; Carpenter v. McLaughlin, 
12.R. I. 270; Chaffe v. Memphis, C. d N. R. Co., 64 Mo. 
193; Colburn v. Averill, 30 Me. 310; Norton v. Coons, 6 
N. Y. 38; Knapp v. Parker, 6 Vt. 642; Flint v. Day, 9 Vt. 
345; Schulte v. Howard, 65 N. W. Rep. [Minn.] 363; Gumez 
v. Giegling, 66 N. W. Rep. [Mich.] 48; Peninsular Savings 
Bank v. Hosie, 70 N. W. Rep. [Mich.] 890; Jackson Bank 
v. Irons, 18 R. I. 718; Flint v. Day, 9 Vt. 345; Sanford v. 
Norton, 14 Vt. 228; Strong v. Riker, 16 Vt. 554; Moor v. 
Folsom, 14 Minn. 260; Schmidt v. Schmaelter, 45 Mo. 502; 
Lincoln v. Hinzey, 51 Ill. 4385.) 

Coffman was not discharged from liability by the re- 
lease of Morrison’s property from the lien of the judg- 
ment. (Neel v. Harding, 2 Met. [Ky.] 247; Wilson v. Foot, 
11 Met. [Mass.] 287; Murray v. Graham, 29 Ia. 520; 
Shriver v. Lovejoy, 82 Cal. 574; Orvis v. Newell, 17 Conn. 
97; Goodman v. Litaker, 84 N. Car. 8; Torrence v. Alex- 
ander, 85 N. Car. 143; Paul v. Berry, 78 Ill. 158; Vary v. 
Norton, 6 Fed. Rep. 808; Af{cCarter v. Turner, 49 Ga. 309; 
Roberts v. Bane, 32 Tex. 385; Draper v. Weld, 138 Gray 
[Mass.] 580; Gipson v. Ogden, 100 Ind. 20; Yates v. Don- 
aldson, 5 Md. 389.) 

Coffman, by the rendition of a joint judgmént against 
him on the note, is estopped from setting up that he was 
an accommodation indorser, and not a joint maker of 
the note. (Sturtevant v. Randall, 538 Me. 149; Lenow v. 
Prout, 8 Wheat. [U. 8.] *520; MeNutt v. Wilcox, 1 Free. . 
Ch. [Miss.] 116; Paul v. Berry, 78 Tl. 158; La Farge v. 
Herter, 83 Den. [N. Y¥.] 157; Findlay v. Bank of United 
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States, 2 McLean [U. 8.] 44; Pole v. Ford, 2 Chit. [Eng.] 
125; Bay v. Tallmadge, 5 Johns. Ch. [N. Y.] 305; Dough- 
erty v. Richardson, 20 Ind. 412; Laval v. Rowley, 17 Ind. 
36; Potvin v. Meyers, 27 Neb. 749.) 


Edward W. Simeral, contra. 


References: Salisbury v. First Nat. Bank of Cambridge, 
37 Neb. 872; Minick v. Brock, 41 Neb. 512; Chambers v. 
Cochran, 18 Ia. 159; Young v. Morgan, 89 11. 199; Matzen 
v. Shaeffer, 65 Cal. 81; Alina Life Ins. Co. v. Middleport, 
124 U.S. 548. 


Norval, J. 


This suit was instituted by Frank S. Pusey, trustee, 
and Victor H. Coffman to enjoin the collection of a judg- 
ment at law, and from a decree rendered in their favor 
the defendants have prosecuted error. 

Edward ©. Pritchett loaned Charles I. Taylor the sum 
of $3,000, and the latter gave a promissory note for that 
amount executed by himself, and four other persons also 
signed the same as sureties. On June 1, 1891, this note 
was surrendered to Taylor on the giving of a renewal 
note, a copy of which follows: 


$3,000 OMAHA, NEB., June 1, 1891. 
“Six months after date we, or either of us, promise 
to pay to Edward C. Pritchett, or order, three thousand 
dollars at the Merchants National Bank of Omaha, Ne- 
braska, with interest at the rate of ten per cent per 
annum from date until paid. 
“CO, T. TAYLOR. 
“MORRIS MORRISON. 
“THOMAS I’. Boyp. 
“hh. D. MEADIMBER.” 


Prior to the delivery of this note to the payee the 
plaintiff Victor H. Coffman, at the request of Taylor, 
indorsed the same as follows: “Notice and protest 
waived. V. H. Coffman.” Neither Morrison, Boyd, Mead- 
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mber, nor Coffman received any portion of the consider- 
ition for either of said notes. The latter was an accom- 
nodation indorser merely, and Morrison, Boyd, and 
\Ieadimber signed the note upon its face as makers, so 
‘av as Coffman at the time had any knowledge, although 
n fact they executed the instrument as sureties of 
Taylor. On April 4, 1892, Pritchett obtained in the dis- 
trict court of Douglas county a joint judgment on said 
renewal note for the sum of $3,200 against Coffman and 
the four persons who signed on the face of the instru- 
ment, which judgment was assigned to one Hugh Mc- 
Catirey, who, without the knowledge or consent of Coff- 
man, in consideration of Morrison’s paying one-half of 
the amount of said judgment, released in writing, from 
the lien of such judgment, real estate of the latter of 
the value of $60,000. Subsequently McCaffrey, for value, 
assigned the judgment to the defendant James C. Jami- 
son, who caused an execution to be issued thereon, which 
was delivered to the defendant Drexel, as sheriff. The 
writ was levied upon certain real estate upon which the 
judgment was a lien, but which real estate, prior to such 
levy, Coffman had transferred by warranty deed to the 
plaintiff Pusey, subject to a mortgage of $7,500 in favor 
of Kimball-Champ Investment Company, which was on 
record prior to the rendition of said judgment. Upon 
these facts the trial court finds that Coffman was an ac- 
sommodation indorser, and was not liable to contribute 
is between those co-sureties who signed the note on its 
"ace as makers, and that the release from the lien of the 
iudgment of the real estate of Morrison by McCaffrey 
-eleased Coffman from all liabilities upon said judgment. 

It is argued in the brief of defendants below that, as 
0 Pritchett or his assigns, Coffman bore no different re- 
ation to the note from Morrison, Meadimber, or Boyd. 
[he three persons last above named unquestionably 
vere joint makers with Taylor and were his sureties. 
Che rule in this state is when one not a payee signs his 
ame in blank upon the back of a promissory note be- 
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fore the delivery thereof to the payee, the presumption 
is he signed as maker; but as between the original 
parties and those not innocent purchasers of the paper 
for value and without notice, parol evidence is admissi- 
ble to show the true character of the obligation assumed, 
as that he signed as accomodation indorser or grantor. 
(Salisbury v. First Nat. Bank of Cambridge, 37 Neb. 872.) 
Pritchett knew that Taylor was the principal debtor and 
that Coffman was merely an accommodation indorser or 
grantor. Neither McCaffrey nor Jamison purchased the 
note, but they bought the judgment entered thereon. It 
appeared upon the face of the record in the case in which 
the judgment was obtained that Coffman signed the 
note: “Notice and protest waived. V. H. Coffman.” This 
was sufficient to charge them with notice that Coffman’s 
relation to the paper was other than that of joint maker, 
and evidence aliunde was admissible to show the real 
intention. There is not the least room to doubt that 
Coffman was an accommodation indorser, and not a co- 
surety with Morrison, Boyd, and Meadimber, but a 
surety for all of them and Taylor. If Coffman were a 
joint maker and co-surety with the signers on the face 
of the note other than Taylor, the cases cited in the brief 
of defendants would be in point here, but as Coffman is 
entitled to the rights of an accommodation indorser, 
those decisions are not entitled to consideration as prece- 
dents against the proposition that he was discharged 
from Jiability by the release of Morrison's property, since 
the latter, as to Coffman, was the principal debtor, and 
the general rule is that the release of property of the 
principal without the knowledge and consent of the 
surety will discharge the latter pro tanto. (Dizon v. 
Ecing, 3 0. 281; Blazer v. Bundy, 15 O. St. 57; Trotter v. 
Strong, 63 It. 272.) 

It is argued that Coffman, by the rendition of a joint 
judgment against him on the note, is estopped from set- 
ting up that he was an accommodation indorser, and not 
a joint maker of the note. Authorities are cited in the 
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yrief which fully sustain the contention of counsel, but 
in examination of the adjudicated cases discloses that 
here is some conflict in the decision on the subject. We 
idopt that which is deemed the better rule, namely, that 
he judgment entered on the note did not preclude Coff- 
nan from proving that he signed as accommodation in- 
lorser merely, and from insisting that he was discharged 
oy the release by the judgment creditor of the property 
of Morrison. Judge Dillon, in Chumbers v. Cochran, 18 
fa. 160, said: “It is true that in the case at bar the note 
upon which the plaintiffs judgement was founded did 
not disclose on its face that Brock was surety, but, 
conformably to the decisions of other courts (Carpenter 
py. King, 9 Met. [Mass.] 511, and authorities there re- 
ferred to), this court held that the fact of suretyship 
nay be shown aliunde and by parol. (Kelly v. Gillespie, 
12 Ia. 55; Coriclle v. Allen, 138 Ta. 289.) And as a judg- 
ment does not abrogate the independent and collateral 
fact of suretyship, this relation continues even after 
judgment, and the creditor cannot violate the duties 
which a knowledge of, this relation imposes upon him 
without being answerable for the consequences of such 
violation.” The same principle is laid down in the au- 
thorities which follow: 1 Brandt, Suretyship sec. 40; 
Bangs v. Strong, 4 N. Y. 315; Trotter v. Strong, 63 Tl. 272; 
Moss v. Pettingill, 3 Minn. 145; Alonufacturers & Mechanics 
Bank v. Bank of Pennsylvania, 7 W. & 8S. [Pa.] 335; IZub- 
hel ce. Carpenter, 5 Barb. [N. Y¥.] 520; Commercial Bank of 
Lake Hvie v. Western Reserve Bank, 11 0.444; Commeon- 
wealth v. Miller, 8S. & R. [Pa.] 452; Duffield v. Cooper, 
37 Pa. St. 448; Carpenter v. King, 9 Met. [Mass.] 511; 
Ouran v. Colbert, 3 Ga, 239; Newell v. Hamer, 4 Tow. 
[Miss.] 684; Carpenter v. Devon, 6 Ala. T18; Rice v. Alor- 
‘on, 19 Mo. 263; Smith v. Rice, 27 Mo. 505; West v. Brison, 
)9 Mo. 684. Shaw, C. J., in discussing the same ques- 
‘ion, in Carpenter v. King, 9 Met. [Mass.] 511, observed: 
‘There is the same reason for admitting evidence 
tliunde to show the relations of parties who are joint 
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debtors in a judgment, as in a contract. Prima facie, 
they are equally as well as jointly liable. Take the com- 
mon case of a bond, where on the face of it one is princi- 
pal and the other surety, yet the judgment is joint. By 
the record, apparently, both are principal debtors. If 
the grounds of the judgment could not be inquired into, 
so as to rebut the presumption of an equal liability, the 
surety, in case of paying the judgment, would have no 
remedy over against his principal for money paid; and 
in case the principal should pay it, he would have an 
action against his own surety for contribution. If it 
can be inquired into, to adjust the relations of the debt- 
ors to each other, it can be to determine the relation of 
. the creditor to each debtor, where the fact becomes ma- 
terial to the respective rights. Suppose the creditor him- 
self holds collateral security of the principal; it has been 
often decided that the surety is entitled to the benefit 
of it, and if the creditor voluntarily surrenders it, he 
discharges the surety wholly or pro tanto. (IHuayes wv. 
Ward, 4 Johns. Ch. [N. Y.] 123.) Would not this prin- 
ciple apply as well after a joint judgment against the 
debtors as before? And yet it would involve the neces- 
sity of an inquiry into the judgment, to show that it was 
rendered on a contract in which one was principal and 
the other surety. The judgment is technically a security 
of a higher nature, but it is a security for the same debt 
or duty as the contract on which it is founded. (Davis v. 
Maynard, 9 Mass. 242.) So if a judgment be rendered on 
several demands, for some of which a third person is 
liable, but not for alf, the fact may be shown by evi- 
dence aliunde. (Stedman v. Eveleth, 6 Met. [Mass.| 114.)” 

It is urged that the rule announced in the foregoing 
authorities should not obtain in this state, in view of 
section 511 of our Code of Civil Procedure, which pro- 
vides: “In all cases where judgment is rendered in any 
court of record within this state, upon any other instru- 
ment of writing, in which two or more persons are 
jointly and severally bound, and it shall be made to 
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appear to the court, by parol or other testimony, that 
one or. more of said persons so bound signed the same 
as surety or bail for his or their co-defendant, it shall 
be the duty of the clerk of said court, in recording the 
judgment thereon, to certify which of the defendants 
is principal debtor and which are sureties or bail.” The 
section further declares that the property of the princi- 
pal debtor shall be exhausted before the property of the 
surety or bail shall be seized under execution. We dis- 
cover nothing in this legislation which militates against 
the doctrine herein laid down. The provisions of said 
section were enacted for the benefit of the surety, and 
he may avail himself thereof if he so desires, and in case 
he abtains his relation to the principal debtor to be es- 
tablished by the judgment rendered on the debt, the 
Jaw then points out the mode for the enforcement of 
the judgment. The purpose of the statute was to en- 
large the legal rights of the surety by requiring the 
property of the principal to be first exhausted before 
levy on the property of the surety where the latter has 
caused his relation to be certified when the judgment ise 
rendered, and not to take away or destroy the rights of 
the surety to be protected in his suretyship. But the 
surety is not required to have the entry made by the 
clerk as contemplated by statute, and the omission to 
do so will not bar him from thereafter asserting that he 
was liable as surety merely, and was discharged by the 
releasing by the creditor without his consent of the 
property of the principal debtor. In the action on the 
note Coffman did not ask that his relation to the other 
parties to the instrument be determined, nor was the 
matter passed upon by the court, and the judgment on 
the note is not res judicata of the question. | 

We have examined the two Indiana cases cited by 
defendants below, and find them readily distinguishable 
from the one with which we are dealing. In one of them 
(Laval v. Rowley, 17 Ind. 36) it appears that a joint judg- 
ment was recovered against the principal and surety on 
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a promissory note. There was no determination of the 
question of suretyship. The surety paid the judgment, 
and subsequently caused an execution to issue thereon 
and the property of the principal debtor to be sold there- 
under. In the state of Indiana there are statutory provis- 
ions quite similar to our section 511, to which reference 
already has been had, and in addition the following: 
“When any defendant surety ina judgment * * * has 
been or shall be compelled to pay any judgment or any 
part thereof, * * * the judgment shall not be dis- 
charged by such payment, but shall remain in force for 
the use of the bail or surety, * * * and after the 
plaintiff is paid, so much of the judgment as remains 
unsatisfied may be prosecuted to execution for his use.” 
The court held that the surety having paid off the judg- 
ment without any judicial determination of his surety- 
ship, he cannot sue out an execution on the judgment 
for his own use. Upon that decision we have no criti- 
cism to make. If we had a statute like the Indiana 
provision copied above, and Coffman had paid the judg- 
- ment and was seeking to enforce contribution from the 
makers by execution on the judgment, then the decision 
in Laval v. Rowley, supra, would fairly be considered a 
precedent for us to follow. But as Coffman is not seek- 
ing contribution, but is complaining of the release of 
the property of one of the principal debtors exceeding 
in value the amount of the judgment, the Indiana case 
is without analogy. 

In Dougherty v. Richardson, 20 Ind. 412, a joint judg- 
ment was entered against a principal and surety and 
the latter omitted to have himself declared a surety, and 
there was nothing on the record to indicate the relation 
he bore to his co-defendant. The judgment was assigned 
to a third party and real estate was purchased on the 
faith of the legal presumption that both judgment debt- 
ors were principals. It was held that the surety was es- 
topped to set up against innocent third parties his true 
relation. The record in the case in which judgment was 
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rendered against Coffman disclosed that the latter was 
not in fact the principal debtor; hence he is not pre- 
cluded in asserting his suretyship against the assignee 
of the judgment. 

In Day v. Ramey, 40 O. St. 446, it appeared that Ramey 
& Co. recovered a joint judgment upon default against 
the principal and sureties on a promissory note payable 
to one Ogan, who sold and transferred the note to the 
judgment plaintiffs. The relation of principal and 
‘surety was not judicially determined. Execution was 
issucd and levied on the real estate of the principal 
debtor, and the levy was subsequently abandoned with- 
out the consent of the surety. It was insisted in that 
case, as here, that the omission of the surety upon the 
rendition of the judgment against him to have entered 
upon the record that he was a surety, as authorized by 
the statute of Ohio identical with section 511 of our 
Code of Civil Procedure, precluded him from asserting 
that he was not the principal debtor. Dickman, J., in 
speaking for the court upon the question, observed: “It 
is urged that Herman Day did not avail himself of the 
statutory provision, and at the rendition of judgment - 
on the promissory note secure the proper entry by the 
clerk, certifying which of the defendants was principal 
debtor and which surety. The statute was designed to 
enlarge the legal rights of the surety, and although by 
such omission Hiram Day lost the right of compelling 
the creditor to first exhaust the property of the principal 
debtor before his property could be taken in execution, 
he did not thereby lose any of his equitable rights as 
surety. The contract of the surety is with the creditor 
and not with the debtor, and the creditor who accepts 
a surety is none the less bound to notice the nature of 
his engagement, because he is required to first proceed 
against the goods or lands of the principal. After judg- 
ment was rendered against Hiram Day the relation 
between him and Oliver Day, as principal and surety, 
still continued, and he was then entitled to the same 
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privileges, and was discharged by the same acts of the 
creditor as before judgment. * * * In our view, 
therefore, Ramey & Co., by dismissing their second levy 
upon the property of Oliver Day, the principal debtor, 
and releasing the property levied on, discharged the 
surety, Hiram Day, to the extent of the value of the 
property so released.” 

The final argument advanced in the brief of counsel 
for defendants is that the case at bar is controlled by 
the decision in Potvin v. Meyers, 27 Neb. 749. In that 
cause a joint judgment was rendered upon default 
against the makers and indorser of a note. Execution 
was issued on the judgment, and the amount due thereon 
was paid by the indorser to the sheriff, and he returned 
the writ with the money to the clerk of the court, who 
paid the same to the judgment plaintiff. Afterwards he 
assigned the judgment to the defendant by whom the 
money was paid, who caused an execution to be issued 
and levied upon the real estate of one of his co-defend- 
ants, and the same sold. The district court, on motion, 
set aside the sale on the ground that the judgment had 
been satisfied prior: to the issuance of the execution, 
which decision was approved by this court. That case 
was correctly determined. The judgment having been 
fully paid, nothing remained which could be assigned. 
But that decision is not in point here, inasmuch as the 
facts in the two cases are so materially unlike. The 
question now before the court was not decided in Potvin 
v. Meyers, supra, nor was it attempted to be determined. 
There the question of suretyship was made an issue in 
the application to set aside the sale, and the court found 
‘that the proofs did not show that this relation existed. 
Of course if the person paying the judgment was not the 
surety for this co-defendant, the right of contribution 
did not exist. It follows that the judgment now under 
review must be 

AFFIRMED, 
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STaTs OF NEBRASKA, EX REL. Forrest I. WHEDON, V. 
Sipnny E. SmirH, Counry CLERK or BurraLo 
CounNTY. : 

FILED DECEMBER 8, 1898. No. 10427. 
1, Appearance: JURISDICTION. A general appearance in an action by 


a defendant confers jurisdiction over his person, though no sum- 
mons was ever served upon him, 


iw) 


. Jurisdiction. Jurisdiction of the subject-matter is the power to 
hear and determine the cause, 


: Manpamus. This court has original jurisdiction in actions 
of mandamus, 


4, Nominations: Orrices: County ComsmTTER: Novick oF MEETING. 
A nomination to public office made by four out of twenty-eight 
members of a county committee chosen by a political party is 
invalid, where previous notice of the time and the place of the 
meeting of the committee has not been given to the other mem- 
bers thereof. - 


ORIGINAL application for mandamus to compel re- 
spondent to omit from official ballots the names of per- 
sons whose nominations were invalid. Writ allowed. 


H. M. Sinclair, for relator. 
F. E. Beeman, contra. . 


Norval, J. 


This was a petition for a peremptory mandamus to 
compel the respondent, as county clerk of Buffalo county, 
to print the official and sample ballots for the general 
election in November, 1898, without names of J. M. 
Easterling and Emery Wyman as nominees of the demo- 
cratic party for representatives of the fifty-eighth rep- 
resentative district. To the application the respondent 
demurred for the reasons following: (1.) The court has 
no jurisdiction over his person or the snbject-matter. 
(2.) The petition does not state sufficient facts to consti- 
tute a cause of action. Just prior to the said election a 
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submission was taken on the demurrer, its sufficiency 
was sustained, and a peremptory writ was awarded as 
prayed. This opinion is filed in pursuance of the an- 
nouncement then made. 

We are all agreed that jurisdiction over the person of 
the respondent was acquired by his entering a general 
appearance herein by counsel, without the issuance and 
service of a summons in the cause. (South Omaha Nat. 
Bank v. Farmers & Merchants Nat. Bank, 45 Neb. 29.) 

The question of jurisdiction of the subject-matter in 
this kind of a proceeding ought to be no longer an open 
one in this state. Jurisdiction has been entertained of 
similar causes in State v. Allen, 48 Neb. 651, and Woods 
v. State, 44 Neb. 480, and the recent case of State v. Clark, 
56 Neb. 584, although the question of jurisdiction was 
not raised in any of them, but was necessarily. involved 
in all. The last was an original application for manda- 
mus to require the county clerk of Nuckolls county to 
place on the ballots for use at the election held in No- 
vember last the name of Joseph Patterson as candidate 
for county commissioner. Certificate of his nomination 
in due form had been filed with the respondent therein, 
yet he declined to recognize the validity of the certifi- 
cate and refused to place the name of Patterson upon 
the ballots as the noniinee for said office. A peremptory 
writ issued. In State v. Piper, 50 Neb. 25, the question 
of jurisdiction of this court over the subject-matter was 
squarely raised, and decided adversely to the contention 
of the respondent herein. Ryan and IRVINE, CC., did 
not sit in the cause, and RaGan, C., filed an opinion dis- 
senting from the conclusion of the court on that proposi- 
tion. The decision on that point was followed in State 
v. Piper, 50 Neb. 39, 40, 42. In the opinion reported in 
50 Neb. 25 this court, in passing upon the jurisdictional 
question, after quoting section 136, chapter 26, Compiled 
Statutes 1895, said: “A mere reading of the foregoing is 
sufficient to disclose that it was the purpose of the legis- 
lature to give to the secretary of state, or other officer 
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with whom certificates of nomination are required to be 
filed, the power, in the first instance, to pass upon all ob- 
jections to such certificates or nomination papers, and 
whose decision in the premises is at the furthest limit 
to be regarded as final, where no ‘order shall be made in 
the matter by the county court, or by a judge of the dis- 
trict court, or by a justice of the supreme court at 
chambers,’ within the time fixed by the statute. If the 
determination of the secretary of state is absolutely 
final, it could not anywhere else be questioned. That 
his decision is not necessarily conclusive follows from 
the fact that the statute has made provision for review- 
ing the same, or rather for the determination of the 
questions by the county court, or by a judge of the dis- 
trict or supreme court. Whether that portion of the 
act is valid which attempts to confer power in such mat- 
ters upon a judge of this court at chambers has been seri- 
ously doubted,—so much so that the present judges have 
not entertained such jurisdiction. The rulings of the 
secretary of state could be deemed. final only when not 
reviewed by the court or officer authorized by the statute 
so to do, and when he properly determines such ques- 
tions alone as he is empowered by law to decide; that is, 
when he has proceeded legally and within his jurisdic- 
tion. If he has acted illegally, or without jurisdiction, 
his decision is without validity. Suppose a certificate of 
nomination should be filed after the statutory period, 
and he should determine to certify the names of the 
nominees therein mentioned; his action would not be 
conclusive or binding. Or should he refuse to certify the 
names of the candidates mentioned in a certificate in 
due form, who were properly nominated, and against 
such certificate no protest has been filed; his action 
would not be final, even though no order had been made 
in the premises by the court or judge mentioned in the 
law, and most assuredly mandamus would lie to compel 
him to certify the names of such nominees to the county 
clerks, because the duty is purely a ministerial one en- 
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joined by law, involving no discretion. Again, should 
the secretary of state determine which of two rival con- 
ventions of the same political party was the regular con- 
vention, where both were called and held in accordance 
with the usages of the party, and each made nominations 
in good faith and certified the same in due form to him 
within the statutory time, and should certify the names 
of one set of candidates and decline to certify the other, 
mandamus could be invoked against him. His decision 
would not be final should he, without a hearing of objec- 
tions properly made and filed to a certificate of nomina- 
tion, determine that the names of the candidates therein 
mentioned should or should not appear upon the official 
ballot. There are many other instances which might be 
given where mandamus would be the appropriate pro- 
ceeding to compel the secretary of state to act. Clearly 
it was not the purpose of the election law to take away 
the right theretofore conferred upon the courts to com- 
pel by mandamus the performance by an officer of a 
purely ministerial duty enjoined by law.” We adhere to 
that decision. It is true said chapter has not conferred 
upon this court power to control the action of the county 
clerk or other officer, whose duty it is made by statute, 
in the first instance, to pass upon questions of the 
validity of nominations and whose names shall appear 
upon the official and sample ballots, but that is no valid 
argument against the power of this court to hear and 
determine this controversy. The constitution and the 
statute have conferred original jurisdiction upon this 
court in mandamus, and no other or further authority is 
required to entertain the action. Jurisdiction is the 
power to hear and decide a legal controversy, and there 
is no escaping the conclusion that the court has cogni- 
zance of the subject of the cause. The question of the 
jurisdiction of the subject-matter is not whether this is a 
proper case for the issuance of a writ of mandamus, but 
has this court the power to hear and decide the matter. 
We entertain no doubt of it. (Stute v. Elliott, 48 Pac. 
Rep. [Wash.] 734.) 
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The sufficiency of this petition to entitle relator to the 
relief demanded remains to be considered, and this in- 
volves the question of the right of J. M. Easterling and 
Emery Wyman to have their names appear upon the 
ballots as nominees of the democratic party for repre- 
sentatives of the fifty-eighth representative district, com- 
prising the county of Buffalo. The respondent insists 
that under the averments of the petition, which the de- 
mutrrer admits to be true, they have such right. The pe- 
tition, or application for the writ, discloses that on 
September 24, 1898, a democratic convention for said 
district and county was held in the city of Kearney, 
which convention named a candidate for county attor- 
ney, and adjourned without making any nominations for 
the offices of representatives, but chose a county central 
committee composed of twenty-eight members, elected a 
chairman and secretary of said committee, and adopted a 
resolution authorizing and empowering said central com- 
mittee to fill any vacancy or vacancies that then existed 
or should thereafter occur upon the ticket; that on Octo- 
ber 1, 1898, five members of said committee met, with the 
chairman, without the entire membership of the com- 
mittee having been notified of such meeting, and nomi- 
nated said Easterling and Wyman as candidates of the 
democratic party for representatives; that thereafter 
there was filed with the respondent a certificate in due 
form of their nominations, and within three days there- 
after relator filed with the county clerk a protest against 
said nominations, and to the placing of their names on 
the official ballot for the said district as nominees of the 
democratic party for the said offices, setting up in such 
protest, as grounds of objection, the facts already stated. 
A hearing was had thereon before the respondent, who 
overruled the objections, after making the following 
findings of fact and conclusions of law: 

“1. That said democratic county convention assembled 
on the 24th day of September, 1898, in the city of Kear- 
ney, but did not make.nominations for said offices, but 
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selected a county central committee, as set forth in said 
objections, and passed the resolution attached to said 
certificate of nomination. That said committee was com- 
posed of at least twenty-three members, besides its chair- 
man and secretary. 

“2. That on the 26th day of September nineteen mem- 
bers of the said committee were notified by a postal card 
sent by the chairman and addressed to each member at 
his post oftice address, stating, in substance, that on Oc- 
tober 1, 1898, at his office, in the city of Kearney, at 2 
P. M., a meeting of said committee would be held to 
consider the advisability of filling or putting on the 
democratic ticket nominees for said offices. 

“3. That there was no evidence adduced, except in one 
instance,—the committeeman from Shelton township,— 
as to whether or not said notices were received by the 
absent committeemen, and on this point I make no find- 
ing. That only nineteen of the members of said com- 
mittee were attempted to be notified. 

“4, That on October 1, at the office of the chairman in 
the city of Kearney, five members of said committee met 
with the chairman and four of said members, with the 
chairman, made the nomination set forth in said certifi- 
cate. I further find that W. S. Lampson, member from 
Elm Creek, was one of the five who met with the chair- 
man but refused to participate in said nomination. 

“5. I further find from evidence that it has been the 
usual custom of the democratic party in Buffalo county 
that in actions taken by the central committee, to act 
or take action, by those present, irrespective as to 
whether a majority of said committee were present or 
otherwise. 

“CONCLUSIONS OF LAW. 

“First. That said county central committee, by reason 
of their following their usual custom, had a legal right 
to act with a less number than a majority present, and 
that said committee therefore had the legal right to make 
said nominations evidenced by said certificate. 
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“Second. That said objections should be overruled and 
the names of the said candidates placed upon the official 
ballot as the democratic nominees for said offices. And 
it is so ordered.” 

It is unnecessary for the court at this time to decide 
whether the acts of a central or managing committee of 
a political organization, or party, are valid when taken 
at a meeting by a less number than a majority present 
and participating in accordance with party custom and 
usage, but assuming for the purpose of the present case 
that custom may control in the absence of specific direc- 
tions given by the party, yet the pretended nominations 
of Easterling and Wyman cannot be sustained. They 
were not selected as candidates for said offices at a regu- 
lar or stated meeting of the county central committee, 
but by a minority of the members thereof, who were 
specially convened for that purpose without notice to, 
or any attempt to notify all, the other members of the 
committee. It is not averred, nor did the respondent 
find upon the hearing had before him, that it was the 
custom or usage of the democratic party of Buffalo 
county in calling special meetings of the central’ com- 
mittee not to notify each member thereof of the time and 
place fixed for convening; hence the usual rule applicable 
to other bodies or boards may be invoked. The authori- 
ties are quite uniform in holding that where a board or 
public body transacts business at a called or special ses- 
sion all members must have been given notice of the time 
and place of meeting in time to attend, or all must have 
been present, or such acts will be invalid. (Lee v. Parry, 
4 Den. [N. Y.] 125; Stewart v. Wallis, 30 Barb. [N. Y.] 
344; Orocker v. Crane, 21 Wend. [N. Y.] 211; People v. 
Coghill, 47 Cal. 861; State v. Wilkesville Township, 20 O. 
St. 288; State v. James, 4 Wis. 408; 19 Am. & Eng. Ency. 
Law 465.) This court held in Pcople v. Peters, 4 Neb. 254, 
by Lan, C. J., that a majority of a school district board 
cannot bind the district where the other members were 
absent and had not been notified of the meeting and 
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given an opportunity to attend. (See Russell v. State, 138 
Neb. 69; Slate v. Bemis, 45 Neb. 724; In re State Treas- 
urer’s Settlement, 51 Neb. 116.) A nomination to fill a 
vacancy made by a minority of the county central com- 
mittee was held void. (In re Stucker’s Nomination, 18 Pa. 
Co. Ct. 227.) The following have more or less bearing 
upon the question before the court: Schenck v. Peay, 1 
“Woolw. [U. 8.] 175; North Carolina R. Co. v. Swepson, 
71 N. Car. 350; In re Rogers and Sterr’s Nomination, 18 
Pa. Co. Ct. 230; In re Brown’s Nomination, 18 Pa, Co. Ct. 
232; In re Rutledge’s Nomination, 18 Pa. Co. Ct. 317; In 
re Kooser’s Nomination, 18 Pa. Co. Ct. 360; In re Huey’s 
Objection, 19 Pa. Co. Ct. 138. As the entire membership 
of the county central comniittee was not notified of the 
meeting, or of the proposed action, the nominations in ° 
question are invalid, though party usage may have.sanc- 
tioned the transaction of business by a minority of the 
body. 


WRIT ALLOWED. 

IRVINE, C. 

The power of the court to review the action of the 
county clerk or secretary of state in such cases as the 
present has been sustained by former decisions in which 
I did participate. On principle I would agree with the 
dissenting opinion of RAGAN, C., in State v. Piper, 50 Neb. 
25. . 


RaGAn, C. 


I think the action of the democratic central committee 
absolutely void; but I still adhere to views expressed in 
State v. Piper, 50 Neb. 25. 
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EnIzZaBern J. MCCONNIFF, APPELLEE, V. ALICE E. VAN 
DUSEN ET AL, DEFENDANTS, AND PRATT, SIMMONS 
& KRAUSNICK, APPELLANTS. 


FILED DECEMBER 8, 1898. No. 8491 


1. Intervention: 1rLt TO PRorpERry. A person claiming ownership 
of property in litigation may, at any time before trial, become a 
party to the action by intervention, and have his claim adjudi- 
cated, ° 


2. Erroneous Judgment: REversat. A judgment based on an imma- 
terial fact or an erroneous construction of a pleading will be re- 
versed, unless the correctness of such judgment is otherwise af- 
firmatively shown. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmms, J. Reversed. 


Harwood, Ames & Pettis, for appellants. 
A. G. Greenlee, contra, 


SULLIVAN, J. 


Elizabeth J. McConniff brought this action in the dis- 
trict court of Lancaster county to foreclose a chattel 
mortgage made and delivered to her by Alice E. Van 
Dusen and R. J. Brydon. At the instance of the plaintiff, 
a receiver was appointed and the mortgaged property, 
which consisted of a stock of millinery goods, was taken 
from the possession of the mortgagors and sold at public 
auction under the direction of the court. Mrs. McConniff 
became the purchaser. Before the commencement of the 
trial the appellants Pratt, Simmons & Krausnick be- 
came a party to the action by intervention. They allege 
in their petition, with much elaboration, that they are 
the owners of a portion of the property in controversy ; 
that the mortgagors purchased and obtained possession 
of the same by false representations touching their finan- 
cial responsibility; that the sale was seasonably re- 
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scinded ; that the plaintiff is not a bona fide purchaser, 
nor Dondeaded: by virtue of her mortgage or otherwise, 
of any valid and enforceable claim, lien, right, or title. 
In due time issues were joined and a trial had, which 
resulted in a decree dismissing the interveners’ petition. 
They appeal and bring before us for review the pleadings, 
motions, interlocutory orders, and final judgment. A 
bill of exceptions attached to the record was, for sufti- 
cient reason, quashed at a former term. The portion of 
the decree disposing of the claim of Pratt, Simmons & 
Krausnick is as follows: “This cause having been hereto- 
fore subinitted to the court upon the evidence adduced, 
now comes on for final determination, and after due con- 
sideration, and the court being fully advised in the prem- 
ises, finds that the claim of the interveners, Pratt, 
Simmons & Krausnick, set forth in their answer and 
cross-petition herein, has not been reduced to judgment, 
and that there is no equity in said interveners’ answer 
and cross-petition. The court, therefore, finds the issues 
joined in favor of the plaintiff and that the action of the 
said defendants Pratt, Simmons & Krausnick herein 
shall be, and the same hereby is, dismissed at their costs, 
taxed at $31.68, and for which execution is hereby 
awarded; to which the said defendants Pratt, Simmons 
& Krausnick duly excepted.” 

The writer was at first inclined to think that the court 
intended to base its finding of the issues on the evidence 
adduced at the trial; but, as the result of a closer exam- 
ination and more careful analysis of the language con- 
tained in the journal entry, we are all agreed that the 
interveners were cast in their action because the trial 
court found their claim had not been reduced to judg- 
ment and that their, petition was deficient in equity. 
These reasons are insufficient. They do not justify the 
conclusion or judgment. The property in question, or its 
proceeds, was in the custody of the court. The inter- 
veners claimed a portion of it adversely to the original 
parties to the action. They averred facts in their “peti- 


VOL. 57] SEPTEMBER TERM, 1898. 51 


Ricketts Vv. Scothorn. 


tion showing the superiority of their title over the claiins 
of other litigants. They were entitled to intervene and 
to a judgment in their favor if they succeeded in estab- 
lishing the material allegations of their pleading. (Code 
of Civil Procedure, sec. 50a; Holland v. Commercial Bank, 
22 Neb. 585; Welborn v. Hskey, 25 Neb. 195.) We know 
of no reason why it was necessary that their claim should 
be in judgment in order to give them a standing in court. 
They were asserting title to the property, not prosecut- 
ing a creditor’s bill. The judgment of the district court 
is reversed and the cause remanded for further proceed- 
ings. 

REVERSED AND REMANDED. 


ANDREW D. RICKETTS, EXECUTOR, V. KATIE SCOTHORN. 
FILED DECEMBER 8, 1898. No. 8526. 


1. Note: GRATUITY: CONSIDERATION. A non-negotiable note given to 
the payee thereof as a gratuity, being nothing more than a prom- 
ise by the payor to make a gift in the future of the sum of money 
therein mentioned, is without consideration, and cannot, except 
under special circumstances, be énforced by action. 


2. 4 : : Estorrer. A promissory note given by 
the maker to the payee to enable the latter to cease work, but 
without any condition being imposed or promise exacted, is with- 
out consideration and may be repudiated, in the absence of cir- 
cumstances creating an equitable estoppel. 


3. $ : : . But where the payee of such an 
obligation has been induced to abandon a lucrative occupation 
in reliance on the note being paid, and has taken such action in 
accordance with the expectation of the maker, neither the latter 
nor his legal representatives will be permitted to resist payment 
on the ground that there was no consideration for the promise. 


: The note in suit was executed to 
the plaintiff by a relative to enable her to live without working; 
whereupon she abandoned the occupation in which she was er- 
gaged, and remained idle for more than a year. This action on 
her part was contemplated by the relative as the probable con- 
sequence of the execution of the note. Held, That want of con- 
sideration could not be alleged as defense, 
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Error from the district court of Lancaster county. 
Tried below before Hotmus, J. Affirmed. 


The opinion contains a statement of the case. 


Ricketts & Wilson, for plaintiff in error: 


A promissory note which is not given for a valuable 
consideration, as distinguished from a good considera- 
tion, cannot be enforced. (Stenberg v. State, 48 Neb. 299; 
Kirkpatrick v. Taylor, 43 10. 207; Blanchard v. Williamson, 
70 Dl. 647; Pratt v. Trustees, 93 Ill. 475; Walliams v. 
Forbes, 28 N. EB. Rep. [Ill.] 463; Richardson v. Richardson, 
36 N. E. Rep. [1ll.] 608; Link v. Fink, 18 Johns. [N. Y.] 
145; Hadicy v. Reed, 58 Hun [N. Y.] 608; Hill v. Buck- 
minster, 22 Mass. 391; Carr v. Silloway, 111 Mass. 24.) 

It was necessary to allege and prove a consideration. 
(Courtney v. Doyle, 92 Mass. 122.) 

The question of consideration was one to be proved 
preliminary to the admission of the note in evidence, and 
it was for the court to decide this preliminary fact before 
admitting the note in evidence. (Robinson v. Ferry, 11 
Conn. 460; Merrill v. Berkshire, 11 Pick. [Mass.] 269; 
Bartictt v. Smith, 11 Mees. & W. [IEng.] 483.) 

Defendant in error’s liberty to continue in her employ- 
ment or to enter the employment of another was as un- 
trémmelled at the time and after she received the note as . 
it had ever been, so far as the evidence shows. The evi- 
dence does not establish a consideration. ()ecorney v. 
Stanley, 62 Mass. 87; Manter v. Churchill, 127 Mass. 31; 
First Nat. Bank of Arlington v. Cecil, 32 Pac.Rep. [Ore.] 
393.) 

Where the controlling facts are undisputed, aud dif- 
ferent conclusions cannot be drawn therefrom, what the 
verdict should be is a question of law for the court, and 
it is the duty of the court to direct a verdict. (Gardner v. 
Michigan C. R. Co., 150 U. S. 349; Northern P. R. Co. v. 
Austin, 24 U. 8S. App. 336; Powell v. Powell, 28 Mo. App. 
365.) 
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Tamb & Adams, contra: 


There was a sufficient consideration. (Talbott v. Stem- 
mons, 89 Ky. 222; Doyle v. Dixon, 97 Mass, 213; Parker 
tr. Urie, 21 Pa. St. 305; Appeal of Clark, 19 Atl. Rep. 
[Conn.] 822; Lmery v. Darling, 33 N. f. Rep. [O.] 715.) 

A promissory note imports a consideration. (Flint v. 
Phipps, 19 Pace, Rep. [Ore.] 543; Wilson v. Wilson, 38 Pac. 
Rep. [Ore.] 189.) 

To uphold a contract, it is not necessary that. the prom- 
isor should receive a consideration. It is sufficient if the 
promisee or other beneficiary sustains the least injury or 
detriment, or parts with anything of the least value on 
the faith of the contract. (Houck v. Frisbee, 66 Mo. App. 
16.) 

Ilorbearance from doing an act is evidence from which 
the jury may infer an agreement to forbear. (Boyd v. 
Freize, 5 Gray [Mass.] 558; Walker v. Sherman, 11 Met. 
[Mass.] 172; Brecd v. Hillhouse, 7 Conn. 523.) 

It is not necessary that a consideration should exist at 
the time the promise is made. Before revocation of the 
promise, performance of the acts required of promisee 
renders the promise obligatory. (Z'rain v. Gold, 5 Pick. 
[Mass.] 380; Milton v. Southwick, 17 Me. 303; L’Amoreur 
v. Gould, 57 Am. Dee. [N. Y.] 524; Brown v. Ruy, 51 Am. 
Dee. [N. Car.] 379.) 

The note was properly admitted in evidence. (Steven- 
son v. Gunning, 25 Atl Rep. [Vt.] 697; Afartin v. Stone, 
29 Atl. Rep. (N. H.] 845.) 

Additional references as to sufficiency of considera- 
tion: Hamer v. Sidway, 124 N. Y. 538; Lindell v. Rokes, 60 
Mo. 249; Harle v. Angell, 157 Mass. 249; Brettow v. Pretti- 
man, Sir T. Raym. [Eng.] *153; Wilkinson v. Oliveira, 
27 BE. ©. L. [Eng.] 490. 


SULLIVAN, J. 


In the district court of Lancaster county the plaintiff 
Katie Scothorn recovered judgment against the defend- 
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ant Andrew D. Ricketts, as executor of the last will and 
testament of John C. Ricketts, deceased. The action was 
based upon a promissory note, of which the following is 
a copy: ; 

“May the first, 1891. I promise to pay to Katie 
Scothorn on demand, $2,000, to be at 6 per cent per 
annum, J. O. RicKerrs.” 


In the petition the plaintiff alleges that the considera- 
tion for the execution of the note was that she should 
surrender her employment as bookkeeper for Mayer Bros. 
and cease to work for a living. She also alleges that the 
note was given to induce her to abandon her occupation, 
and that, relying on it, and on the annual interest, as a 
means of support, she gave up the employment in which 
she was then engaged. These allegations of the petition 
are denied by the executor. The material facts are un- 
disputed. They are as follows: John ©. Ricketts, the 
maker of the note, was the grandfather of the plaintiff. 
Early in May,—presumably on the day the note bears 
date,—he called on her at the store where she was work- 
ing. What transpired between them is thus described 
by Mr. Flodene, one of the plaintiff’s witnesses: 

A. Well the old gentleman came in there one morning 
about 9 o’clock,—probably a little before or a little after, 
but early in the morning,—-and he unbuttoned his vest 
and took out a piece of paper in the shape of a note; 
that is the way it looked to me; and he says to Miss 
Scothorn, “I have fixed out something that you have not 
got to work any more.” He says, “None of my grand- 
children work and you don’t have to.” 

Q. Where was she? 

A. She took the piece of paper and kissed him; and 
kissed the old gentleman and commenced to cry. 

It seems Miss Scothorn immediately notified her em- 
ployer of her intention to quit work and that she did 
soon after abandon her occupation. The mother of the 
plaintiff was a witness and testified that she had a con- 
versation with her father, Mr, Ricketts, shortly after the 
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note was executed in which he informed her that he had 
given the note to the plaintiff to enable her to quit work; 
that none of his grandchildren worked and he did not 
think she ought to. For something more than a year 
the plaintiff was without an occupation; but in Septein- 
ber, 1892, with the consent of her grandfather, and by his 
assistance, she secured a position as bookkeeper with 
Messrs. Funke & Ogden. On June 8, 1894, Mr. Ricketts 
died. Te had paid one year’s interest on the note, and a 
short time before his death expressed regret that he had 
not been able to pay the balance. In the summer or fall 
of 1892 he stated to his daughter, Mis. Scothorn, that if 
he could sell his farm in Ohio he would pay the note out 
of the proceeds.- He at no time repudiated the obliga- 
tion. We quite agree with counsel for the defendant that 
upon this evidence there was nothing to submit to the 
jury, and that a verdict should have been directed peremp- 
torily for one of the parties. The testimony of Ilodene 
and Mrs. Scothorn, taken together, conclusively estab- 
lishes the fact that the note was not given in considera- 
tion of the plaintiff pursuing, or agreeing to pursue, any 
particular line of conduct. There was no promise on the 
part of the plaintiff to do or refrain from doing anything. 
Her right to the money promised in the note was not 
made to depend upon an abandonment of her employ- 
ment with Mayer Bros. and future abstention from like 
service. Mr. Ricketts made no condition, requirement, 
or request. He exacted no quid pro quo. He gave the 
note as a gratuity and looked for nothing in return. So 
far as the evidence discloses, it was his purpose to place 
the plaintiff in a position of independence where she 
could work or remain idle as she might choose. The 
abandonment by Miss Scothorn of her position as book- 
keeper was altogether voluntary. It was not an act done 
in fulfillment of any contract obligation assumed when 
she accepted the note. The instrument in suit being 
given without any valuable consideration, was nothing 
more than a promise to make a gift in the future of the 


56 NEBRASKA REPORTS. [ VoL. 57 


Ricketts v. Scothorn.. 


sum of money therein named. Ordinarily, such promises 
are not enforceable even when put in the form of a prom- 
issory note. (Kirkpatrick v. Taylor, 43 TH. 207; Phelps v. 
Phelps, 28 Barb. [N. Y.] 121; Johnston v. Griest, 85 Ind. 
503; Fink v. Cow, 18 Johns. [N. Y.] 145.) But it has 
often been held that an action on a note given to a 
church, college, or other like institution, upon the faith 
of which money has been expended or obligations in- 
curred, could not be successfully defended on the ground 
of a want of consideration. (Barnes v. Perine, 12 N. Y. 
18; Philomath College v. Hartless, 6 Ore. 158; Thompson v. 
Mercer Oounty, 40 Ill. 3879; Irwin v. Lombard University, 
560. St. 9.) In this class of cases the note in suit is nearly 
always spoken of as a gift or donation, but the decision 
is generally put on the ground that the expenditure of 
money or assumption of liability by the donee, on the 
faith of the promise, constitutes a valuable and suffi- 
cient consideration. It seems to us that the true reason 
is the preclusion of the defendant, under the doctrine of 
estoppel, to deny the consideration. Such seems to be 
the view of the matter taken by the supreme court of 
Iowa in the case of Sinepson Centenary College v. Tuttle, T1 
Ia. 596, where Rothrock, J., speaking for. the court, said: 
“Where a note, however, is based on a promise to give 
for the support of the objects referred to, it may still be 
open to this defense [want of consideration], unless it 
shall appear that the donee has, prior to any revocation, 
entered into engagements or made expenditures based 
on such promise, so that he must suffer loss or injury if 
the note is not paid. This is based on the equitable prin- 
_ ciple that, after allowing the donee to incur obligations 
on the faith that the note would be paid, the donor 
would be estopped from pleading want of consideration.” 
And in the case of Reimensnyder v. Gans, 110 Pa. St. 17, 2 
Atl. Rep. 425, which was an action on a note given as a 
donation to a charitable object, the court said: “The 
fact is that, as we may see from the case of Ryerss tv, 
Trustees, 33 Pa, St, 114, a contract of the kind here in. 
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volved is enforceable rather by way of estoppel than on 
the ground of consideration in the original undertaking.” 
Tt has been held that a note given in expectation of the 
payee performing certain services, but without any con- 
tract binding him to serve, will not support an action. 4 #> 
(Tulse rv. Hulse, 84 Eng. Com. Law 709.) But when the 
payee changes his position to his disadvantage, in re. 
liance on the promise, a right of action does arise. | (Mcp 
Clure v. Wilson, 43 [1l. 356; Trustees v. Garvey, 53 IN. 401.) 
Under the circumstances of this case is there an equita- 
ble estoppel which ought to preclude the defendant from 
alleging that the note in controversy is lacking in one 
of the essential elements of a valid contract? We think 
there is. .An estoppel in pais is defined to be “a right 
arising from acts, admissions, or conduct which have 
induced a change of position in accordance with the real 
or apparent intention of the party against whom they 
are alleged.” Mr. Pomeroy has formulated the following 
definition: “Equitable estoppel is the effect of the vol- 
untary conduct of a party whereby he is absolutely pre- 
cluded, both at law and in equity, from asserting rights 
which miglt perhaps have otherwise existed, either of 
property, or contract, or of remedy, as against another 
person who in good faith relied upon such conduct, and 
has been led thereby to change his position for the worse, 
and who on his part acquires some corresponding right 
either of property, of contract, or of remedy.” (2 Pom- 
eroy, Equity Jurisprudence 804.) 
: According to the undisputed proof, as shown by the 
record before us, the plaintiff was a working girl, hold- 
ing a position in which she earned a salary of $10 per 
week. Her grandfather, desiring to put her in a position 
of independence, gave her the note, accompanying it with 
the remark that his other grandchildren did not work, 
and that she would not be obliged to work any longer. 
In effect he suggested that she might abandon her em- 
ployment and rely in the future upon the bounty which 
he promised. He, doubtless, desired that she should give 
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up her occupation, but whether he did or not, it is en- 
tirely certain that he contemplated such action on her 
part as a reasonable and probable consequence of his 
gift. Having intentionally influenced the plaintiff to 
alter her position for the worse on the faith of the note 
being paid when due, it would be grossly inequitable 
to permit the maker, or his executor, to resist payment 
on the ground thst the promise was given without con- 
sideration. The petit&n charges the elements of an 
equitable estoppel, and the evidence conclusively estab- 
lishes them. If errors intervened at the trial they could 
not have been prejudicial. A verdict for the defendant 
would be unwarranted. The judgment is right and is 


AFFIRMED. 


“BLAIR Stave BANK, APPELLEE, V. JAMES H. Srewanrt, 
IMPLEADED WITH I. C. ELLER, ASSIGNED, APPELLANT, 
ET AL, 
FILED DECEMBER 8, 1898. No. 8388. 


1. Voluntary Assignments: AssigNezs. An assignee under a deed 
of voluntary assignment represents creditors of the assignor 
only to the extent that he is expressly authorized to do so by 
statute. 


2. Fraudulent Conveyances: RIGHT TO PREYER CREDITORS. A debtor 
in failing circumstances may, while retaining dominion over his 
property, pay, or secure, the claims of some of his creditors to 
the exclusion and detriment of others. Such transactions are 
valid unless tainted by actual fraud. 


AUTHORITY OF ASSIGNEE TO ASSATIL CONVEYANCE. A con- 
veyance executed by an assignor before the assignment cannot 
be assailed by the assignee on the ground that it was made to 
hinder, dclay, or defraud creditors, unless such creditors have 
previously authorized an action to be brought for that purpose. 


4. Unrecorded Mortgages. An unrecorded mortgage is valid and ef- 
fective between the parties thereto from the date of its execu- 
tion; and it is not void as to creditors generally, but only as to 
creditors whose deeds, mortgages, or other instruments have 
peen first recorded, 
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5. Voluntary Assignments: PREVIOUS CONVEYANCES. *Conveyances 
made more than thirty days before the execution of a deed of 
voluntary assignment are not within the inhibition of either sec- 
tion 42 or section 43 of the assignment law. (Compiled Statutes, 
ch. 6.) 


6. Indemnity Mortgage: ForrcLosure: ApprEaL: Parties: TRAN- 
scripts. Where, in an action by a surety to foreclose an indem- 
nity mortgage, it appears from the pleadings that the proceeds 
of the sale of the mortgaged property are to go to the creditor, 
who is also a party to the action, such creditor is so interested 
in the controversy that he may, for his own benefit, prosecute 
an appeal from a judgment adverse to the surety. . 


APPEAL from the district court of Washington county. 
Heard below before Buatr, J. Reversed in part. 


Walton & Miummert, for appellant.’ 


Osborn & Aye, Clurk O’Hanlon, and Davis & Howell, 
contra. 


SULLIVAN, J. 


This action was brought by the Blair State Bank to 
foreclose a mortgage given to it by James H. Stewart 
upon his undivided one-half interest in certain real estate 
in the city of Blair. Grant Stewart, who held a junior 
mortgage on the same property, was made a party de- 
fendant ‘and answered, asserting his lien and demand- 
ing a foreclosure of the same. I. C. Eller is the successor 
of the sheriff of Washington county, to whom James H. 
Stewart made a voluntary assignment for the benefit of 
his creditors on July 30, 1895. The mortgage to the bank 
was given to secure the repayment of money borrowed 
at the time of its execution. The mortgage to Grant 
Stewart was given as partial indemnity against possible 
loss resulting from his suretyship for his brother, James 
H. Stewart, upon sixteen notes executed to said bank 
and amounting in the aggregate to $15,375. These 
notes and the indemnity mortgage were made on the 
same day and were related parts of the same trausaction. 
Although both mortgages were executed on October 27, 


60 NEBRASKA REPORTS. [ VOL. 57 


Blair State Bank v. Stewart. 


1894, they were not filed for record until a few hours 
before the assignment was made. The validity of these 
mortgages is assailed by the assignee on the ground that 
they were made and delivered in contravention of the 
general assignment law, and also on the ground that they 
were executed in violation of the statute forbidding 
fraudulent conveyances of property. , 

The position occupied by an assignee, under a deed of 
assignment, with reference to the assignor and the as- 
: signor’s creditors, has been fully and definitely settled 
by the decisions of this court. In Lancaster County Bank 
v. Gillilan, 49 Neb. 165, the earlier cases in this state were 
reviewed and the conclusion reached that the assignee 
is essentially the representative of the assiguor, and may 
assert on behalf of creditors only such rights as the stat- 
ute expressly confers upon him. In the second point of 
the syllabus the doctrine of the case upon this subject 
is stated as follows: “Except as authorized by statute, 
the assignee under a voluntary assigument for the bene- 
fit of creditors may not assert rights beyond those which 
the assignor might assert in the absence of the assign- 
ment, the assignee, except as otherwise provided, repre- 
senting the assignor and not the creditors.” It being set- 
tled, then, that the assignment act gave to the assignee 
the only authority which he possessed to attatk convey- 
ances made by Stewart prior to the assignment, we pro- 
ceed to inquire whether the mortgages in question were 
within the ban of the statute. The assignee relies on 
sections 42 and 43 of chapter 6, Compiled Statutes 1897. 
Section 42 has reference to transfers or conveyances 
made within thirty days prior to the assignment, with 
a view of preventing the property transferred or con- 
veyed from coming to the assignee in insolvency, or for 
the purpose of preventing such property from being dis- 
tributed under the Jaw relating to insolvency, or to de- 
feat, hinder, or evade, in any way, the operation of that 
law. Section 43 relates to acts done within thirty days 
before the assignment, whereby any creditor is pre- 
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ferred “in fraud of the laws relating to insolvency.” 
That the mortgages in suit do not come under the inhi- 
bition of these sections of the act is entirely clear, for, 
according to the undisputed evidence, they were made 
at a time when an assignment was not contemplated by 
any of the parties. By the common law, Stewart pos- 
sessed the right, while retaining dominion over his prop- 
erty, to apply it as he saw fit in payment of his debts, or 
in securing some of his creditors to the exclusion of 
others. The general assignment law, however, trenches 
upon this right. It condemns, under certain circum- 
stances, and during a period of thirty days prior to the 
making of an assignment, every preference made to evade 
the assignment law, or to prevent the debtor’s property 
from being distributed under its provisions. The trans- 
actions here considered occurred nearly nine months 
before the assignment to the sheriff of Washington 
county. It is probable that Stewart did not at that time 
consider himself insolvent, and it is quite certain he en- 
tertained no intention of taking advantage of the assign- 
ment law; consequently the mortgages were valid and 
created enforceable liens upon the property. 

The assignee, however, contends that the mortgages 
did not become effective as to creditors until they were 
recorded, and that, within the knowledge of all the par- 
ties, an assignment was then not only contemplated but 
determined upon. This contention is based on section 
16, chapter 73, Compiled Statutes 1897, which provides: 
“All deeds, mortgages, and other instruments of writ- 
ing which are required to be recorded, shall take effect 
and be in force from and after the time of delivering the 
same to the register of deeds for record, and not before, 
as to all creditors and subsequent purchasers in good 
faith without notice; and all such deeds, mortgages, and 
other instruments shall be adjudged void as to all such 
creditors and subsequent purchasers without notice, 
whose deeds, mortgages, and other instruments, shall be 
first recorded; Provided, That such deeds, mortgages, or 
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instruments shall be valid between the parties.” That the 
mortgages were valid between the parties thereto from 
the date of their execution will, of course, be conceded; 
and under the provisions of the section quoted it is per- 
fectly plain that they were not void as to creditors gener- 
ally, but only as to creditors whose deeds, mortgages, or 
other instruments should be first recorded. Such was 
the construction given the statute in Galway v. Afalchow, 
7 Neb. 285, and approved in later cases. (Vansfield v. 
Gregory, 8 Neb. 432; Harral v. Gray, 10 Neb. 186; Hub- 
bart v. Walker, 19 Neb. 94; Sheasley v. Keens, 48 Neb. 57.) 
The general creditors of James H. Stewart can, therefore, 
claim nothing under section 16. They are not within its 
terms. It is not applicable to them. 

In regard to the claim that the mortgages should be 
adjudged void on the ground that their suppression con- 
stituted a fraud on creditors who dealt with Stewart on 
the assumption that his realty was unincumbered, it is 
only necessary to remark that, the assignee has not 
shown, by either pleading or proof, that he is in an atti- 
tude to attack the conveyances on that theory. Section 
30 of the assignment law (Compiled Statutes, ch. 6) pre- 
scribes the conditions on which the assignee may invoke 
the aid of the court for the cancellation of conveyances 
made to hinder, delay, or defraud the creditors of the as- 
signor in the collection of their claims against him. It 
is there provided that the assignee may institute an ac- 
tion to annul a fraudulent conveyance “upon the direc- 
tion in writing of a majority in number of the creditors 
owning two-thirds in amount of all the claims proven 
against the estate at the time fixed for proving the 
same.” The assignee in this case was without such di- 
rection from the creditors and could not lawfully move 
in the mater. The judgment in favor of the Blair State 
Bank is affirmed and the judgment against Grant Stew- 
art is reyersed. The cause is remanded to the district 
court with direction to render a decree foreclosing the 
mortgage of Grant Stewart and for such further proceed- 
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ing as may be necessary to the execution of both judg- 
ments. 

Since the foregoing was written the assignee has filed 
an additional brief in which he insists that Grant Stew- 
art has not appealed from the judgment and is, therefore, 
not entitled to any relief in this court. A stipulation re- 
lating to the settlement and use of the bill of exceptions 
recites that both Eller and Grant Stewart are severally 
prosecuting an appeal. It is trne that Grant Stewart 
has not appeared here demanding a reversal of the judg- 
ment against him, but the bank, claiming to be the 
equitable owner of the indemnity mortgage, does ask for 
that relief. In his answer Grant Stewart alleges the 
facts in regard to the execution of the mortgage, shows 
that its conditions have been broken, and that by its 
terms he is entitled to a decree of foreclosure. He then 
asks that the mortgaged property be sold and that the 
proceeds of the sale, after paying off the senior lien, be 
paid to the bank and credited upon the notes signed by 
him as surety for his brother. In its reply the plaintiff 
asserts its claim to the proceeds of the sale under the 
second mortgage and concedes the right of Grant Stew- 
art to have the same credited according to the prayer of 
his cross-petition. It is thus established by the pleadings 
that the bank is the real party in interest and tlierefore 
entitled to prosecute an appeal. It is an elementary prin- 
ciple of equity jurisprudence that the creditor is the 
. equitable owner of, and entitled-to enforce for his own 
benefit, any securities with which the principal debtor 
has indemnified his surety. The reason is that such se- 
curities are always given to insure the payment of the 
debt, and that consequently the surety holds them in 
trust for that specific purpose. (Moses v. MW urgatroyd, 1 
Johns. Ch. [N. Y.] 119; Phillips v. Thompson, 2 Johus. Ch. 
[N. Y.] 418; Seibert v. True, 8 Kan. 52; New Bedford 
Institute for Savings v. Fairhaven Bank, 9 Allen [Mass.] 
175; Thornton v. National Exchange Bank, 71 Mo. 221; 
Rice's Appeal, 79 Pa. St. 168; Osborn v. Noble, 46 Miss. 449.) 
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The entire record is here, and any of the parties desiring 
to prosecute a cross-appeal has a right to do so without 
filing a second transcript. We adhere to the conclusion 
above announced, 

JUDGMENT ACCORDINGLY. 


Buarrk STATE BANK, APPELLANT, V. JAMES H. STEWART 
EY AL, APPELLEES. 


FILED DECEMBER 8, 1898. No. 8493. 


1. Voluntary Assignments: OTHER CONVEYANCES: PowERS or AS- 
SIGNEE. An assignee under a deed of general assignment cannot, 
without the written consent of creditors, assail a conveyance 
made by his assignor, except on the ground that such convey- 
ance was in contravention of section 42 or section 43 of the as- 
signment law, (Compiled Statutes, ch. 6.) 


2. : FRAUDULENT CONVEYANCES. A conveyance or transfer made 
without any intention to contravene or evade the assignment 
law, and at any time when an assignment was not contemplated, 
is valid and will be upheld. 

3. A mortgage which does not in its inception con- 


travene the assignment law will not be invalidated by a gen- 
eral assignment for the benefit of creditors, made by the mort- 
gagor within thirty days after the execution of the mortgage. 


APPEAL from the district court of Washington county. 
Heard below before Buarr, J. Reversed. 


Osborn & Aye and Clark O'Hanlon, for appellant. 
Walton & Mfummert, contra. 


SULLIVAN, J. 


This case is closely related to another bearing the same 
title and decided herewith. (57 Neb. 58.) The action 
was brought by the Blair State Bank to foreclose two 
chattel mortgages given to it by James H. Stewart. One 
of these mortgages was given April 10, 1895, and the 
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other July 6 of the same year. Each secured the same 
indebtedness and covered substantially the same prop- 
erty. The second was apparently intended to supersede 
the first. On July 30, 1895, Stewart made a voluntary 
assignment for the benefit of his creditors. On the same 
day, and just before the deed of assignment was exe- 
cuted, the mortgage of July 6 was filed for record, and, 
claiming under it, the bank took instant possession of the 
mortgaged property. The assignee defends the action on 
the ground that the mortgages in question were executed 
in fraud of the rights of Stewart’s creditors, and, also, 
on the ground that they are void under the provisions of 
the general assignment law. The findings and judg- 
ment were in favor of the assignee, and the plaintiff, by 
appeal, brings the record here for review. 

In regard to the first defense it is only necessary to 
remark that the answer contains no allegation that the 
creditors have authorized the assignee to assail the con- 
veyances on the theory that they were made for the pur- 
pose of hindering, delaying, or defrauding creditors of 
the mortgagor. Without averment and proof of such 
authority the defense is not available to the assignee. 
(Blair State Bank v. Stewart, 5T Neb. 58.) 

Were the mortgages given in violation of the act of 
June 1, 18838, regulating voluntary assignments for the 
benefit of creditors? Sections 42 and 43 of the act are 
alone pertinent to this inquiry. Section 42 forbids any 
person who is either insolvent or contemplating insolv- 
ency from making, within a fixed period, any transfer 
or conveyance of his property with a view to prevent the 
same “from coming to the assignee in insolvency, or to 
prevent the sane from being distributed under the laws 
relating to insolvency, or to defeat the object of, or to 
evade,” the provisions of the assignment law. Section 
43 forbids a debtor who is insolvent, or in contemplation 
of insolvency, from giving preferences, in any form, to 
creditors “in fraud of the laws relating to insolvency” 
during a period of thirty days before making an assign- 
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ment. The evidence conclusively establishes the fact 
that Stewart did not contemplate making an assignment 
when the mortgages in suit were executed, nor at any 
time prior to the day on which the assignment was made. 
It is equally certain that the Blair State Bank did not 
take its security with any idea that an assignment would 
shortly follow. Neither party to the transaction con- 
templated any fraud upon the assignment law. The con- 
veyances were neither given nor received with a view 
of preventing the property involved from coming into the 
hands of an assignee in insolvency, or with the intention 
of preventing such property from being distributed un- 
der the provisions of the act relating to assignments. 
It is certainly the law that a debtor, though in failing 
circumstances, may, in the absence of statutory pro- 
visions forbidding, prefer one or more of his creditors to 
the exclusion and detriment of others. The transactions 
here considered did not contravene any provision of the 
assignment law. Stewart had no unlawful! purpose in 
executing the mortgages, and the bank had no unlawful 
purpose in receiving them. The conveyances were legal 
and valid when made, and the assignment, which was 
Stewart’s subsequent conception, could not reach back 
and annul them. (Lake Shore Banking Co. v. Fuller, 110 
Pa. St. 156; Manning v. Beck, 129 N. Y.1; Benham v. Ham, 
5 Wash. 128; Garretson v. Brown, 26 N. J. L. 439; Sweetzer 
v. Higby, 63 Mich. 13, 29 N. W. Rep. 506.) The judgment 
is reversed and the cause remanded with direction to the 
district court to render a decree in favor of the plaintiff 
and carry the same into execution. 


REVERSED AND REMANDED. 
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MARIA W. ALDEN, APPELLEE, V. GEORGE W. FRANK IM- 
PROVEMENT COMPANY ET AL, APPELLANTS. 


Fitr—ep DECEMBER 8, 1898. No. 8503. 


1. Assignability of Contract. A contract imposing on a party having 
an interest in the profits of land purchased by another for specu- 
lation a duty to pay the taxes and make sales declared in the 
closing sentence “that the stipulations aforesaid are to bind the 
heirs, executors, administrators, and assigns of the respective 
parties.” Held, That the contract was assignable. 


2. Contract: CONSTRUCTION oF ASSIGNMENT. An assignment of the 
“right, title, and interest” of the party on whom such duty was 
imposed, construed in the light of surrounding circumstances and 
held to be an assignment of the benefits of the contract and not 
a repudiation of its burdens. 


APPEAL from the district court of Buffalo county. 
Heard below before SincLAIR, J. Reversed. 


E. 0. & H. V. Calkins, for appellants. 
Dryden & Main, contra, 


SULLIVAN, J. 


Maria W. Alden brought this action in the district 
court to quiet and confirm her title to certain real estate 
in Buffalo county, and to procure the cancellation of a 
written agreement entered into between herself and the 
defendant George W. Frank in relation to said property. 
A trial resulted in a general finding in favor of the plain- 
tiff and a decree in accordance with the prayer of the 
petition. The contract in question is as follows: 

“This agreement, made this 22d day of July, 1897, be- 
tween Maria W. Alden, whose post office is New York 
city, party of the first part, and George W. Frank, of 
Kearney, Nebraska, party of the second part, witnesseth: 
That the party of the first part, for the sum of three thou- 
sand and twenty-seven and 20-100 (3,027.20) dollars, hav- 
ing purchased at the instance of the party of the second 
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part, for the joint benefit of the parties to,this agree- 
ment, the following described real estate, situate in 
Buffalo county and state of Nebraska, to-wit: The north 
half (XN. 3) of the northwest quarter (NW. 4) of section 
four (4), township eight (8), range sixteen (16) west, con- 
taining seventy-five and 68-100 (75 68-100) acres accord- 
ing to the government survey. Now, therefore, it is both 
well understood and agreed by and between the respect- 
ive parties hereto that either party may at any time 
hereafter make sale of said real estate or any part 
thereof, subject to the approval of both parties, at the 
best price that can be obtained for the same, not less 
than the original cost and taxes paid thereon by the 
party of the first part, with interest on both cost and 
taxes at the rate of six per cent per annum; and the party 
of the second part is hereby authorized to sell and con- 
tract, in the name of the party of the first part, with any 
person or persons purchasing said real estate or any part 
thereof, upon such terms as to the mode and time of pay- 
ment as he may judge for the interest of the parties 
hereto and as may be reasonable, and the said party of 
the first part, upon receiving notice, shall immediately 
execute to the purchaser thereof a conveyance in compli- 
ance with said sale and contract. All sales to be made 
subject to approval of both parties. The proceeds of each 
sale are to be applied as follows: First, in the payment 
to the party of the first part of all sums of money ad- 
vanced for the purchase or real estate so sold, including 
all taxes paid thereon by the party of the first part,.and 
interest on both purchase-money and taxes at the rate 
of six per cent per annum until returned to the party of 
the first part. Second, the residue shall be divided 
equally between the parties to this agreement, share 
and share alike. It is further agreed that the party of 
the first part shall furnish the necessary money to pay 
the taxes assessed upon the aforesaid real estate, it being 
the duty of the party of the second part to pay the taxes 
and to do and perform all the things necessary in the 
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selling of s said real estate. It is further understood that 
the stipulations aforesaid are to bind the heirs, executors, 
adiministrators, and assigns of the respective parties.” 

On September 19, 1888, the defendant Frank made to 
his co-defendant, a corporation of which he was presi- 
dent, the following assignment, which was indorsed on 
the contract: ; 

“T hereby sell and assign to the George W. Fvank Im- 
provement Company all iny right, title, and interest in 
and to the within contract and the property therein 
described. Gro. W. PRANK.” 

The contract was acknowledged by IFrank, and both 
it and the assigument were recorded in the office of the 
register of deeds for Buffalo county. 

It was the theory of the plaintiff in the court below, 
and it is the contention of her counsel here, that Frank’s 
obligation was for personal services, and, therefore, not 
assignable; that the attempted assignment, though en- 
tirely ineffectual for the purpose intended, was a for- 
feiture of the contract and a release of the parties from 
the engagements which it evidenced. This view of the 
matter does not commend itself to our judgment. The 
parties had the right to make the contract assignable, 
and it seems to us that they have done so. We must 
ascertain their meaning by a fair interpretation of the 
language they have used. They have said that “the stipu- 
lations aforesaid are to bind the heirs, executors, ad- 
ministrators, and assigns of the respective parties.” We 
are not authorized to say that the phrase “respective 
parties” means only the plaintiff. It refers to both Alden 
and I'rank. If the contract does not truly express the 
agreement made the remedy is by reformation. The 
plaintiff’s theory as to what the parties intended may be 
entirely right, but we cannot make the contract fit her 
theory by a procrustean process of construction. 

There is another reason why the plaintiff cannot suc- 
ceed. The assignment of Frank’s “right, title, and inter- 
est” is not in terms an assignment of the contract. 
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Broadly construed, perhaps it is; narrowly interpreted, 
it is only a transfer of benefits and not of burdens. The 
parties, by theix conduct, have given it a construction 
which we are disposed to accept. Frank does not con- 
sider himself absolved from his obligation “to pay the 
taxes and perform all things necessary in the selling of 
said real estate.” That the plaintiff still considers him 
bound is shown by the fact that since the action was 
commenced she has called upon him to pay taxes on the 
land and has accepted services rendered by him under 
the contract. It was not alleged in the petition or proven 
on the trial that either frank or the improvement com- 
pany was in default of any duty due to the plaintiff. 
The assignment was not per se a repudiation of the obli- 
gations imposed by the contract. It furnished no suffi- 
cient ground for a cancellation of the agreement and a 
forfeiture of defendants’ rights under it. There seems 
to be no adequate reason for the intervention of a court 
of equity in this case. The judgment is reversed and the 
action dismissed. 
REVERSED AND DISMISSED. 


LINCOLN LAND COMPANY V. VILLAGE OF GRANT. 
FILED DECEMRBER 8, 1898. No, 8519. 
1. Municipal Corporations: ORDINANCES: TITLES. An ordinance 


adopted by a board of village trustees is valid only as to sub- 
jects clearly expressed in the title. 


-: Water CoMPANIES. A contract providing 
for the rental of five hydrants is not a subject of legislation ex- 
pressed in the following title: “An ordinance authorizing the 
Lincoln Land Company to construct and maintain a system of 
water-works, and use the streets, alleys, avenues, and public 
grounds for laying their mains and pipes in the town of Grant, 
in Perkins county, Nebraska.” 


3. 


Contracts. A contract for the rental of five hy- 
drants contained in an ordinance entitled as aforesaid is void. 
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Vorp Contracts: RETENTION OF BENEFITS: QUANTUM 
Merrtit. Where a municipal corporation receives and retains 
substantial benefits under a contract which it was authorized to 
make, but which was void because irregularly executed, it is 
liable in an action brought to recover the reasonable value of 
‘the benefits received. 


5. ‘ : -: RATIFICATION. In such an action it is 
unnecessary to establish a ratification of the contract. Gutta 
Percha & Rubber Mfg. Co. v. Village of Ogalatla, 40 Neb. 775, and 
Tullock v. Webster County, 46 Neb. 211, distinguished. 


Error from the district court of Perkins county. 
Tried below before Grimms, J. Reversed. 


W. S. Morlan and J. W. Deieese, for plaintif? in error. 
C. P. Logan and C. C. Flansburg, contra. 


SULLIVAN, J. 


The Lincoln Land Company sued the village of Grant 
in the district court of Perkins county to recover the sum 
of $900 alleged to be due as rental for fifteen hydrants. 
On demurrer to the petition judgment was rendered in 
favor of the defendant, and the plaintiff prosecutes error 
to this court. 

From the averments of the petition it appears that on 
April 13, 1889, the board of trustees of the defendant 
village adopted an ordinance authorizing the plaintiff 
to construct and maintain a system of water-works in 
said village, and to use the streets and alleys thereof for 
the term of tweuty-five years for the purpose of laying 
down the necessary mains and pipes. The ordinance 
further provided that the company should furnish the 
village the use of fifteen hydrants free of cost for the 
period of four and one-half years immediately following 
the completion of the system, and that for the twenty 
and one-half years next ensuing the village should pay 
to the company an annual rental of $60 each for not less 
than fifteen hydrants. The plant was constructed, and 
the period during which water was to be furnished free 
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expired April 1, 1894. During the following year the 
village used the fifteen hydrants, but has refused to pay 
therefor the rental fixed by the ordinance. On behalf of 
the defendant it is insisted that the provision of the ordi- 
nance in relation to the rental of hydrants is void, for 
the reason that there was no antecedent appropriation 
to cover the expenditure as required by section 86, article 
1, chapter 14, Compiled Statutes. Our attention is es- 
pecially directed to section 89 of the village charter, 
which is as follows: “No contract shall be hereafter 
made by the city council or board of trustees, or any 
committee or member thereof; and no expense shall be 
incurred by any of the officers or departments of the cor- 
poration, whether the object of the expenditure shall 
have been ordered by the city council or board of trustees 
or not, unless an appropriation shall have been previously 
made concerning such expense, except as herein other- 
wise expressly provided.” The section quoted, in con- 
nection with other kindred provisions of the act, evinces 
a clear legislative purpose to confine the current expendi- 
tures of municipalities of the class here in question to 
their current revenues, and to prevent the creation of 
long-time obligations which may prove burdensome in 
the future, although prudent and provident enough when 
viewed in the light of the present conditions. It would 
be difficult indeed to choose mere explicit and impera- 
tive language to express the idea that municipal authori- 
ties have no power, unless expressly granted, to create 
liabilities extending beyond the current year. The legis- 
lative poliey to leave future municipal revenues unin- 
cumbered being frequently declared and strongly ac- 
centuated, as will appear from an examination ‘of 
sections 86, 87, 88, and 89 of the charter (Compiled Stat- 
utes, ch. 14, art. 1), the power to make a valid contract 
imposing on the village a serious financial burden during 
a quarter of a century ought not to be derived as a mere 
probable inference from an ambiguous statute. But in 
the case of the City of North Platte v. North Platte Water- 
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Works Co., 56 Neb. 403, the existence of such power was 
assumed withont discussion. What was said on the sub- 
ject is here subjoined: “By subdivision 15, section 69, of 
the chapter just referred to [Compiled Statutes, ch. 14, 
art. 1], it is provided that cities of the class in which 
North Platte is embraced may enact ordinances, among 
other things: “fo make contracts with and authorize any 
person, company, or corporation to erect and maintain 
a system of water-works and water-supply, and to give 
such contractors the exclusive privilege, for a term not 
exceeding twenty-five (25) years, to lay down in the 
streets and alleys of said city water-mains and supply 
pipes, and to furnish water to such city or village and 
the residents thereof and under such regulations as to 
price, supply, rent of water-meters as the council or 
board of trustees may from time to time prescribe by 
ordinance for the protection of the city.’ The power to 
contract with individuals or corporations for a supply of 
water to be furnished for the use of the city for a term 
not exceeding twenty-five years implies the power to 
provide that payments shall be made as the right to 
receive them accrues, without an appropriation having 
been previously made with reference to the several pay- 
ments as they shall mature.” The writer concurred in 
the opinion from which the foregoing extract is taken, 
but is now convinced, as the result of a more critical ex- 
amination of the statute in question, that the conclusion 
reached was incorrect, and that a city or village is only 
authorized to give an individual, company, or corpora- 
tion an exclusive privilege for twenty-five years to lay 
down water-mains and supply pipes in the public streets 
and alleys; and, also, the exclusive-right for the same 
period to furnish water to the municipality and its in- 
habitants on such terms as may be fixed by ordinance 
from time to time. That the terms should be reasonable 
is, of course, implied. Immediately following the pro- 
vision of the statute contained in the foregoing excerpt 
it is declared that “the right to supervise and control 
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such corporation as above shall not be waived or set 
aside.” Considering subdivision 15 of section 69 in con- 
nection with sections 86, 87, 88, and 89, it seems to be 
entirely clear that municipal authorities are without 
power to make contracts concerning either the quantity 
of water to be furnished or the price to be paid which 
shall extend beyond the year in which such contracts are 
made. Ifa city or village may, by ordinance, determine, 
from year to year, the quantity of water it will take and 
the price it will pay, then the owner of the water-plant 
has at best but a barren and anomalous contract,—one 
that may be eviscerated but not annulled. It is needless, 
however, to pursue this subject further. My associates 
are satisfied with the decision in City of North Platte v. 
North Platte Water-Works Co., supra, and it must there- 
fore be accepted as a precedent for this case. 

‘It being settled that the village was authorized to 
make the contract in question, we proceed now to in- 
quire whether the power was exercised in a lawful man- 
ner. The ordinance on which the plaintiff relies was 
entitled “An ordinance authorizing the Lincoln Land 
Company to construct and maintain a system of water- 
works and use the streets, alleys, avenues, and public 
grounds for laying their mains and pipes, in the town of 
Grant, in Perkins county, Nebraska.” Section 79 of the 
charter declares that “ordinances shall contain no sub- 
ject which shall not be clearly expressed in its title.” 
Was the contract for fifteen hydrants at an annual rental 
of $900 clearly expressed in the title above quoted? We 
think it was neither clearly nor obscurely expressed. 
The title neither specifically nor by general terms gave 
notice that the ordinance contained a contract binding 
the city to anything in the future. The title declared 
that the purpose of the ordinance was to grant a fran- 
chise. It suggested nothing more. A contract for a 
supply of water was not a necessary incident or condi- 
tion of the grant. (State v. Afuyor, 32 Neb. 568-587.) The 
title was sharply restrictive and not at all calculated to 
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arouse aldermanic suspicion that there might be a con- 
tract concealed in the folds of the measure. The title 
was not an index to the contract, and the contract was 
void. (White v. City of Lincoln, 5 Neb. 505; Ives v. Norris, 
18 Neb. 252; Messenger v. State, 25 Neb. 674.) Still, it 
does not follow that the demurrer to the petition was 
rightly sustained. While the action was primarily one 
to recover upon an express agreement, the petition, after 
stating that the plaintiff furnished the defendant fifteen 
hydrants free of cost for four and one-half years and that 
it continued to furnish a like quantity of water after the 
expiration of said term and until this action was com- 
menced, proceeds as follows: “The service of each fire 
hydrant, as hereinbefore set forth, was and is reasonably 
worth and of the value of the sum of $60 per year, and 
the services of the said fifteen fire hydrants were at all 
the times aforesaid and is of the reasonable value of 
$900 per annum. This plaintiff has complied with all 
the terms and conditions of said ordinance on its part 
to be performed, and in pursuance of the terms and con- 
ditions of said ordinance has furnished to the said de- 
fendant water to the amount and value of $900, which 
amount defendant agreed to pay the plaintiff.” It thus 
appears from the averments of the petition, admitted 
by the demurrer, that the plaintiff has furnished to the 
defendant water of the value of $900 which the defend- 
ant has received and appropriated to its use. This fact 
may not constitute a ratification of the contract con- 
tained in the ordinance. It may be that a ratification, 
except by ordinance, is not permissible. Such would be 
the rule if the case falls within the principle laid down 
in Gutta Percha & Rubber Mfg. Co. v. Village of Ogalalla, 40 
Neb. 775, and approved in J'ullock v. Webster County, 46 
Neb. 211. But the question now before us for decision is 
not whether the petition states a canse of action on con- 
tract, but whether the facts pleaded entitle the plaintiff 
to any relief whatever. 

The case of Clark « Saline County, 9 Neb. 516, was an 
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action to recover from the county the value of certain 
land conveyed by it to Clark in part payment for services 
and materials furnished by him in the construction of a 
public bridge. The title to the land had failed, and a re- 
covery was permitted on the ground that the county 
should pay the fair value of what it had received. The 
following extract from Pimental v. City of San Francisco, 
21 Cal. 352, was quoted with approval: “The city is not 
exempted from the common obligation to do justice,” 
which binds individuals. Such ehieation rests upon all 
persons, whether natural or artificial. If the city obtain 
the money of another by mistake, or without authority 
of law, it is her duty to refund it, from this general obli- 
gation. If she obtain other property, which does not be- 
long to her, it is her duty to restore it, or, if used, to 
render an equivalent therefor, from the like obligation. 
The legal liability springs from tle moral duty to make 
restitution; and we do not appreciate the morality which 
denies in such cases any rights to the individual whose 
money or other property has been thus appropriated. 
The law countenances no such wretched ethics. Its com- 
mand always is to do justice.” 

Ward v. Town of Forest Grove, 20 Ore. 355, 25 Pac. Rep. 
1020, was an action by a physician to recover for services 
rendered in caring for persons afflicted with small-pox. 
The services were rendered under thé authority of a reso- 
lution. The power to employ a physician in such cases 
could be lawfully exercised only by ordinance, but a re- 
covery was permitted, the court saying: “The corpora- 
tion had the power to make the contract with plaintiff, 
upon which this suit is brought, and attempted to exer- 
cise such power by a formal resolution of its board of 
trustees. The resolution was, perhaps, an irregular ex- 
ercise of the power, but it accomplished the purpose in- 
tended, and, having received the benefit of the plaintiff's 
services, the defendant should be compelled to pay him 
the reasonable value thereof.” 

In Pittsburg, C. & S. L. R. Co. v. Keokuk & Hamilton 


\ 
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Bridge Co., 181 U. 8. 371-389, Mr. Justice Gray delivering 
judgment uses the following pertinent language: “A con- 
tract made by a corporation, which is unlawful and void 
because beyond the scope of its corporate powers, does 
not, by being carried into execution, become lawful and 
valid, but the proper remedy of the party aggrieved is 
by disaffirming the contract, and suing to recover, as on 
a quarsum meruit, the value of what the defendant has 
actually received the benefit of.” 

In the case of Paul v. City of Kenosha, 22 Wis. 266, 
where the plaintiff had purchased certain bonds of the 
city which were void for want of power to issue them, 
it was held that he was entitled to recover the amount 
paid, The court said: “he city has had that amount of 
money and legal scrip for its city bonds, which turn out 
to be of no value whatever. It seems to fall under the 
general rule of law, that where a party sells an obliga- 
tion which turns out to be valueless and not of such a 
character as he represents it to be, he is liable to the 
vendee as upon a failure of consideration. The city 
bonds, it appears, were void when the agents of the city 
sold them to the plaintiff. Is it just and equitable that 
the city retain the money which it has received for its 
worthless bonds?” 

The foregoing authorities sufficiently establish the 
vight of the plaintiff to recover in this case the value 
of the use of the fifteen fire hydrants. Other decisions to 
the same effect are: Chapman v. County of Douglas, 107 
U.S. 348; Marsh vr. Fulton County, 10 Wall. [U. 8.] 676; 
Brown v. City of Atchison, 89 Kan. 37, 17 Pac. Rep. 465; 
Liringston v. School District, 76 N. W. Rep. [S. Dak.] 301; 
City of Parkersburg v. Brown, 106 U. 8. 487; Argenti v. 
City of Sau Francisco, 16 Cal. 256. 

It is contended that the conclusion at which we have 
arrived is contrary to the decision in Tulloch v. Webster 
County, supra. The question there considered was 
whether ratification of a void contract resulted from an 
acceptance and retention of benefits by the county. It 
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was held that as there was no power to make the contract 
there could be no authority to ratify it. That is certainly 
sound doctrine. In this case the power to contract ex- 
isted, but was not exercised in the manner prescribed by 
the statute. But we do not in this case decide that there 
was a ratification. The writer thinks there was not, but 
ihe question is left open because counsel bave not dis- 
cussed it. The principle upon which this decision rests 
was not at all considered in the Webster County Case. The 
judgment is reversed and the cause remanded for further 
proceedings. 
REVERSED AND REMANDED. 


H. A. MERRILL, APPELLANT, V. JAMES SHIELDS ET AL., 
APPELLEES. 


FIrED DECEMBER 8, 1898. No, 8511. 


1. Municipal Corporations: SpEcrAL TAxrs: Boarp oF EQUALIZAT.ON, 
The city council of a city of the metropolitan class has no juris- 
diction to sit as a board of equalization for the purpose of levy- 
ing special taxes to cover the expenditures incident to the open- 
ing of a street, until the report of the freeholders appointed to 
assess damages has been made and confirmed. 


2. ——: Lien: BurpEN oF Proor. The burden of proof is 

: on the person asserting a lien under a proceeding levying a spe- 
cial tax, to show a compliance, by the taxing authorities, with all 
essentia] statutory requirements. 

3. EVIDENCE: RECITALS IN ORDINANCE. The 


recitals in an ordinance declaring a new street open to public 
travel are not competent evidence in favor of a tax-lien claimant 


to establish the jurisdiction of the city council to levy a special 
tax. 


AppuaAL from the district court of Douglas county. 
Heard below before AmBrosnr, J. Affirmed. 


Henry W. Pennock, for appellant. 


William D. Beckett, Read & Beckett, George W. Shields, 
and J. W. Woodrough, contra. 
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SULLIVAN, J. 


This action was brought in the district court to fore- 
close a tax-sale certificate on lot 10 of Godfrey’s Addition 
to the city of Omaha. The only question presented for 
decision here is the validity of a special assessment made 
against the property to defray the expenses of opening 
Twenty-second strect from the south line of IE. V. Smith's 
Addition to the south line of tax lot 386. The tax is as- 
sailed on various grounds, only one of which we find it 
necessary to consider. By the’ terms of the statute under 
which the condemnation proceedings were conducted the 
necessity for appropriating private property for the use 
of the public as a street was required to be declaved by 
ordinance. The mayor, with the approval of the council, 
was then authorized to appoint three disinterested free- 
holders of the city to assess the damages to the owners 
of the property appropriated. It was the duty of the 
appraisers so appointed, after taking the prescribed oath, 
to make their assessment and report the same to the 
mayor and council for their action thereon. Upon con- 
firmation of the report, and after having considered the 
matter while sitting as a board of equalization, the coun- 
cil was authorized to levy a special tax against abutting 
and adjacent real estate peculiarly benefited by the 
opening of the new thoroughfare. Until the appraisers’ 
report had been made and confirmed, it is quite evident 
the council was without jurisdiction to levy a tax. The 
filing of the report and its due ratification were made, by 
the statute, conditions precedent to the equalization and 
levy. The burden of proving the existence of these con- 
ditions was on the plaintiff, who was asserting the valid- 
itv of the tax. The law does not imply authority to make 
the levy from the fact that the levy was made. Discuss- 
ing this question Judge Cooley says: “It is indeed a pre- 
sumption of law that official duty is performed; and this 
presumption stands for evidence in many cases; but the 
law never assumes the existence of jurisdictional facts; 
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and throughout the tax proceedings the general rule is 
that the taking of any one important step is a jurisdic- 
tional prerequisite to the next; and it cannot therefore 
be assumed, because one is shown to have been taken, 
that the officer performed his duty in taking that which 
preceded it.” (Cooley, Taxation [1st ed.] p. 329.) The 
same thought is expressed by Post, J., in the case of 
Smith v. City of Omaha, 49 Neb. 883, in the following lan- 
guage: “It is a recognized rule of construction, especially 
applicable to actions of this character, that those things 
which the law regards as the substance of the proceeding 
cannot by the courts be treated as immaterial, that the 
record must show affirmatively a compliance with all the 
conditions essential to a valid exercise of the taxing 
power, and that their omission will not be supplied by 
presumptions.” (Mquitable Trust Co. v. O’Brien, 55 Neb. 
735; Leavitt v. Bell, 55 Neb. 57.) 

The correctness of the principle announced in the fore- 
going citations is not seriously questioned by counsel 
for the plaintiff, but he insists that the proof is sufficient 
to show the existence of the facts upon which the juris- 
diction of the council depended. The evidence re- 
lied upon to establish the making and confirma- 
tion of the appraisers’ report consists of the fol- 
lowing recitals contained in the ordinance declaring 
Twenty-second street open to public travel from the 
south line of E. V. Smith’s Addition to the south line of 
Paul street extended: “Whereas, three disinterested free- 
holders have been appointed by the mayor and council 
to appraise the value of the property to be appropriated; 
and whereas, said appraisers, after duly qualifying ac- 
cording to law and examining the property to be taken, 
have made their report and the city council has approved 
the same,” etc. Manifestly this ordinance is not the pri- 
mary evidence of the action of the council on the apprais- 
ers’ report. The recital in retation to the matter is a mere 
declaration of what the council did on a former occasion. 
It was not inserted in the ordinance in obedience to any 
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law requiring it to be done. Indeed, the ordinance itself 
was not an essential step in either the proceeding to es- 
tablish the street or to levy the tax. It was nothing more 
than a formal announcement to the public that the street 
was open and that the city asserted dominion over it. It 
was appropriate evidence of such announcement and as- 
sertion, but not of the fact that the property described 
had been duly condemned. It-seems to us entirely clear 
that the best and only competent evidence of the coun- 
cil’s action on the appraisement of the freeholders was 
the record of the vote on the motion or resolution pro- 
posing its confirmation. The city authorities might, of 
course, with propriety declare to the public that the 
street was open to travel, and there is no reason why the 
declaration should not be made in the form of an ordi- 
nance; but they could not, by recitals in the preamble, 
create evidence in support of the condemnation proceed- 
ing. The rule that the recital of jurisdictional facts in 
the record of the proceedings of an inferior tribunal is 
prima facie evidence of the existence of such facts, has no 
application here, for the reason that the council was 
neither called upon to pass the ordinance ‘nor to then 
make any inquiry and determination in regard to the 
action it had previously taken on the appraisers’ report. 
The ordinance declaring Twenty-second street open from 
the south line of Panl street extended to the south line 
of tax lot 36 does not recite any of the steps taken to con- 
demn the property therein described; and while the de- 
fendants’ lot has been taxed to defray the expense of 
opening this part of the street, there is not in the record 
the slightest evidence of any character that the council 
ever confirmed the frecholders’ assessment of damages, 
or even that such an assessment was ever made, ‘The 
right to tax defendants’ property for opening this part 
of the street is not defended; and, conceding appellants’ 
claim as to the evidential effect of the recitals above con- 
sidered, the fact would still remain that some indefinite 
portion of the tax in controversy was levied for an un- 
10 
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authorized purpose and that the special benefits were 
estimated on a false basis. The validity of the tax in 
question was not established on the trial; the district 
court correctly adjudged it to be void. The judgment is 


AFFIRMED. 


WILLIAM A. POLLOCK ET AL. V. DAVID W. WHIPPLE. 
FILED DECEMBER 8, 1898. No, 8516. 


Action on Injunction Bond: Damaces. In an action on an injunction 
bond conditioned that the obligors should pay to the obligee all 
damages which the obligee might sustain by reason of the in- 
junction if it should be finally decided that the injunction ought 
not to have been granted, held erroneous to submit to the jury 
evidence of the expenses attendant upon an unsuccessful at- 
tempt, on motion, to dissolve the injunction. 


Error from the district court of Cedar county. Tried 
below before Norris, J. Reversed. 


Miller & Ready and Barnes & Tyler, for plaintiffs in 
error. 


John Bridenbaugh, contra. 


Ryan, C. 


This was an action in the district court of Cedar county 
for the recovery of damages on an injunction bond. The 
differences between the chief litigants in this case seem 
to have appeared in an action of forcible entry and de- 
tainer, in which there was a judgment in favor of Whip- 
ple, the plaintiff. The defendant Pollock thereupon, on 
June 8, 1889, tendered an appeal bond in the penal sum 
of $50, which was approved by the justice of the peace 
who had rendered the judgment sought to be appealed 
from. On the day following the approval of this bond 
there was by said justice of the peace indorsed on the 
bond this language: 
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“This approval is hereby canceled and notice given de- 
fendant this 9th day of June, 1889. 
; “W. J. De GARMO, 
“Justice of the Peace. 
“After examination of the responsibility of the sure- 
ties in this bond, I find that they are not good; therefore 
insufficient. I hereby refuse to approve said sureties 
and the amount fixed in said. bond; and it is considered 
by me that $500 would be a reasonable amount on appeal 
of this cause, with two good responsible sureties. Dated 
this 9th day of June, 1889. W. J. DE Garno, 
: “Justice of the Peace.” 


The appellant in the forcible entry and detainer case, 
on the theory that these last two indorsements of the 
justice of the peace in no way impaired Pollock’s rights 
upon an appeal perfected, obtained an injunction in an 
action brought in the said district court, whereby the 
appellee in the forcible entry and detainer suit was pre- 
vented from interfering with the rights which appellant 
claimed existed in his favor by virtue of his appeal bond 
having been duly approved. We are not informed by 
the record in this case what were the conditions of, or 
who were sureties on, the original injunction bond. 
Soon after the injunction action was brought, as we 
learn from the averments of the petition herein, the de- 
fendant in the injunction suit moved to dissolve said in- 
junction, and in case the same was not dissolved moved 
the court for further, better, and additional security; 
and this motion was not sustained as to dissolving said 
injunction, but was sustained as to requiring the 
plaintiff in the injunction suit to furnish additional se- 
curity. A bond was furnished in compliance with the 
order of the court thus described in the petition herein, 
and it is upon this bond that this action was begun. It 
is insisted by the plaintiff in error in this case that the 
injunction was continued in force only so long as was 
necessary to protect the rights of Pollock as an appellant 
in the forcible entry and detainer case and that, when 
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that case was decided, the injunction suit was, with the 
assent of all parties, dismissed. If there had been shown - 
a voluntary dismissal without objection, our task would 
be much simpler than we find it in view of the following 
journal entry in the injunction case: “In the district 
court of Cedar county, Nebraska. William A. Pollock v. 
David W. Whipple and Samuel Gust. On this 15th day 
of March, 1892; this cause came on to be heard upon re- 
newal of the motion of the defendants to vacate and set 
aside the injunction heretofore granted in this case, and 
was submitted to the court upon the petition and affi- 
davits of the parties, upon consideration whereof it is 
ordered that said motion be sustained and said injunc- 
tion is hereby vacated and set aside and said action is 
hereby dismissed at the costs of the plaintiff.” There is 
in the record no disclosure of the grounds upon which 
‘was founded this motion to vacate and modify the in- 
junction. It may therefore have been for reasons which 
were sufficient, and we are not required to presume the 
contrary in an entirely independent action; neither 
would it be proper under such circumstances to assume 
that the dismissal of the action itself was without justi- 
fication. The petition for an injunction was not to be 
found on the trial, and secondary evidence of its con- 
tents was therefore submitted. I*rom this evidence we 
learn that the injunction action was brought to preserve 
the rights of Pollock as an appellant in the forcible entry 
and detainer suit. But this does not assist Pollock in 
this case, for if we are to infer anything from the mere 
fact of the dismissal of his action by the court, that in- 
ference would probably, of necessity, be that he had 
failed in making proof of the allegations of his petition. 
Under these circumstances it is very clear that there is 
not presented the simple question of the rights of Pol- 
lock, as an appellant, to protection by injunction against 
an attempt of the justice of the peace to reconsider his 
approval of the appeal bond given by Pollock. It seen: 
that in the injunction action there was a receiver, under 
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whose supervision the crop growing on the premises was 
harvested; that Whipple paid the expenses of this har- 
vesting, and in this action introduced evidence of the 
amount so paid by him. After this evidence had been 
introduced without objection there was a motion on be- 
half of Pollock to strike it from the record. This was 
sustained in so far as such evidence referred to the prices 
paid for work, and, as we understand it, this rnling, in 
so far as Pollock is concerned, must be considered as 
though the evidence stricken out had never been intro- 
duced. A party, after evidence has been introduced 
without objection, cannot obtain an order by which such 
‘evidence is stricken from the record, and then, for the 
purpose of disclosing error on the face of the record, in- 
sist that such evidence was erroneously admitted in the 
first instance. Whether or not this evidence was proper 
in support of Whipple’s action for damages is not pre- 
sented by the record, and for this very sufficient reason 
that question is not considered. 

The injunction’ bond upon which this action was 
brought was conditioned that the plaintiff Pollock would 
pay all damages which the defendant Whipple might 
sustain by reason of the injunction, if it should finally 
be decided that the injunction ought not to have been 
granted. The motion to dissolve the injunction, or, in 
the alternative, for better and additional security, it 
seems from the averments of the petition, was filed July 
18, 1889, and a dissolution of the injunction was denied 
August 8, 1889. There was, however, an order requiring 
additional and better security on the bond, and this part 
of the order was complied with by the filing of the bond 
sued on. On the trial there was, over proper objections, 
introduced evidence of the attorney’s fees and other ocut- 
lays in presenting this motion at Ponca. Plaintiff in 
error requested the court to instruct the jury as follows: 
“You are instructed in making your verdict in this cause 
to disregard the evidence as to money paid for attorney’s 
fees and expenses at Ponca in attempting to obtain a dis- 
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solution of the injunction in question in this suit. The 
plaintiff, having failed to procure a dissolution of 
the injunction, is not entitled to recover for his ex- 
penses in making such attempt.” This instruction 
was refused, to which ruling there was a proper excep- 
tion. It may be possible that this motion was the one 
of which there was a renewal on March 15, 1892, but this 
was nearly three years after the unsuccessful presenta- 
tion of the motion with respect to which the expenses 
were incurred. Not only was this true, but the sureties 
on the bond sued upon became such after, and in com- 
pliance with, the order made contemporaneously with 
that refusing to dissolve the injunction. The instruction 
should have been given, and for the error in refusing it 
the judgment of the district court is reversed. 


REVERSED AND REMANDED, 


MATHIAS WEICH ET AL. V. JAMES MILLIKEN. 
FILED DECEMBER 8, 1898. No. 8438. 


Replevin: APPEAL rrRoM COUNTY CoURT: PLEADINGS IN DISTRICT 
Court: AMENDMENTS. Where a party, having a special owner- 
ship of, or interest in, personal property, replevied it in a 
county court upon allegations of a right of present possession 
based upon alleged general ownership, and the proofs upon the 
trial in that court, without objection to relevancy, disclosed the 
nature of plaintiff’s real interest, held erroneous in the district 
court, after appeal, to refuse to permit the filing of an amended 
petition showing the true nature of the ownership or special 
interest of plaintiff. Following Swain v. Savage, 55 Neb. 687. 


ERROR from the district court of Dodge county. Tried 
below before MARSHALL, J. Reversed. 


C. Hollenbeck and #. PF. Gray, for plaintiffs in error, 


J. H, Frick and George I, Logmis, contra, 
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Ryan, C. 


In their affidavit and bill of particulars in the county 
court of Dodge county plaintiffs alleged that they were 
the owners of certain property and entitled to the im- 
mediate possession thereof. There were also averments 
that the property was not taken in execution, etc., as 
required by statute; but, as no question arises on these, 
they need not be further set out or described. There was 
a judgment for the defendant, and plaintiffs appealed to 
the district court, wherein they filed a petition contain- 
ing the same averments as had been made in the county 
court. To this petition there was filed an answer in de- 
nial. When the time arrived for the trial of this case in 
the district court, but before a jury had been called, im- 
paneled, or sworn, plaintiffs filed and presented a mo- 
tion asking leave to amend their petition by changing 
the allegation of general ownership to an allegation of 
special ownership and interest in the property replevied, 
and in the amended petition tendered with the said mo- 
tion it was alleged that the special ownership and inter- 
est of plaintiffs in said property was that on or about 
August 15, 1889, John H. Godel was appointed guardian 
of certain minors, and plaintiffs became sureties on his 
bond, and that the said Godel, to indemnify plaintiffs 
as his said sureties, executed and delivered to plaintiffs 
an absolute bill of sale of the property in controversy; 
that said property was wrongfully detained by James 
Milliken and was not taken on execution or upon any 
order or judgment against plaintiffs, etc. There was at 
the close of the amended petition tendered by the motion 
a prayer for the possession of the property in controversy 
and for damages for the wrongful detention thereof. 
The motion was overruled, to which ruling plaintiffs 
excepted. On the trial the district court, consistently 
with its view of the law as evidenced by its denial of the 
right of amendment, instructed the jury to find for the 
defendant, and this was accordingly done. Tor the re- 


88 NEBRASKA REPORTS. [ Vou. 57 


Weich v. Milliken, 


versal of the judgment rendered wpon the verdict ad- 
verse to them plaintiffs have prosecuted these error pro- 
ceedings. 

In the county court the action was instituted as one 
for the possession of certain personal property. By his 
affidavit one of the attorneys for plaintiffs made an un- 
contradicted showing in the district court that proof of 
the facts entitling plaintiffs to a.special interest in the 
replevied property had been made in the county without 
objection to its relevancy. It must therefore be ac- 
cepted as true that not only was the issue one as to the 
right of possession alone, but that in the county court 
the defendant was fully advised of the nature of the 
special ownership or interest upon which plaintiffs based 
their right of possession. The question litigated in the 
county court was, therefore, the right of possession, and 
in the district court the motion was for leave to show 
this right, predicated upon an ownership or interest 
more restricted than had been pleaded in the county 
court, though its nature had been disclosed, without ob- 
jection, by the proofs. 

The case of Swain v. Savage, 55 Neb. 68ST was com- 
menced in the county court of Gage county. The ap- 
praisal disclosed such value of the property replevied 
that the issues were triable during a regular term of 
said court. A judgment having been rendered, an appeal 
was taken to the district court, wherein a petition and 
affidavit were filed, followed by an answer and a reply. 
After the filing of an amended petition, affidavit, an- 
swer, and reply, the defendant filed a motion to quash 
the writ of replevin which had been issued by the county 
judge, and to be allowed to prove the value of the 
property taken under said writ and for judgment 
for such value and costs. The ground of the motion was 
that the county judge had no jurisdiction to issue the 
writ, because no sufficient affidavit or petition had been 
filed prior to the issue of the writ, This motion was sus: 
tained by the district court, The defect.in the affidavit 
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and petition in the county court, thus challenged, were 
averments in general terms by plaintiff of his special 
ownership of the subject-matter of the action, and that 
the right of ownership was by virtue of the ownership 
of a chattel mortgage therein described and that plain- 
tiff was entitled to the immediate possession of said 
property. In the opinion filed as above stated the in- 
sufficiency of the petition in its statements of facts with 
relation to plaintiff’s special ownership to meet the re- 
quirements of section 182, Code of Civil Procedure, was 
not questioned, but it was held that the amendment of the 
petition and affidavit in the district court had met the 
objections urged to the original petition and answer; 
that such amendment was proper in the district court 
and cured the defects complained of, and that, therefore, 
there was error in sustaining the motion of the defend- 
ant, and the judgment of the district court was therefore 
reversed. The case just sununarized is decisive of the 
one now under consideration, and accordingly, herein, 
the judgment of the district court is reversed. 


REVERSED AND REMANDED. 


Hiram ©, LYDIcK ET AL. V. JOHN F. GILL EF AL. 
Firep DECEMBER §, 1898. No. 8430. 
Review: CONFLICTING EVIDENCE. Questions of fact determined upon 
fairly conflicting evidence by a jury will not be re-examined in 


error proceedings in the supreme court. 


Error from the district court of Burt county. Tried 
below before POWELL, J. Affirmed. 


H. FE. Carter, for plaintiffs in error. 


Jesse T. Davis, 8S. H, Cochran, and F. 8S. Hawell, contra, 
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Ryay, C. 

This was an action of ejectment brought by plaintiffs 
in error in the district court of Burt county. Originally, 
John F. Gill was the defendant. During the pendency 
of the action, however, David Deaver, who had mean- 
time purchased the interest of Gill, was, by stipulation, 
substituted as defendant. There are combated in ar- 
gument the rights of Deaver as a purchaser in good faith, 
but it is unnecessary to consider this question, for the 
district court, in its instructions, followed the theory 
for which plaintiffs are now contending. The subject- 
matter of the controversy was a strip of land formed by 
accretion along the Missouri river adjacent to lots 1, 2, 
8, and 5 in section 18, township 21 north, range 11 east, 
6th principal meridian. In effect the court instructed 
the jury that plaintiffs were the owners of this accretion 
and entitled to the possession thereof, unless the acts of 
estoppel pleaded by defendant had been established by a 
preponderance of the evidence, and in this connection the 
elements of an estoppel were fully stated. In general 
terms, the facts upon which defendant relied as suffi- 
cient to show an estoppel were that the property was 
claimed by John F. Gill, between whom and plaintiffs 
there existed a controversy as to who had the better 
right; that defendant entered into negotiations with Gill 
for the purchase of his interest, and that this fact was 
known to plaintiffs; that plaintiffs encouraged him to 
buy the interest of Gill, and one of plaintiffs, to enable 
the defendant to make a payment on such purchase, 
became his surety at the bank to the amount of $1,500, 
of which amount, with the knowledge and acquiescence 
of said plaintiff, $1,000 was paid to Gill in consideration 
of his conveyance of his interest to defendant; that de- 
fendant, after his purchase, made valuable and lasting 
improvements on the property, with the knowledge and 
assent of plaintiffs, and that he would not have pur- 
chased or improved said property if he had not by plain- 
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tiffs been encouraged so to do. If the evidence sustained 
the contention of defendant, his defense of an estoppel 
was established under the rule Jaid down in Gillespie v. 
Sawyer, 15 Neb. 536. Plaintiffs met the question of es- 
toppel by a denial of the facts alleged by defendant, and 
there was evidence which would justify a jury in finding 
for either party. Under such circumstances the verdict 
of a jury will not be disturbed upon error proceedings in 
this court. 

It is insisted, however, that there was error in the ad- 
mission of evidence with respect to cevtain matters; for 
instance, some of the acquiescence upon which defendant 
relied in his acquisition of title was the sole act or utter- 
ance of Hiram ©. Lydick, one of plaintiffs, the other 
plaintiff, Jonathan Lydick, being absent. There was 
testimony, however, to the effect that Jonathan Lydick 
had previously said to defendant that Hiram was 
acting for him, and that whatever arrangement defend- 
ant would make with Hiram would be satisfactory to 
Jonathan. Moreover, there was testimony to the effect 
that Jonathan actually knew that defendant was en- 
gaged in making improvements upon the property and 
made no objection to his adverse rights thereby asserted. 
The estoppel pleaded, in its nature, depended largely 
upon the existence of facts logically to be inferred from 
the conduct and language of plaintiffs, and it was there- 
fore unavoidable that much of the testimony should be 
indirect in its nature; for instance, there was testimony 
that it was at different times stated by Jonathan that 
Hiram was the sole manager of all the property in which 
both were interested. It would be unprofitable to de- 
scribe these matters of complaint in detail, and it must 
suffice to say that while the circumstances sought to be 
established did not directly bear upon the superior right 
’ of either claimant to the land in controversy, there was 
none which did not, indirectly, tend to throw light upon 
the issues to be determined by the jury. The questions 
to be determined were for the most part questions of 
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fact, and these were submitted to the jury under instruc- 
tions as to which counsel have failed to point out any 
objection. The judgment of the district court is 


AFFIRMED, 
IrnvINE, C., not sitting. 


HERMAN BAACKE ET AL. V. ANTON DREDLA, 
ADMINISTRATOR. 


FiteD DECEMBER 8, 1898. No. 8495. 


1. Administration of Estates: APPEAL krom Cotnry Court: Jurispic- 
v1IoN or Districr Court. An appeal from an allowance of a 
claim against an estate in the county court later than the time 
fixed by statute after such allowance confers mo jurisdiction 
on the district court to reconsider such allowance. 


-. An error proceeding from a county court 
to a district court vests the latter with no jurisdiction to in- 
quire whether there was error in the county court, in the ab- 
sence of a petition in error. 


ERRoR from the district court of Lancaster county. 
Tried below before HoumnEs, J. Reversed. 


Boehmer & Rummons, for plaintiffs in error. 
I’. I. Foss and W. R. Matson, contra. 


RyAvy, C. 


In the county court of Lancaster county Herman 
Baacke filed his claim against the estate of Carl Baacke 
on April 14, 1894, and it was allowed in full June 29, 
1894. The claim of Elizabeth Klepper and others 
against the said estate was filed and allowed contem- 
poraneously with that just described. On October 17, 
1894, the administrator of said estate filed his motion 
in said court for the vacation of the allowance of the 
aforesaid claims, on the alleged grounds that said ad- 
ministrator had no notice or knowledge of the filing or 
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allowance of said claims until within a short time before 
filing said motion and had supposed the hearing would 
be on September 29, 1894, as he had been informed by 
the county judge. This motion in reference to each claim 
was denied on December 10, 1894. A transcript showing 
the above proceedings was filed January 5, 1895, in the 
district court of said county. On March 11, 1895, the 
claimants filed a motion to dismiss the appeal of the 
administrator, among other grounds, fov the reason that 
the appeal had not been taken in due time and because 
no petition in error had been filed. This motion was 
overruled and the claimants duly excepted. There were 
further proceedings which finally resulted in the reversal 
of the order denying the motion of the administrator, 
and the reversal of the judgment of allowance of said 
claims in the county court and the correctness of this 
action of the district court is assailed by a petition in 
error of the claimants, 

It is provided by section 233, chapter 23, and section 
43, chapter 20, Compiled Statutes, that an appeal from 
the allowance or disallowance of a claim shall be taken 
within a fixed time from the date of the order of allow- 
ance or disallowance. Clearly the administrator was too 
late to secure a review in the district court by appeal. 

It is provided by section 580, Code of Civil Procedure, 
that a judgment rendered or final order made by a pro- 
bate court may be reversed, vacated, or modified by the 
district court. The proceedings to obtain such reversal, 
vacation, or modification, it is provided by section 584, 
Code of Civil Procedure, shall be by petition in error. In 
this case there was not filed in the district court a peti- 
tion in error; hence the district court was without juris- 
diction to treat the case as properly presenting for re- 
view the question whether or not the county court had 
improperly denied the motion to set aside the allowance 
of the claims called in question by the administrator. 
The judgment of the district court was therefore errone- 
ous in any view which can be taken of the nature of 
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the proceedings by which a review was sought in that 
court, and its judgment is reversed. 


REVERSED AND REMANDED. 


NATIONAL MuruAL BuIlDING & LOAN ASSOCIATION OF 
NEW YORK V. JASON O. IKEENEY BT AL. 


FILED DECEMBER 8, 1898. No. 8522. 


1. Foreign Building and Loan Associations: INTEREST: STATUTES, 
In an action of foreclosure by a foreign building and loan 
association the rate of interest which it may contract for, and 
which it may collect, is not regulated by chapter 14, Session 
Laws 1891, for that chapter, by its terms, is solely applicable 
to domestic building and loan associations. 


In an action of foreclosure brought by a building 
and loan association incorporated under the laws of a state 
other than Nebraska, the rights of plaintiffs with respect to 
interest are governed by chapter 44, Compiled Statutes; and if, 
for the use of the money sought to be collected, the proofs, 
upon proper issues, show that more than ten per cent interest 
per annum has been contracted for or received under any pre- 
tense whatever, the penalties prescribed by said chapter 44 for 
contracting for or receiving usury should be enforced. 


Appa by both parties from the district court of Har- 
lan county. Heard below before Beaty, J. Reversed. 


C. M. AMlitler, for plaintiff. 
John Everson, contra. 


RYAN, C. 

In the district court of Harlan county plaintiff filed 
its petition for the foreclosure of a certain mortgage 
made to it by Jason O. Keeney and his wife, Mary E. 
Keeney. The bond secured by the mortgage referred to 
was made by Jason O. Keeney to plaintiff on June 18, 
1890. The conditions of this bond were that it should be 
void if Jason O. Keeney paid, or caused to be paid, to 
plaintiff the sum of $500, with interest at the rate of six 
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per cent per annum, together with a monthly premium of 
$2.50 for eight years, or until the maturity of five shares 
of plaintiff held by Keeney if they matured within said 
eight years, and in addition thereto, $3 for monthly dues 
on said shares, and, also, all fines which plaintiff might 
meantime impose upon said Keeney for default in his 
payment of interest, premium, or dues. There was by 
the terms of the bond allowed a certain time within 
which payment of interest, premium, or dues might be 
made after the maturity of each, and upon failure within 
such fixed time to make the payment contemplated 
plaintiff was entitled to foreclose its said mortgage. It 
was alleged in the petition that plaintiff had been com- 
pelled to pay taxes on the mortgaged premises and that 
defendants had failed to make payments of interest, etc., 
and had failed to reimburse plaintiff the amount it had 
paid in discharge of tax liens. There were answers, in 
one of which the right of plaintiéf to do business in this 
state was called in question, but as the loan in this case 
was made before the statute was enacted which per- 
mitted corporations of the class to which plaintiff be- 
longs to do business only upon obtaining certain per- 
mission, we shall not enter upon a discussion of that 
question. In another answer was a plea of usury, the 
nature of which shall be hereinafter described. There 
‘was a decree for less than plaintiff’s demand, but in ex- 
cess of what defendants concede was correct, and both 
parties have appealed. 

George R. Sutherland, secretary of plaintiff, testified 
that plaintiff was, during the transactions under consid- 
eration, and still continues to be, a corporation created 
under the laws of the state of New York; that Jason O. 
Keeney became the holder of stock of that corporation 
upon his written application of date February 7, 1890, 
which application was approved by the executive com- 
mittee of plaintiff May 15, 1890; that on June 18, 1890, 
plaintiff made a loan to Jason O. Keeney of $500, which 
amount was paid to him in checks of said plaintiff, This 
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witness, after describing the manner in which business 
“was ordinarily transacted between plaintiff and parties 
who borrowed money of it, stated that Keeney paid dues 
on his certificate at the rate of $3 per month from anid 
including February, 1890, to and including April, 1894, 
amounting to $153; that the interest had been paid from 
June 18, 1890 to May 1, 1894, amounting to $112.75; and 
also that Keeney had paid, or caused to be paid, $2.50 per 
month from June 18, 1890 to April 1, 1894, amounting to 
$113.50. In all there was paid, as he testified, $375.25. 
This witness also testified that because of defaults of 
Keeney in making other payments his stock, which had 
been pledged as collateral security, had been declared 
forfeited, and thereby that in accordance with the terms 
on which he had pledged his stock Keeney was entitled 
to, and had been credited, its so-called withdrawal value 
of $70.75, interest and premium, and $82.95 applied on 
the principal. Neithergthis witness, nor any other, ex- 
plained why, originally, two checks were made for the 
amount loaned to Keeney. By a reference to the checks 
themselves we find that one was for $13.50. The other 
was for the difference between that sum and $500. The 
small check was by its payee, Keeney, indorsed to plain- 
tiff. In a receipt signed by Keeney this check was de- 
scribed as “1 ck. for 5 mos. & 12 days. Pr., $13.50.” In 
argument it is spoken of as part of the premium, and 
we so understand it. The application for a certificate of 
stock was, it seems, to qualify Keeney to obtain a loan, 
and hence this part of the premium should, we think, be 
treated the same as premiums paid after the making of 
the bond and mortgage. The payments made by Keeney 
for the use of $500 were then as follows: 

Letween l’ebruary, 1890, and April, 1894, dues on 


COPUMGCATCS i060 wien dae eure Ge eae eRe aloo OU 
Interest from June 18, 1890. to May 1, 1894...... 112 75 
Premium from June 18, 1890, to April 1, 1894.... 113 50 

In all these payments amounted to...... $379 25 


To ascertain what interest had been paid until April 
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1, 1894, there should be deducted one month's interest 
on $500, at six per cent, which is $2.50. This deduction 
from the gross sum leaves $376.75 as the amouut paid 
by, or on behalf -of, Keeney, on account of his loan of 
$500 previous to April 1, 1894. The interest on $500 be- 
tween June 18, 1890, and April 1, 1894, at ten per cent per 
annum amounts to $153.92; therefore, if $376.75, the 
amount of the sums paid, is to be treated as payment siim- 
ply for the nse of $500 during this time, there has been 
paid $222.83 in excess of what should have been paid at 
the rate of ten per cent per annum. The basis of plain- 
tiff’s action was a bond secured by the mortgage sought to 
be foreclosed. The petition was solely for a foreclosure 
and contained no averment foreign to that purpose. The 
allegations with reference to the issue of stock certificates 
were made to show how, by the cancellation of said stock, 
the defendant became entitled to a credit by plaintiff on. 
the bond which had been given by Keeney. It might be 
possible, if the petition had contained averments show- 
ing that by virtue of the ownership of certain shares 
of stock Jason O. Keeney’s interests and liabilities as a 
stockholder should be ascertained, declared, and en- 
forced in an equitable action, that the district court 
should have ordered such an accounting; but there was 
an entire absence of averments on which such relief ~ 
could be predicated. The petition discloses that Jason 
O. Keeney had been a stockholder, had been so far in 
default of the performance of his undertakings that the 
corporation had the right to elect, and, in fact, had 
elected, to declare his rights as a stockholder to have 
ceased. It was alleged in the petition that this entitled 
Keeney to a certain credit, which had been giyen him by 
plaintiff, and there was uncontradicted evidence to sus- 
tain these propositions. As this credit was but the ag- 
_ gregate sum of $153.70 which had actually been paid, 
we shall place it under the head of actnal payments and 
not otherwise credit it because of the cancellation of 
the shares of stock. 
11 
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Plaintiff, during all the transactions involved in the 
history of this case, has been, and still is, a foreign cor- 
poration. ‘The provisions of chapter 14, Session Laws 
1891 (Compiled Statutes, ch. 16, secs. 148a-148r) are 
therefore inapplicable, and whether or not the contract 
was usurious must be determined by the provisions of 
chapter 44, Compiled Statutes. In the first section of 
this chapter the rate of interest is, in effect, limited to 
ten per cent per annum on any loan or forbearance of 
money, and it is provided by the fifth section of said 
chapter that if in any action on a contract for the loan 
‘of money proof be made that illegal interest has been 
directly or indirectly contracted for, taken, or reserved, 
the plaintiff shall only recover the principal, without 
interest, and defendant shall recover costs. We cannot 
see any escape from the conclusion that there has been 
disclosed in this case a contract for a rate of interest in 
excess of ten per cent per annum. It is not necessary to 
further elaborate our views, for they may be gathered 
from an examination of the following cases: [Richards v. 
Kountze, 4 Neb. 200; Lincoln Building & Savings Ass’n v. 
“Graham, 7 Neb. 173; Randall v. National Building, Loan & 
Protective Union, 42 Neb. 809; Livingston Loan & Building 
Ass’n v. Drummond, 49 Neb. 201. The plaintiff is there- 
fore entitled to recover upon his bond the sum of $500, 
less the sum of $376.75, without interest, and to recover 
such further sums as were paid in the discharge of tax 
liens, with seven per cent interest per annum thereon 
from the time of such payments, but plaintiff is not en- 
titled to costs. Plaintiff’s appeal is disposed of by the 
foregoing general discussion and announcement of our 
conclusions. On the appeal of the Gefendants the judg- 
ment of the district court is reversed and the cause re- 
manded with directions to enter a decree of foreclosure 
for the amounts already indicated as being the measure 
of plaintiff's right of recovery. 


REVERSED AND REMANDED. 
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PARLIN, OREXDORF & MARTIN CoMPANY V. Grorce IF. 
ALBRECHT, 


Fr.eEp DECEMBER §, 1898. No. 8500. 


Review: Conrlicrine EvipENCE. Questions of fact determined by a 
jury on fairly conflicting evidence will not be inquired into in 
error proceedings in the supreme court. 


Error from the district court of Saline county. Tried 
below before Hasrines, J. Affirmed. 


F. I. Foss, W. Ie. Matson, and Norman Jackson, for plain- 
tiff in error. 


M. H. Fleming and W. H. Morris, contra. 


RYAN, C. 


In this case there was a verdict in the district court 
of Saline county in favor of the defendant in error in 
the sum of $464.05. There was entered a voluntary re- 
mittitur of $78.35, and thereupon there was a judgment 
for the balance. 

On April 18, 1894, John C. Fetzer was the special 
agent of Parlin, Orendorf & Martin Company of Omaha, 
and as such agent was on that day at Crete for the pur- 
pose of selling on foreclosure certain goods on which the 
firm of Albrecht & Beck had given a chattel mortgage to 
said Parlin, Orendorf & Martin Company. Fred Al- 
brecht was a member of the firm of Albrecht & Beck, 
and George F. Albrecht was his father. On the day 
named the father met Mr. Fetzer in Crete and paid off 
the indebtedness of the firm of which his son was a mem- 
ber, whereby the father became entitled to certain col- 
lateral securities held by Parlin, Orendorf & Martin 
Company. George I. Albrecht in this action testified 
that My. Fetzer represented to him that the amount 
necessary to settle the indebtedness of Albrecht & Beck 
to Parlin, Orendorf & Martin Company was over $1,100. 
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At the time the settlement above referred to was made 
there was paid to W. H. Morris, as attorney for the Moline 
Plow Company, a creditor of the firm of Albrecht & 
Beck, the sum of $210. George I*. Albrecht testified that 
he himself paid this, and Mr. Morris corroborated his 
testimony. Mr. I*etzer, and perhaps another person, tés- 
tified that I-etzer paid this $210 out of the money he re- 
ceived from George IF. Albrecht. Evidently the jury 
accepted as true the version of this transaction as given 
by Albrecht and Morris, and it results that Parlin, Or- 
endorf & Martin Company became liable for the sum of 
$210, the amount represented as being due in excess of 
the amount really due from the firm of Albrecht & Beck. 

Another item in dispute was the face value of col- 
lateral notes to which George F. Albrecht became en- 
titled by his settlement with plaintiff in error. This face 
value was about $142.18. Mr. Fetzer sold these notes on 
the same day he settled with George I’. Albrecht, and 
the jury properly found that his principal was charge- 
able with their value. The aggregate amount of $210 
and $142.18 is $352.18, which, with the interest thereon 
proper to be reckoned, made up the sum for which judg- 
iment was rendered. 

There is presented by the record no other question, and 
the judgment of the district court is 

AFFIRMED.’ 


G. T. BASTEDO v. Boyp COUNTY. 
FILED DECEMBER 8, 1898. No. 8517. 


Counties: Fres or County Crerx: Nuwentcat INpEX. In the ab-, 
sence of a contract to the contrary, the first county clerk of a 
newly organized county, who compiles a numerical index thery- 
for, is entitled to a compensation of fifteen cents for each nec- 
essary entry made in compiling such index, to be paid by such 
county. 


Error from the district court of Boyd county. Tried 
below before KinKkaip, J. Reverscd. 
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A. S. Churchill, for plaintiff in error. 
Frank W. Boggs and H. M. Uttley, contra. 


RAGAN, C, 


Boyd county was organized by act of the legislature 
in 1891. (See Session Laws 1891, ch. 20.) George T. 
Bastedo was in November of said year elected the first 
county clerk of said Boyd county, and qualified and en- 
tered upon the discharge of his duties as such officer. 
A part of the territory-embraced in Boyd county was 
prior to its organization attached to or a part of Holt 
county. Bastedo procured from the proper officer of 
Holt county transcripts of all deeds, mortgages, and 
judgments which were liens upon the lands detached 
from Jolt and attached to Boyd county, and caused 
these transcripts to be properly entered in the records of 
the new county of Boyd. For the performance of these 
services Boyd county paid him. Bastedo also made a 
numerical index, in which he entered the transcripts 
taken from Holt county, and in this numerical index 
made 2,751 ertries or transcripts, and filed a claim 
against Boyd county for fifteen cents for each one of the 
entries in the numerical index, amounting to the sum 
of $412.65. The county board of Boyd county disallowed 
this claim and Bastedo appealed to the district court, 
which rendered a judgment denying Bastedo’s claim. 
To review this judgment he prosecutes here a petition 
in error. 

We are at a loss to understand upon what theory the 
judgment of the district court is based. By section 17 of 
‘an act of the legislature which went into force on Sep- 
tember 1, 1879 (see Session Laws 1879, p. 358), the first 
county clerk of any new county was required to procure 
and record in books prepared for that purpose tran- 
scripts of all deeds, mortgages, leases, etc., affecting 
lands in the new county which were.of record in the old 
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county from which the territory of the new was de- 
tached, and by the same act the first clerk of the new 
county was also directed to prepare a proper numerical 
index of the lands and lots in said new county in the 
same manner as county clerks are by law directed to 
prepare and keep such index. This act allowed the new 
clerk such compensation for procuring and recording in 
his office the transcripts of the records of the old county 
as his services were reasonably worth, but made no pro- 
vision for his receiving any compensation for preparing 
the numerical index of the new county. By section 1 of 
an act of the legislature approved March 2, 1881 (see 
Session Laws 1881, p. 221, ch. 41), the clerk of the new 
county was allowed a compensation of fifteen cents, or 
such other sum not exceeding fifteen cents as might be 
agreed upon by the county commissioners and the clerk, 
for each entry or transfer made in the numerical index. 
(Compiled Statutes 1897, ch. 28, sec. 14¢.) This statute 
was in force when Boyd county was organized, and is in 
force yet. There was no contract between the county 
authorities of Boyd county and Bastedo as to what com- 
pensation he should receive for compiling the numerical 
index, and therefore for performing that service for the 
new county he was entitled to receive the compensation 
provided by the statute. The judgment of the district 
court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


BaRBARA S. WALTON, APPELLER, V. THOMAS WALTON, 
APPELLANT. 


FiLep DECEMBER 8, 1898. No. 8440. 
1. Divorce: Fixprxcs iN Favor oF Wire: Evipencr. The evidence 


exnuinined, and held to sustain the findings, both general and 
special, of the district court, . 
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2. 


: CRUELTY oF HusBAND: MIsconDUCT oF WIFE. It is a gen- 
eral rule that a husband’s cruelty caused by the conjugal mis- 


conduct of his wife does not invest her with a cause of action 
for divorce. : 


But if the husband’s cruelty was dispro- 
portionate to his wife’s offense, her conduct affords him no jus- 
tification, and the cruelty entitles the wife to relief. 


: : QUESTION oF Fact. Whether a wife's diso- 
bedience of her husband, her misconduct, or impropriety, caused 
or provoked the husband’s cruelty toward her is a question of 
fact. 


5. : 3 . Whether the cruelty inflicted by a hus- 
band upon his wife because of her disobedience, impropriety, 
or misconduct was so far disproportionate to her offense as to 
be unjustifiable is a mixed question of law and fact, to be de- 
termined in any case from the particular facts and circum- 
stances in evidence therein. 


6. : : . No conduct on the part of a wife that does . 
not threaten great and immediate bodily injury will justify her 
husband in beating or choking her. 


7. : : . No conduct on the part of a wife, short of 
notorious and shameless unchastity,—if that does,—justifies her 
husband in calling her a ‘‘whore.” 


A husband who falsely, and without reasonable 
cause therefor, charges his wife with unchastity, accuses her 
on the public streets with being criminally intimate with other 
men, calls her vile, opprobrious, and degrading names, beats 
and chckes her, is guilty of extreme cruelty within the meaning 
of section 7, chapter 25, Compiled Statutes. (Berdolt v. Berdolt, 
56 Neb, 792.) 


Nor is the husband’s offense deprived of its legal 
character of “extreme cruelty” because his conduct was the re- 
sult of his insanely jealous temperament, actual insanity not 
appearing. 


10. - 


—: ALIMONY: DETERMINATION OF AMOUNT. There is no fixed 
rule in this state for determining what proportion of a hus- 
band’s estate should be decreed to his wife as permanent ali- 
mony. ‘The amount should be just and equitable, due regard 
being had for the rights of each party, the ability of the hus- 
pand, the estate of the wife, and the character and situation of 
the parties. 


ic —. In the case at bar the parties had been 
married six months. The wife was thirty-eight years of age and 
healthy. She had no one depending upon her for support. The 
husband was worth $24,000, no part of which the wife had con- 
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tributed. The marriage was dissolved because of extreme cru- 
elty practiced by the husband toward the wife. Held, (1) That 
the decree of the district court awarding her $5,000 permanent 
alimony and counsel fees of $700 should be affirmed; (2) assum- 
ing extreme cruelty is misconduct within the meaning of sec- 
tion 23, chapter 25, Compiled Statntes, entitling a wife to per- 
manent alimony equal in value to a dower interest in her 
husband's real estate, that it did not affirmatively ‘appear from 
the evidence but that the permanent alimony awarded was 
equa] to the value of sueh dower; (3) that the wife, by praying 
in her petition for a reasonable sum as permanent alimony, 
elected to take such reasonable sum of money in lieu of dower 
in her husband’s lands. 


APPEAL from the district court of Lancaster county. 
Heard below before CornisH, J. Affirmed. 


See opinion for references to cases cited. 
Lamb & Adams, for appellant. 


Field & Brown, contra. 


RaGav, C. 


Charles [W. C.] Griffith, from 1888 until the trial of 
this case in the district court, in 1896, was a married 
man, fifty-three years old, and a citizen and resident of 
the city of Lincoln, owning a residence therein in which 
he resided with his family. Griffith seems to have been 
a farmer and stock-raiser by occupation; at least during 
this time he owned two large farms of about 800 acres 
each,—one of them situate about thirteen miles from the 
city of Lincola, near the village of Raymond; the other 
located about four and one-half miles north of the city 
of Lincoln, and called “Arbor,” because a post office by 

that name was established at the house on this farm. 
On this latter farm were extensive buildings used in 
connection with the farming operations and the growing 
and handling of stock conducted thereon. In the man- 
agement and conduct of these farms Griffith seems to 
have adopted in the main a system of carrying them on 
by meaus of hired lielp instead of leasing them. He was 
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frequently at these farms and frequently spent a night 
thereat. Griffith kept a number of men and women from 
time to time in his employ at the Arbor farm,—the meu 
engaged in the cultivation of the farm and the care of 
the stock, and the women doing the housekeeping, wash- 
ing, and cooking for the men employed. Griffith was 
frequently at this farm, spending as much perhaps as 
three days in each week there; had a room fitted up at 
this farm, which he occupied when he remained there 
over night; and when at the farm boarded with the per- 
son keeping the house. During part of this time—from 
1888 until 1895—there lived in the city of Lincoln, 
Thomas Walton, a widower with three grown children. 
He was a man of considerable wealth and about fifty- 
seven years of age. He and Griffith were, and had been 
for years, well acquainted, and were good friends. Dur- 
ing this time it docs not appear that Walton was en- 
gaged in any particular line of business. He owned 
various pieces of real estate, collected the rents there- 
from, and lived with his grown daughter, in a residence 
owned by him in the city of Lincoln. In 1860, near the 
city of Harrisburg, Pennsylvania, was born a girl to 
whom was given the name of Barbara Herr. Subse- 
quently there were born to Barbara’s father and mother 
two sons, one of whom was named Cliris and the other 
George, and another daughter to whom was given the 
name of Minnie. The parents of these children were 
farmers, and the children were raised upon a farm in 
Pennsylvania, and, it appears, raised in the manner that 
the children of farmers. in ordinary circumstances are 
raised. They worked upon the farm, went to the com- 
mon schools, and lived with their parents until they 
were all grown. These children were second cousins of 
Griffith, who also at one time lived in Pennsylvania, and . 
emigrated therefrom to Nebraska about 1870. He seems 
to have lived while in Pennsylvania in the same neigh- 
borhood as the errs, was well acquainted with the 
children and the parents, and had known the latter 
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since or before their marriage. Some time prior to 1886 
Chris Herr came to the state of Nebraska, and went 
upon the Raymond farm of Griffith, and either as an 
employé of Griffith, or as a tenant, was in 1888 operating 
that farm. In July of that year Chris’ sister Barbara, 
being then about twenty-eight years of age, came from 
Pennsylvania and kept house for her brother Chris, who 
was then a single man at this Raymond farm. During 
this time Barbara’s brother George, also a single man, 
was in Griffith’s employ on the Arbor farm. Barbara 
remained at the Raymond farm keeping house for her 
brother Chris until January, 1891, at which time Chris 
married; and in March, 1891, Barbara went to Arbor, 
and began keeping house for her brother George, and 
so continued until March 18, 1895. In June, 1891, Minnie 
Herr also came from Pennsylvania and made her home 
from that time with her sister Barbara and her brother 
George, at Arbor. These two girls—Minnie and Bar- 
bara—from the time they went to Arbor, did the cook- 
ing, the washing, and the housekeeping generally done 
by women upon farms; and during all this time there 
were various men in Griffith’s employ at this farm who 
boarded at the house; and if a man in Griffith’s employ 
at the farm was a married man, he kept his wife and 
family with him, and sometimes the married man and 
his wife lived in the house with the Herr girls and 
George. These girls—Minnie and Barbara—were hired 
and paid by their brother George for the work done for 
him in this housekeeping. During this time Griffith was 
frequently at this Arbor farm, as already stated, spend- 
ing perhaps three days and nights of each week there. 
He had some of his laundry work done there, and for this 
he paid the girls. Included in the duties of housekeep- 
_ ing was that of taking care of all the rooms of the house 
occupied by the persons who lived and slept there, in- 
cluding the room occupied by Griffith when he was 
there. 

In December, 1890, Thomas. Walton became ac- 
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quainted with Barbara Herr, subsequently frequently 
visited and courted her, and finally, on March 13, 1895, 
married her. After the marriage Walton took his wife ° 
to his home in Lincoln, and the two resided there with 
Walton’s daughter by his first wife, until September 21, 
1895, when Mrs. Walton left him, and in October after- 
ward sued him in the district court of Lancaster county 
for a divorce, alleging as grounds therefor that on Au- 
gust 12, 1895 her husband, without any provocation, used 
vile and opprobrious epithets toward her, calling her 
“a damned mean woman, a bitch, bad woman, a God 
damned liar, a God damned fool,” and saying to her: “T 
do not care where in the hell you go. You have made 
hell ever since you were here, and I do not care where in 
the bell you go to. You are nothing but a whore, al- 
ways have been, and always will be; and I am not going 
to live with a son-of-a-bitch like you. Take your duds 
and go;” that since August 25, 1895, her husband had 
refused to provide her with any money or means to pro- 
vide for herself; that on July 20 her husband, without 
cause or provocation, accused her with having been 
euilty of adultery with Griffith and other persons since 
her marriage, accused her of being a vile woman, and 
called her a whore and other vile names; that on Sep- 
tember 14, 1895, her husband caused to be published in 
a daily newspaper in the city of Lincoln a notice for- 
bidding all persons from giving credit to her; that the 
publication of such notice was without any cause or 
provocation; that she had never at any time purchased 
any goods or contracted any debt whatever upon the 
credit of her husband; that her husband, unreasonably 
and without any cause, forbade her sister Minnie and her 
brother George from visiting her at her home, and on 
September 4 of said year notified her brother and sister 
and Charles Griffith in writing: not to come upon his 
premises; that since September 8, 1895, her husband had 
vefused to eat at the same table with her, and refused 
to eat food prepared by her, falsely alleging as a reason 
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therefor that she intended to poison him; that on Sep- 
tember 14, 1895, her husband, without any cause or prov- 
- ocation, willfully and cruelly struck and beat her, and 
again on September 21, without cause or provocation 
therefor, seized and choked her, and at both of these 
times called her vile and opprobrious names; that this 
conduct on the part of the husband toward her consti- 
tuted extreme cruelty, and put her continually in fear of 
bodily injury to such an extent that on September 21 
she was compelled to and did abandon the husband’‘s 
home. There were further aJlegations by the wife that 
during all of her married life she had been faithful and 
chaste to her husband, and had faithfully performed all 
of her marital duties and given him no cause or provoca- 
tion for his cruel treatment. 

Walton, in his answer to this petition, admitted pub- 
lishing the notice forbidding persons to give his wife 
credit, alleging as a reason therefor that she had threat- 
ened to pledge his credit, notwithstanding he had pro- 
vided her with all the necessaries of life; admitted that 
he had ferbidden the sister and brother of his wife and 
Griffith to visit her at their home, and alleged as a reason 
therefor that they were maliciously intermeddling in the 
affairs of himself and wife, and attempting to alienate 
her affections from him; admitted that after September 
13 he had refused to eat at the same table with his wife, 
and alleged as a reason for this conduct that he feared 
his wife intended to poison him. Ee denied generally 
the other charges against him, and interposed as an at- 
firmative defense that his wife had conducted herself 
improperly toward him;-that she became cross, morose, 
and abusive; called him “an old fool;” said she was 
ashamed of him; said she was ashamed te be scen in his 
society; called him “old stinginess;” said that she mar- 
ried him for his money; said that she had becu unfaithful 
to him, and criminally intimate with other men, and 
would be so again; that on May 27, 1895, ane at divers 
dates after that time, she had committed adultery with 
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Griffith and with other men to him unknown; that she 
threatened to strike him with a butcher-knife, threat- 
ened to put him out of the house, and to lock him out, 
and did on one occasion push him off the povch of his 
house. The prayer of his answer was that his wife’s pe- 
tition for a divorce might be denied, and that he might 
be granted a decree of divorce. 

The district court found generally in favor of the wife. 
and against the husband, and specially found that the 
husband had been guilty of extreme cruelty toward the 
wife; that on August 12, 1895, he had applied to her vile 
and opprobrious epithets, and accused her of being guilty 
of adultery; that on July 20, 1895, he had accused her, 
and said to her that she had been guilty of adultery with 
Griffith, and at said time applied. to her vile and oppro- 
brious names; that on September 8, 1895, he had charged 
her with having poisoned and having intended to poison 
him; that on September 18, 1895, he had struck and beat 
her, and on September 21, 1895, he had seized her and 
choked her; that all these acts of cruelty were without 
cause or provocation, and that on September 21, 1895, 
the wife’s health, by reason of the cruelty practiced upon 
her by her husband, was impaired, and that on said date, 
without any fault on her part, she was compelled to and 
did abandon his home. The court further specially found 
that the accusations and charges of adultery made by the 
husband against the wife were without provocation in 
. truth or in fact, and were made by the husband for the 
purpose of willfully and cruelly treating the wife. The 
court further specially found that each and every of the 
charges of adultery made against the wife by the hus- 
band were acts of extreme cruelty and were each and 
every one of them false and willfully and intentionally 
made by the husband; that the wife had at all times con- 
ducted herself toward her husband as a chaste and duti- 
ful wife. The ccurt further found that the husband was 
possessed of property of the value of $24,000 and entered 
a decree giving the wife a divorce as prayed for in her 
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petition, awarding her permanent alimony of $5,000, and 
counsel fees of $700. From this decree the husband ap- 
peals. 

1. The bill of exceptions in this case consists of more 
than sixteen hundred pages, and we shall not therefore 
attempt even a résumé of the evidence, but content our- 
selves with saying that it amply sustains each and every 
of the general and special findings made by the district 
court. 

2. A contention of the appellant is that the evidence 
establishes that his misconduct and cruelty toward his 
wife were provoked by her misconduct and impropriety, 
and he invokes the principle that one is not entitled in 
equity to be relieved from the consequences of an act 
which his own wrongful conduct provoked. The alleged 
pnpropriety or misconduct of which the plaintiff alleges 
his wife was guilty consists in several things. He claims 
that scon after their marriage his wife became cross and 
morose, called him an old fool, said she was ashamed of 
him, said that she married him for his money, told him 
that she had been unfaithful to him, that she threatened 
him with a butcher-knife, and pushed him outdoors. The 
evidence fails to establish that the wife ever threatened 
her husband with a butcher-knife, or pushed him out- 
doors, or that she ever told him that she had been un- 
faithful to him. The evidence does show that some time 
after her marriage she became morose and irritable, but 
the record justifies the conclusion that the appellant’s 
conduct was responsible for such condition of his wife. 
She did at one time call him an old fool, but under what 
circumstances? In one of his abusive tirades,—in which 
he seems to have frequently indulged,—he so far forgot 
himself as to call her a whore, and she responded, “You 
are an old fool.” The record sustains the wife’s judg- 
ment. She did say to him’once that she was ashamed to 
go out with him; but it appears that the appellant was 
an uncouth man in his habits and dress, and, among 
other things, wore trouscrs entirely too large for him, 
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and his wife suggested this fact and persuaded him to 
allow her to alter them to the proper size, which she did; 
and at one time when they were going or about to go 
down to the city she spoke of his uncouth appearance, 
and in that connection made the remark that she was 
ashamed of him, or ashamed to be seen on the street 
with him; but this was not maliciously said, and should 
not have been seriously considered by the appellant. 
There are very few married women, we opine, who have 
not used similar language to their husbands; and, gen- 
. erally, when it has been used, it was, as in this case, be- 
cause the wife desired to see the husband look tidy and 
neat. She did not say to him that she married him for 
his money, but in one of his outbreaks of temper he 
charged her with having married him for his money, and 
the substance of her response was that a girl like her- 
self would have been foolish to have married a man of 
his age who had no money. Again we think her judg- 
ment was correct. The wife made social calls upon ladies 
living in her neighborhood, and attended churches and 
social gatherings. The appellant complained of these 
things; but the record does not disclose that the neigh- 
bors she called upon were not people entirely respect- 
able, nor that she ever went to church or to social gath- 
erings in company with any man, returned with any man, 
or that she went to the churches or social gatherings for 
the purpose of meeting any man. But the chief charge 
of misconduct against the wife is the visits she made. to 
her sister at Arbor after she knew that her husband was 
unreasonably, or, to use the language of his counsel, “in- 
sanely jealous of Griffith;” and tlat these visits to her 
sister were made contrary to the husband’s wishes or 
commands. It appears that after the wife knew that her 
- husband objected to her visits to Arbor she refrained for 
some weeks from going, but she did make several visits 
to her sister after she knew that her husband objected 
to her so doing. None of these visits, however, were 
clandestinely made, and they were all made in the day- 


112 NEBRASKA REPORTS. [Vou. 57 


Walton v. Walton. 


time. Three persons accompanied her upon one of these 
vistis. Upon another her cousin, Mrs. Gotschall, ac- 
companied her, and the third time there were six persons 
in tlie party. The last visit made by her, her brother and 
sister were present with her all the time she was at Ar- 
bor, and nothing in this record supports, or tends to sup- 
port, the theory that the wife’s visits to Arbor were for 
the purpose of seeing Griffith. Appellant believed, or af- 
fected to believe, that Griffith and his wife at this time 
were criminally intimate, and upon that ground he ob- 
jected to her making these visits. His argument here 
is that his wife owed him implicit obedience and that her 
violation of his commands in respect to these visits was 
a violation of her marriage contract. 

We do not understand that a wife at all times and un- 
der all circumstances owes implicit obedience to the hus- 
band. We do not understand that a wife’s contract of 
marriage is an indenture of servitude; and, in view of the 
facts in this record, while the wife’s visits to Arbor may 
not have been prudent, and may have tended in some de- 
gree to intensify the jealousy and the cruel conduct of 
the appellant, still we do not think that these visits 
caused or provoked the cruel treatment awarded her by 
her husband; nor do we think that by making these visits 
the wife violated her marriage contract. Not one of 
these visits was maliciously made; not one of them was 
made for the purpose of seeing Griffith. At Arbor lived 
the sister of this wife. The two had grown up together 
as playmates and schoolmates, and as members of the 
same family. They were a thousand miles from father 
and mother, and it was the promptings of natural affee- 
tion that induced this wife to go to Arbor to see her sis- 
ter, and at one of the visits complained of the sister was 
sick, and the wife visited her because thereof. But as- 
suming that the wife in calling on her neighbors, attend- 
ing church and social gatherings, and visiting her sister 
was guilty of disobedience, the punishment inflicted upon 
her therefor was out of all proportion to the offense. No 
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conduct on the part of a wife that does not threaten great 
and immediate bodily injury will justify her husband in 
beating and choking her; and we can conceive of no con- 
duct on the part of a wife, short of notorious and shame- 
less infidelity,—if that dces,—that justifies the husband 
in calling her a whore, a bitch. To understand—to ap- 
preciatc—this chapter of domestic life one has only to 
become familiar with this record. Soon after appellant's 
marriage he become possessed—or they became possessed 
of him—of several delusions. One of these was that his 
wife had married him for his money, aud yet he swore 
on this trial that no one knew anything about his finan- 
cial affairs. Appellee was neither an expensive nor an 
extravagant ‘wife. She kept in her employ neither 
seamstress nor servant. She did her own housework, 
including the cooking and Jaundry work. She spent dur- 
ing the six months of her married life $229 of her hus- 
band’s money. Of this sum $203 went for carpets, fix- 
tures, ete., to furnish the home. Appellant seems to have 
been a man of little culture or refinement, careless of his 
personal appearance, his dress, and the comforts of a 
home. He had spent much of his life in the accumulation 
of property, and it is probable that if he had affection 
for anything it was this; and when he was asked to part 
with some of his wealth for carpets and furniture he felt 
he was wronged, imagined himself being robbed, and on 
the road to the poorhouse. THis conduct on the first day 
of his marriage demonstrates the relative value of money 
and a wife in his mind. He was married about noon at 
Wahoo and went at once with his wife to Omaha, where 
they had to remain several hours before taking the train 
for Lincoln. Instead of going to a hotel at Omaha, he 
and his wife spent the time in the waiting room of the 
‘ailruad station; and when supper time came he gave 
her fifteen cents and told her to buy herself a lunch. We 
are not surprised to find that a man who held his wealth 
in such affection as this should entertain the next de- 
lusion, namely, that his wife intended to poison him. He 
12 
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seems to have found proof sufficient to satisfy him of 
this in her emptying a vessel—in which he had vomited 
when sick—before the physician arrived, contrary to his 
instructions, although the wife acted from motives of 
cleanliness, not knowing of what crime she was sus- 
pected by her husband. A third delusion of the appel- 
lant was that his wife was an adulteress, chiefly witlt 
Griffith, but by no means limited to him. He knew when 
-he was courting her, when he married her, that she had 
lived for four years at the Arbor farm as her brother’s 
housekeeper and that Griffith was frequently there. He 
met Griffith there during the courtship. He saw and 
knew all there was to see or know, and was Satisfied, 
pleased. In a few short weeks after his marriage, when 
his passions had cooled, when hope had ended in fruition, 
when this woman had become all his, then, realizing how 
fair she was, he stood astonished and surprised at his 
own good fortune. He remembered that he had not had 
her always; that he did not know every act of her life; 
reflected that she had met and seen and been acquainted 
with other and younger men; remembered that she had 
lived four years at Arbor, and that Griffith was fre- 
quently there; that he had been kind to her; took an in- 
terest in seeing her married and settled in a home; and 
then he reflected that here, at least, was opportunity! 
And from the depths of his imagination arose the spectre 
of adultery! From this time forth the wife of his bosom 
becomes a suspect. He construes her innocent desire to 
see him look neat into aversion for him. He sees in her 
evening calls on a neighboring lady a plan to mect a par- 
amour. A trifle “light as air” becomes, in his diseased 
imagination, a crime. He sees in the smile and laugh 
that he should have cherished his wife’s invitation to an 
unholy liaison. As early as July 26 a Mrs. Wagner, a 
Mrs. Bebout, and Frank Wagner, a young man of about 
twenty years of age and a son of Mrs. Wagner,—neigh- 
bors of the Waltons,—and Mrs. Walton went in a two- 
seated carriage into the country, called upon several 
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people, and were gone until late in the afternoon. It ap- 
pears that Frank Wagner drove the team and occupied 
the front seat with Mrs. Walton, the two older ladies sit- 
ting in the back seat. When appellee returned to her 
home her husband seems to have been in one of his jeal- 
ous moods, and he coldly, cruelly, and deliberately asked 
her, “Did Frank bang you to-day?” Nor did appellant 
content himself with making personal accusations to his 
wife of her infidelity, but in a public street of the city of 
Lincoln, in front of a hotel, in the presence of various 
men, publicly and cruelly stated that his wife was crim- 
inally intimate, not only with Griffith, but with other 
men, none of whom he has ever claimed to know, or be 
able to identify; and this from a husband concerning a 
wife whom he had promised to love, honor, and protect! 
And yet it is argued at this bar in this case that this wife 
was not justified in leaving her husband’s home. Home? 
This was not a home. It was a place of torment. She 
was justified in fleeing as she would from a plague or a 
pestilence. 

We call these conclusions of the appellant delusions, 
because the record will justify no other nomenclature. 
Neither of them was a rational deduction from any fact 
or circumstance, or all the facts and circumstances, dis- 
closed by this record. The theory of the appellant that his 
wife was an adulteress was and is a delusion. Whether 
produced by jealousy, a diseased mind, or a degenerate 
imagination, still it was a delusion. There is not in this 
record any evidence, express or inferential, that this wife 
was at any time or place guilty of any improper conduct 
with any man. Her reputation from the time she was a 
schoolgirl in Pennsylvania until the date of this trial in 
the district court was laid bare before the judge who 
tried this case. The men and women who had known her 
when a child, when a young lady in Pennsylvania, the 
men and women who were acquainted with her after she 
reached Nebraska, the members of her church, the people 
who met.her at social gatherings, the people who met her 
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at Arbor, one and all, unite in saying that this woman's 
reputation for chastity was above suspicion; and though 
appellant employed detectives to follow and watch this 
wife; though he condescended, in bare feet on moonlight 
summer evenings when she was at a neighbor’s, to watch 
her; condescended to creep and crawl where a nobler 
man would have walked or not have gone,—yet not one 
improper. act or word upon her part with any other man 
was proved, nor any fact or circumstance established 
from which an improper intimacy npon her part with an- 
other man could be rationally inferred; and at the risk 
of being deemed sentimental we affirm, after a careful 
study and an understanding of it, that this record is but 
a history of a woman wronged by a husband’s cruel, un- 
reasonable, and brutal conduct. Had she been a weaker 
woman, she might have gone insane or committed sui- 
cide; and had she been a woman more combative by nat- 
ure, she might have become to her traducer an avenging 
Nemesis. 

Into the trial of. this case the appellant introduced an- 
other theory, which is skillfully interwoven into the brief 
filed here. It is this: that this wife, from the time she 
came to Nebraska, was Griffith’s mistress; that he caused 
her to come to this state for that purpose; that after her 
sister Minnie began living at Arbor, Griffith desired to 
substitute her as his mistress instead of the appellee, and 
for the purpose of effecting this exchange Griffith, the ap- 
pellee, and her sister—the brother perbaps aiding, abet- 
ting, and consenting thereto—entered into a conspiracy 
to bring about a marriage between the appellant and the 
appellee; and having accomplished this, they further con- 
spired to break up the marriage and endow the appellee 
with appellant’s property. We have called this a theory, 
not a delusion; and a theory we think it is, as malicious as 
dangerous. It was and is merely an insinuation, both 
cruel and cowardly. It assailed not only the reputation 
of appellee and Griffith, but it struck at the reputation 
of the sister, and the peace and happiness of ‘Griffith’s 
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wife and daughter. With the delusions heretofore men- 
ticned and this latter theory the appellant constructed 
a web, beantiful from an artistic standpoint as that of 
the spider and quite as cruel, in which to entangle and 
destroy the reputation and happiness of all these per- 
sons; and had the appellee’s case been in the hands of 
less able counsel, he might have succeeded. But the the- 
ory of a conspiracy either to bring about this marriage or 
to destroy it has no support in the evidence in this record. 
It was born of cunning and malice; flourished while fed 
by degenerate imaginings, but perished when exposed 
to the light of a court of equity. 

In support of the contention that the wife’s disobedi- 
ence of her husband provoked and thereby justified the 
cruelty practiced by him toward her, counsel for appel- 
lant cite the following cases: Fulton v. Fulton, 36 Miss. 
517; Taylor v. Taylor, 26 N. Y. Supp. 246, 74 Hun 639; 
Hraus v. Evans, 82 Ja. 462, 48 N. W. Rep. 809; Vullimeyer 
ve Vullmeycr, 49 Tl. App. 573; Blurock v. Blurock, 30 Pac. 
Rep. [Wash.] 637; Coles v. Coles, 82 N. J. Eq.“547. In these 
cases, or most of them, it was held that the wife, by her 
improper conduct, had cansed the husband’s cruelty made 
the basis of her petition for a divorce, and that therefore 
she was not entitled to relief. A review of two of these 
cases must suffice, as they are representatives of all. 

In Irans v. Iivans, 48 N. W. Rep. [Ia.] 809, the wife 
sought a divorce from ber husband because of his “in- 
human treatment.” It appeared that he had falsely ac- 
cused her of unchastity. No physical violence was shown. 
’ It appears that the wife had permitted other men than 
her husband to scuffle with her, to kiss her, to put their 
arms around her, and to take other liberties with her 
of a like nature; that the husband knew this, and it 
aroused his jealousy and made him angry. The district 
court found that this conduct of the wife caused and pro- 
voked the indecent Janguage and the false accusations 
of unchastity made by the husband against the wife, aud 
(lenied her a diyorce, and its judgment was affirmed. 
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Another case is ftced v. Reed, 4 Nev. 896. In that case 
the wife sought a divorce from her husband on the 
ground of extreme cruelty practiced toward her, which 
consisted in his beating and choking her; but it appeared 
that this conduct on the part of the husband was pro- 
voked and caused by a physical assault or attack made 
upon the husband by the wife with a spade,.and the 
court below held that the wife’s conduct had provoked 
the cruelty which she made the basis of her claim for 
divorce, and denied her relief, and this judgment was by 
the supreme court of the state affirmed. 

But the facts in the two cases noticed, and in the ofher 
cases cited by the appellant, are very different from the 
facts of the case at bar. Here the record discloses no im- 
proper intimacy on the part of the wife with other men, 
her husband knowing which made him jealous and 
caused him to assail his wife with the lewd and virulent 
epithets and charges which he did. There is no pretense 
here that the husband beat and choked the wife because 
of a physical attack made on him by her. While it is 
true that when it appears that the husband’s cruelty is 
the natural and probable consequence of the misconduct 
of the wife, she cannot make such cruelty the basis of a 
divorce, still this is only a general rule, and if it appears 
that the husband’s misconduct was wholly unjustified 
by the wife’s provocation, and his cruelty out of propor- 
tion to her offense, she may be granted a divorce because 
of his cruelty. (1 Bishop, Marriage & Divorce secs. 1641, 
1644.) , 

The supreme court of Minnesota, in Segelbaum v. Segel- . 
baum, 39 N. W. Rep. [Minn.] 492, states the rule thus: 
“Provocation which is disproportionate to the wrongs 
and injuries suffered is insufficient to sustain-a plea of 
justification.” 

The supreme court of Texas, in Jones v. Jones, 60 Tex. 
457, discussing the question under consideration, said: 
“Recrimination is a valid defense when the recriminatory 
fact is of a like character with the act of the defendant 
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for which the divorce is sought, or when the difference 
between the offense of the plaintiff and that of the de- 
fendant is merely slight in degree of guilt; but some al- 
lowance must be made for human frailty, and the plain- 
tiff must not be required to be without fault in order 
to’ obtain a divorce for the defendant's great wrong.” 
To the same effect are Griffin vr. Griffin, 8 B. Mon. [Iy.] 
120; Mayhugh vr. Mayhuyh, 7B. Mon, [Bky.] 429; Shores v. 
Shores, 23 Ind. 546. 

Wheeler v. Wheeler, 53 Ia. 511, is strikingly in point here. 
The court said: “The excuse offered by the defendant is 
that he disliked to have his wife associate with the 
Lanes. * * * [Lane is the man accused of adultery 
with his, Wheeler’s, wife.] There is no evidence to show 
that the defendant had any grounds for his fancied or 
real opposition to the Lanes. But admitting that in such 
a matter he must judge for himself, this gave him no 
right to call his wife vile names and abuse her and ac- 
cuse her of want of chastity. It is said that because the 
plaintiff persisted in associating with the Lanes when 
the defendant objected to her so doing, she by her own 
conduct brought about the difficulty of which she now 
complains. * * * Weare unable to find from the evi- 
dence that the foregoing proposition of factis true. * * 
A. man who persistently calls his wife a ‘whore’ * * * 
is fast preparing himself to resort to harsher measures 
to degrade her. Conceding it to be true that plaintiff 
may have been indiscreet, there is no evidence tending 
to show that she was unchaste. She therefore must be 
regarded as a virtuous woman and imbued with the feel- 
ings of such.” . 

Whether a wife’s disobedience of her husband, or her 
misconduct, or impropriety, was the cause or provocation 
of the husband’s cruelty towards her, is a question of 
fact; and in this case the district court has found that 
the cruelty practiced toward her by her husband was not 
induced by the wife’s disobedience or impropriety, and 
the evidence abundantly sustains the finding. Whether 
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the punishment inflicted by a husband upon his wife or 
his harsh treatment of her because of her disobedience, 
impropriety, or misconduct was so far disproportionate 
to her offense as to be unjustifiable is a mixed question 
of law and fact, to be determined in any case from the 
particular facts and circumstances in evidence therein : 
and in the case at bar, if it be conceded that the disobedi- 
ence of this wife or her misconduct or impropriety caused 
and provoked the harsh treatment inflicted upon her by 
her husband, still the punishment inflicted by him was 
out of all proportion to her offense and affords him no 
justification. 

3. Another contention of the appellant is that, consid- 
ering the situation and relation of the parties, the hus- 
band’s misconduct and cruelty toward his wife was not 
extreme cruelty within the meaning of section 7, chapter 
25, Compiled Statutes, which provides: “A divorce from 
the bonds of matrimony * * * may be decreed for 
the cause of extreme cruelty, whether practiced by using 
personal violence, or any other means.” The “situation 
of the parties” was a young wife thirty-five years of age; 
a husband fifty-seven, unreasonably, insanely jealous, 
jealous without cause or provocation, and when in a rage 
induced and caused by his unfortunate jealous disposi- 
tion, he falsely, and withont reasonable cause therefor, 
charges this wife with unchastity, accuses her on the 
public streets with being criminally intimate with other. 
men, calls her the most vile, opprobrious, and degrading 
names known to the English language, and crowns the 
cruel treatment by beating and choking her. We think 
that, “considering the situation and relation of these par- 
ties,” the husband’s conduct was not only cruelty, but 
extreme cruelty within the meaning of our statute. In 
support of his contention appellant’s counsel cite us to 
the following cases: Beckley v. Beckley, 31 Pac. Rep. 
[Ore.] 470; Reed v. Reed, 4 Nev. 396; Shaw v. Shaw, 17 
Conn. 189; Coulthard vr, Coulthard, 60 N. W. Rep. [Ia.] 
213; Felton v, Felton, 62 N, W. Rep. [Ia.] 677; Boon y, 
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Boon, 12 Ore. 440; Nennedy cv. Nennedy, 73 N. Y. 369; Beach 
r. Beach, 4G Pac. Rep. [Okla.] 514; Harper v. Harper, 29 
Mo. 301; O'Conner ve O'Connor, 13 8. FE. Rep. EN. Car.] 
887; Van Glahn ev. Van Glahn, 46 Til, 135. 

We have already referred to Reed v. Reed. But in that 
case, while the court denied the wife a divorce because 
the evidence established that she had provoked the cru- 
elty of which she complained, still the court said: “There 
may be extreme cruelty without the slightest violence. 
The happiness of a life may be destroyed by a course 
of conduct which could furnish no ground for apprehend- 
ing bodily harm or injury. * * * It is evident that 
much must be left to the discretion of the court and jury 
in determining whether certain acts, or course of con- 
duct, amount to extreme cruelty, for it is manifest from 
the nature of things that acts which would be extreme 
cruelty under certain circumstances would not be so un- 
der others; and so, too, a course of conduct toward one 
person might be deemed extreme cruelty which towards 
another would not be so considered by any one.” 

In the case of Shaw ve Shaw, supra, the husband had 
vilely abused the wife, had charged her with adultery, 
und, against her wishes and remonstrances, had unrea- 
sonably exercised his authority in regard to her attend- 
ing church and visiting her relatives and friends, and 
persisted in’ endangering her life by excessive inter- 
course, and the court said: “If this was cruelty, it was 
such cruelty as ‘can be borne.’ The unfortunate victim 
is to be pitied, but the law furnishes no remedy.” The 
case is an authority for the contention that the conduct 
of the husband in this case toward his wife was not ex- 
treme cruelty. But we confidently say that no such a 
rule of law as announced by the court in the Shaw Case 
exists west of the Alleghany mountains. 

Perhaps it may be also said that Van Glahn v. Van 
Glahn, supra, also sustains counsel’s contention. But 
the other cases are not authority for the proposition in 
support of which they are cited, the facts in this case and 
our statute considered, 
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On the other hand, we think the authorities establish 
that a false charge of adultery made .by a husband 
against his wife, and calling her vile, opprobrious, and 
indecent names, even if he forbears choking and beating 
her, may constitute extreme cruelty. (Lee v. Lee, 28 Pac. 
Rep. [Wash.] 355; Wagner vo. Wagner, 30 N. W. Rep. 
[Minn.] 766; Farnham v. Faruhan, 73 Tl. 497; Jones v. 
Jones, 60 Tex, 457; Cooper v. Cooper, 44 N. W. Rep. [Mich.] 
381; Bocck v. Boeck, 16 Neb. 196; Vocucce v. Vocucec, 16 
Neb..453; Brotherton v. Brotherton, 12 Neb. 75; Powers v. 
Powers, 20 Neb. 529; I[cist v. Heist, 48 Neb. 794; Walter- 
mire v. Waltermire, 17 N. BE. Rep. [N. Y.] 7389; Gibbs v. 
Gibls, 18 Ian. 419; Bluck v. Black, 30 N. J. aq. 215.) 

In Graft v. Graft, 76 Ind. 136, the court said: “A lius- 
band could hardly, by any other means, cause a sensitive 
wife more mental pain, torment, vexation, affliction, 
grief, and misery than to falsely charge her with the 
crime of adultery, and slanderously report the same 
around among her neighbors; aud in doing so he would 
certainly be guilty of great unkindness, and want of ten- 
derness toward her. A greater violation of the marital 
vow to protect and defend the reputation, as well as the 
person, of a wife the husband could not commit than to 
wantonly traduce and vilify her character.” 

In Smith v. Nmith, 40 N. J. Eq. 566, the court said: “A 
charge of incest made by a husband against his wife, 
persisted in without cause, attended with slight acts of 
violence, jealous ;watchings, suspicious conduct, and rea- 
sonable apprehension of bodily harm is good ground for 
judicial separation by a divorce from bed and board. It 
is not a goed defense to such complaint that the husband 
appears to be under au insane delusion where there is 
not general insanity.” 

4. A final contention of the appellant is that the ali- 
mony awarded the wife in this case by the district court 
is excessive. We do not think it is. The only doubt in 
our minds with reference to the correctness of the decree 
as to alimony is whether it should not have been made 
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larger; and we are earnestly pressed by counsel for the 
appellee to modify the decree in reference to alimony and 
increase the amount. In support of this contention it is 
said that when a marriage is dissulved by reason of the 
misconduct of the husband the wife is, by section 23, 
chapter 25, Compiled Statutes, declared to be entitled to 
dower in his lands in the same manner as if he were dead, 
and that treating the wife with extreme cruelty is mis- 
conduct within the meaning of this statute, and there- 
fore the wife was entitled to an amount of permanent 
alimony which would equal the value of her dower in- 
terest in her husband’s real estate. Conceding that ex- 
treme cruelty is misconduct within the meaning of this 
statute, and that the wife by reason thereof was entitled, 
upon the dissolution of the marriage, to permanent alli- 
mony equal in value to her dower interest in her hus- 
band’s lands, still we do not think that we can modify 
the district court’s decree in reference to the permanent 
alimony awarded the wife. In the first place the 
wife’s prayer in her petition was for permanent ali- 
mony, and not that she might be, upon the dissolution 
of the marriage, awarded a dower interest in her hus- 
band’s lands; and she did not complain.in the district 
court, nor does she here, that she was not given a dower 
interest. She must therefore be deemed to have assented 
to accept a sum of money equal in value to the dower as 
permanent alimony and in lieu thereof. (V'atro v. Tatro, 
18 Neb. 395.) Again we cannot say from the evidence in 
this record but that the $5,000 of permanent alimony 
awarded the wife is equal in value to what a dower in- 
terest in the lands of the husband would have been. 
There is no fixed rule in this state for determining what 
portion of a husband’s estate should be decreed to his 
wife as alimony. The amount should be just and equita- 
ble, due regard being had for the rights of each party, 
the ability of the husband, the estate of the wife, and the 
character and situation of the parties. (Cochran v. Coch- 
ran, 42 Neb, 612; Heist v. I[cist, 48 Neb, 794.) We think 
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the decree of the district court complies with this rule. 
The wife is young and healthy. She has no child or 
children to support, and she did not contribute to the ac- 
cumulation of the husband’s property. The decree of the 
district court is in all things 

AFFIRMED. 


Norvat, J., offered no opinion. 


Crry oF OMAHA V ANDREW F Loop. 
FILED DECEMBER 8, 1898. No. 8499. 


1. Nuisance. The essential ingredient of a nuisance is its unlawfnal 
or wrongful character. 


2. OBSTRUCTION OF SrREET. The unlawful obstruction of «a 
public street is a nuisance, but that which is authorized by com- 
petent legal authority does not in law constitute a nuisance. 

3. IMPROVEMENT OF STREET. When the authorities of a mu- 


nicipal corporation, invested by the legislature with authority 
so to do, construct an improvement in a public street, such im- 
provement is not a nuisance, though it damage adjacent prop- 
erty, intertere with the owner’s enjoyment thereof, and be neg- 
ligently constructed. 


4. Improvement of Street: DamaGEs TO ADJaceNT PROPERTY: JDra- 
BILITY OF City. Where property fronting on a public street 
is damaged by the method or manner adopted by the authorities 
of a municipal corporation in permanently grading such street, 
the corporation is liable to the owner of such property for such 


damages, 

5. In such case the owner’s measure of dam- 
ages is the depreciation in value of his property caused by the 
construction and permanent maintenance of the grade. 

6. 7 ss : Evipence. And for the purpose of arriving 


at the amount of such depreciation the fact that the grade, as 
constructed and maintained, obstructs, and will continue to 
obstruct, the owner’s passage between his property and the 
street, decreases the rental value of his property, and inter- 
feres with his enjoyment and possession thereof, and every 
other fact and circumstance that would depreciate the market 
value of the property in the mind of a good-faith intending puy- 
chaser thereof, are proper elements for consideration, 
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: LisitaTion or Action. In such case the owner's 
cause of action accrues on the completion of the grade and is 
barred in four years thereafter. 


Error from the district court of Douglas couty 
' Tried below before Buair, J. Reversed. 


W. J. Connell, for plaintiff in error, 
FLW. Fitch, contra. 


RAGAN, C. 


Sixth street is one.of the public thoroughfares of the 
city of Omaha, and extends north and south. It is 
crossed at right angles by Pine street. These streets are 
each 100 feet in width. On the southeast corner of their 
‘intersection lies block 38 of Credit Foncier Addition, and 
in the northwest corner of this block are lots 3 and 4 
thereof, the property of Andrew I*lood. These streets 
intersect on the crest of a hill or bluff. The authorities 
of the city of Omaha duly caused the two streets to be 
graded, and in so doing made a cut in each of said streets 
in front of Flood’s property 66 feet deep. The city, how- 
ever, in erading these streets did not grade them to their 
full width of 100 feet, but graded only a width of 60 feet 
in each street, thus leaving an embankment on the north 
and west of Flood’s property 20 feet wide. More than 
four years after the completion of this grade- Flood 
brought suit in the district court of Douglas county 
against the city of Omaha, setting forth, in substance, the 
foregoing facts and alleging that the strips of earth left 
by the city ungraded between his property and the 
eraded street interfered with his unobstructed passage 
between his lots and the graded streets; that such strips 
constituted a continuing nuisance;-that prior to the grad- 
ing his property had a rental value of $200 per year; that 
since the grading of the streets, and by reason of the man- 
ner in which they were graded, the rental value of the 
property had been decreased fifty per cent. [Flood in his 
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petition further alleged that by reason of the city’s grad- 
ing the said streets in the manner it did, he himself had 
been unable to grade his lots or bring them to grade or to 
use the streets adjacent to his property, to his damage in 
the sum of $7,000. The city in its answer admitted the 
grading of the streets as alleged by Flood, and among 
other defenses interposed the statute of limitations. 
Flood had a judgment, to review which the city has filed 
here a petition in error. 

It stands admitted by the record that these streets, as 
laid out and platted, were each 100 feet in width; that 
the city caused them to be graded to the width of only 
60 feet, thus leaving a strip of earth or an embankment 
20 feet wide on each side of each street between the 
graded portion thereof and the lot line of the abutting 
owner; that the city authorities of said city were by law 
invested with the power to grade these streets in the 
manner they did; that the work of grading was not neg- 
ligently done, unless the partial grading of the street was 
negligence; and that Flood has sustained no injury or 
damage as the result of this grading, except such as re- 
sulted from its being a partial instead of a complete grad- 
ing of the streets. Without following the specific assign: 
ments of error we proceed at once to the merits of the 
controversy. 

1. The district court instructed the jury as follows: 
“A city has no right to obstruct its streets by itself or 
agents so as to deprive the property holder of free ac- 
cess to and from their lots abutting on the same. If it 
permits the use of a street to be in any manner ob- 
structed, it must see that the approach is so constructed 
as not to produce injury to adjacent property holders. 
If you believe from the evidence that damage to the ~ 
plaintiff has been occasioned by the alleged obstruction 
complained of, and that the same has operated as an in- 
jury to the use and occupation of plaintiff’s premises and 
has caused a loss of rents, or his comfortable enjoyment 
thereof has been lessened, then you are instructed to find 
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from the evidence to what extent an injury has been oc- 
casioned thereby. * * * The embankments com- 
plained of in this case, if they have worked any hurt, in- 
jury, damage, or inconvenience to the plaintiff, constitute 
a continuing nuisance, and the statute of limitations is 
not a bar to plaintifi’s right to recover in this suit such 
damages as the jury shall find from the evidence he has 
sustained within four years next previous to the date 
when this suit was brought.” The court refused to in- 
struct the jury as follows: “You are instructed that the 
city was under no obligation to grade the property lying 
between plaintifi’s lots and the streets of the city of 
Omaha, * * * and no such duty is enjoined upon the 
city by the charter of metropolitan cities, or by law; 
and that said earth standing upon said property lying 
between the street of the city of Omaha and the premises 
of plaintiff was not in law, as applicable to the evidence 
in this case, a nuisance. As the undisputed proof in this 
case shows that the grading in controversy was done 
more than four years prior to the commencement of this 
action, all claims for damages by reason of such grading 
are fully and completely barred by the statute of limita- 
tions at the time of the commencement of this action. 
You are instructed that unless the banks of earth * * * 
adjoining Sixth * * * and * * * Pine streets were 
nuisances, no recovery whatever can be had in this ac- 
tion. As to whether these strips, or either of them, was 
a nuisance, it was proper for you to consider whether the 
ground comprising these strips was left in its original 
condition; and if it was, and by no act of the city it was 
changed from its original condition, the said banks 
would not be a nuisance such as would give the plaintiff 
aright of recovery by reason of allowing them to remain 
in their original condition.” 

We have quoted these instructions for the purpose of 
showing the theory upon which this case was tried in the 
court below. It will be observed that the theory of Flood 
was—and the district court adopted it—that these un- 
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graded portions of the street obstructed Flood's passage 
between his property and the graded portion of the 
streets, disturbed him in the enjoyment of his property, 
depreciated its rental value, and that therefore the un- 
graded portions of the street constituted a continuing 
nuisance. We think this theory was wrong. The city 
authorities were clothed with the amplest jurisdiction as 
to its streets, were not only invested by law with the con- 
trol and management of its streets, but were expressly 
authorized to open, to extend, to wideu, to narrow, to 
grade, to improve and keep in repair the streets to any 
width they might deem best for the interests of the city. 
Suppose the city authorities, instead of causing a cut to 
be made at the intersection of these streets, had con- 
structed tunnels there. Then, doubtless, these tunnels 
would have obstructed Ilood’s passage between the 
property and the tunnels quite as nuch as the cuts do; 
but would the courts have been authorized to say that 
these tunnels constitute a nuisance? We think not, Sup- 
pose Flood’s property, instead of being on the crest of the 
hill, should have been located in a depression between 
two hills and the cigy authorities had, in the streets on 
which his property abutted, caused to be erected a fill or 
had built viaducts and these had obstructed Flood’s pas- 
sage between the traveled streets and his property, and 
caused him a loss of rents. Would it follow that this 
viaduct or this fill would therefore be a nuisance? We 
think not. The basis of every nuisance is its unlawful 
or wrongful character. 

The trouble with Flood’s theory and that of the dis- 
trict court is they assume that because the partial grad- 
ing of the street as done by the city authorities caused 
Flood’s damage and an injury, therefore it was a nui- 
sance. It by no means follows that because of the man- 
ner in which a street is graded or any other public imn- 
provement is made, damaging an abutting property 
owner, such public improvement or street grading is a 
nuisance. The grading may be done or the public im- 
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provement may be erected in a negligent manner, and 
yet it would not follow that it was a nuisance, and that 
the courts had a right to abate it. Here the inprovement 
complained of as a nuisance was neither wrongfully nor 
unlawfully made. It was made by authority of law, and 
the manner. of its making was one committed to the dis- 
cretion of the city authorities; and if we concede that, 
by the improvement as made, Flood was disturbed in 
the possession of his property and suffered a loss of rents 
and that the improvement was negligently made, still 
it was not a nuisance. A nnisance is something wrong- 
fully done or permitted which injures or annoys another 
in the enjoyment of his legal rights; and since the very 
definition assumes the existence of wrong, those things 
which may be annoying or damaging, but for which no 
one is in fault, are not to be deemed nuisances, though 
all the ordinary consequences of nuisance flow from 
them. (Cooley, Torts p. *566.) -Of course the unauthor- 
ized or unlawful obstruction of a public street is a nui- 
sance, but that which is authorized by competent legal 
authority cannot in law constitute a nuisance. (Davis v. 
Mayor, 14 N. Y. 506.) In Garrett v. Lake Roland EF. R. Co., 
29 Atl. Rep. [Md.] 880, it was held that the location of an 
abutment in a public street to be used as an approach to 
an elevated railway, when authorized by the ordinances 
of a city, was.not a nuisance. The supreme court of the 
United States in Transportation Co. v. Chicago, 99 U.S. 
635, laid down the broad proposition: “That which the 
law authorizes cannot be a nuisance, such as to give a 
common-law right of action.” 

In support of his contention that the portions of the 
street left ungraded by the city in front of his client’s 
property constitute a nuisance counsel for Flood have 
cited us to numerous cases. One of these cases is 
Brakken v. Minneapolis & 8S. P. R. Co, 11 N. W Rep. 
[Minn.] 124. But that case holds, and holds only, that 
the owner of lots abutting on a public street has such 
special interest in the street as to entitle him to main- 

13 
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tain a private suit for damages against a party who 
wrongfully obstructs the street in front of his property. 
The street in front of the plaintiff’s property in that case 
had been obstructed and the plaintiff’s property dam- 
aged by the construction of a railroad in the street. It 
does not appear whether the railroad was constructed in 
the street in pursuance of authority granted by the city 
council which had control of the street, but the case rests 
upon the principle that the railroad was wrongfully in 
the street. If the railroad had been constructed in that 
street without permission of the city authorities who had 
control of the street, then the railroad company was a 
trespasser, the railroad was wrongfully in the street, and 
it was a nuisance. 

Another case cited is Stack v. City of East St. Lowis, 85 
Ill. 877. In that case the city of East St. Louis author- 
ized a bridge company, which owned a bridge across the 
Mississippi river at East St. Louis, to construct an ap- 
proach to its bridge in one of the public streets of the 
city in front of Stack’s property. The bridge approach 
obstructed Stack’s passage between his property and the 
street in which the approach was constructed. The 
rental value of the property was diminished by the noise 
and confusion incident to persons traveling over the ap- 
proach, and the court held that the city of Hast St. Louis 
was liable to Stack for the damages which his property 
had sustained by reason of the construction and mainte- 
nance in the street in front of his premises of this bridge 
approach. Whether the approach to the bridge was a 
nuisance was a point not mentioned in the case. The de- 
cision of the court was based upon the proposition that 
the bridge approach was not one of the purposes for 
which the street was originally granted; that the use of 
the street for a bridge approach was a purpose foreign 
to the grant. In other words, that the bridge approach 
was a burden additional to those for which the street 
was granted by the original owner of the soil. 

Another case is Davis v. Mayor, 14 N. Y. 506. In that 
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case Sharp and others procured permission from the city 
authorities of the city of New York to construct a rail- 
road in Broadway, one of the principal streets of said 
city. Davis brought a suit to enjoin Sharp and his asso- 
ciates from constructing this railroad, on the grounds 
that the laws of the state of New York had not conferred 
any anthority upon the city authorities of the city of 
New York to pernit its stveets to be used for the pur- 
pose of building and operating therein a railroad, and 
that the improvement, if erected, would be a nuisance, 
and the court sustained Davis’ contention. The distinc- 
tion between that case and the one at bar is obvious. 
There the railroad in the street would obstruct it, and its 
presence there would be unlawful and unauthorized. 
Here the embankments which it is alleged obstruct the 
street, and which it is alleged constitute a nuisance, are 
not there unlawfully; and to paraphrase the language of 
Denio, C. J., in the Davis Case: If the embankments are 
lawfully in the streets, then it is impossible they should 
constitute a nuisance, as that is an offense which caunot 
be predicated on the lawful exercise of authority upon a 
subject to which it is applicable. 

Another case cited is Omaha & R. V. R. Co. v. Standen, 
22 Neb. 343. In that case the railroad company had con- 
structed a bridge across the Platte river and in so doing 
had constructed it so low that when the river was high 
and the ice flowing the bridge arrested the ice and caused 
the water to flow over the lands of adjoining proprietors 
and damage them, and it was held that for these damages 
the railway company was responsible. But this case 
does not decide that the bridge which was the subject of 
complaint was a nuisance, but the railway company 
which constructed it was held liable upon the principle 
that one must so use his property as not to unnecessarily 
and negligently injure another. The liability of the rail- 
way company was put upon the ground of its uegligence, 
and not upon the grounds that its bridge was unlawful 
or unauthorized, or a nuisance. Other cases resting upon 
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the same principle as the Standen Case are: Lincolu & B. 
IT. R. Co. v. Sutherland, 44 Neb. 526; City of Beatrice u. 
Leary, 45 Neb. 149; Fremont, BE. & M. V. BR. Co. uv. Harlin, 
50 Neb. 698. : 

A further review of cases* cited by counsel for Iloo¢ 
in support of his contention that these embankments 
constitute a nuisance would be unprofitable. Suffice it to 
say that they do not contradict the proposition that when 
the authorities of a municipal corporation invested by 
the legislature with authority so to do construct an im- 
provement in a public street, such improvement is not 
a nuisance, though the improvement damage adjacent 
proprietors and interfere with the owners’ enjoyment 
thereof and be negligently constructed. 

2. Another theory of counsel for Flood, and adopted 
by the district court, was that the manner in which the 
city graded the intersection of these streets,—that is by 
grading sixty feet thereof and leaving a twenty-foot strip 
on each side ungraded,—was negligence. I*or the pur- 
pose of this case we assume, but we do not decide, that 
the manner in which the city graded the intersection of 
these streets was a negligent one; that the leaving un- 
touched and ungraded of twenty feet of the soil, as it 
originally existed, on each side of the street was negli- 
gence, and as the result of that negligence I*lood’s prop- 
erty was depreciated in value, the rental value of his 
property depreciated, and his passage between his prop- 


*City of Pckin v. Brereton, 67 Tll. 477; Nevins v. City of Peoria, 41 Il. 
502; Park v. Chicago € S. W. R. Oo., 43 Ia. 636; Blesch v. Chieago & N. 
R. Oo., 43 Wis. 183; Carl v. Sheboygan d F. D. L. R. Co, 1 N. W. Rep. 
[Wis.] 295; Wilder v. De Cou, 26 Minn. 10; Lackland v. North Missouri 
R. Co., 31 Mo. 181; Byrne v. Minneapolis & 8. L. R. Co., 36 N. W. Rep. 
[Minn.] 339; Emmons +. Minneapolis & 8S. L. R. Co., 36 N. W. Rep. 
[Minn.] 340; Francis vt. Sehoelikopf, 53 N. Y. 152; Hopkins v. Western 
P. R. Co., 50 Cal. 190; Frith v. Dubuque & C.D. & M. R. Co., 45 Ta. 403; 
Wetmore v. Traey, 14 Wend. [N. Y.] 252; State v. Atkinson, 24 Vt. 448; 
State v. Woodirard, 23 Vt. 92; Smith v. Putnam, 62 N. TW. 369; Nelson vy, 
Godfrey, 12 TH. 20; Harper v. City of Milicaukee, 30 Wis. 365; Kobs r. 
City of Minneapolis, 22 Minn. 159; Shepherd vr. Willis, 19 O. 142: Thayer 
v, Brooks, 17 O. 489; Palmer v. City of Lincoln, 5 Neb. 144; Daris r. 
Mayor, 14 N. Y. 507; Laflin & Rand Powder Co. v. Tearney, 131 ll. 322. 
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erty and the graded streets obstructed; but when did 
these damages accrue? We think when the grading was 
completed. At that time his cause of action accrued, 
and then, or at any time within four years thereafter, 
he might have sned the city for such injuries; and the 
nleasture of his damages would have been the difference 
in value of his property as it existed before the grades 
and cuts were made and as it existed afterwards, and in 
estimating and determining this difference in value the 
facts that the grades as made obstructed his passage 
between his property and the streets and decreased the 
rental value of his property would have been competent 
considerations. A prudent intending purchaser of this 
property, after this grade was completed, would have 
perhaps given less for the property because of the inan- 
ner in which the city had graded these streets. ‘The 
damages, then, sustained by Flood by reason of the man- 
ner in which these cuts were made were all embraced 
within the damages awarded to him, if such award was 
made, by reason of his property having been damaged 
for public use. If no such award was made, and he 
brought suit and obtained a judgment against the city 
for the damages, then the damages claimed in this action 
were embraced within the judgment rendered in such 
suit. In other words, the damages which he claims here 
accrued more than four years before he brought this ac- 
tion. (Omaha & BR. V. R. Co. v. Moschel, 38 Neb. 281; 
Omaha & S. R. Co. v. Todd, 39 Neb. 818.) In Chicago, B. & 
Q. R. Co. v. O'Connor, 42 Neb. 90, the railway company 
constructed its road in a public street in front of O’Con- 
nor’s property, and operated its trains thereon, and 
erected in said street a coal-house, and hoisting appa- 
ratus, and side tracks for use in connection therewith. 
More than four years after these obstructions were 
placed in the street O’Connor sued the railway company 
for damages, alleging that the running of engines over 
its tracks injured the walls, foundations, and plastering 
of his house; that the ringing of bells and sounding of 
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whistles, the noise from escaping steam, and the smoke, 
dust, and soot arising from operating the engines and 
unloading of coal at the coal-house rendered the occu- 
pancy of his premises uncomfortable, and depreciated 
its rental value; and it was held that O’Connor’s cause 
of action accrued at the time these obstructions were 
permanently placed in the street, and that these facts of 
which O’Connor complained, and every other fact and 
circumstance that would have injured the market value 
of the property in the mind of a good-faith intending 
purchaser thereof, would have all been proper elements 
for consideration in determining the damages which 
O’Connor’s property had sustained by reason of the care- 
ful construction and proper operation of the railway and 
coal-house in the street. The embankments left by the 
city in grading the intersection of the streets in contro- 
versy were not temporary obstructions. Their presence 
in the street was owing to the method adopted by the 
city authorities in grading these streets. They were per- 
manent, and whatever damages Flood sustained by rea- 
son thereof accrued when they were completed. The 
judgment of the district court is contrary to law and it 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 


CITY OF OMAIZA V. ANDREW FLOOD. 
FILED DECEMBER 8, 1898. No. 8506. 


Nuisance: IMPROVEMENT oF STREET: DamMAces. On the authority of 
City of Omaha v. Flood, 57 Neb. 124, the judgment of the district 
court in this case is reversed. 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. Reversed, 


Vou.57] SEPTEMBER TERM, 1898. 138 


Oerter v. State. 


W. J. Connell, for plaintiff in error. 
I’, W. Fitch, contra. 


RaGan, C. 


The facts in this case are the same as those in City of 
Omaha v. Flood, 57 Neb. 124, and upon the authority of 
that case the jud pment of the district court in this is 


REVERSED. 


HENRY OFRTER V. STATE OF NEBRASKA. 
FiLteD DECEMBER 8, 1898. No. 10130. 


1. Crimes: Accessories: STATUTES. The effect of section 1 of the 
Criminal Code is to make the aiding, abetting, or procuring of 
another to commit a felony a substantive and independent 
crime. 


2. 


: Ivrormation. On an information charging one as 
principal with having committed a felony the prisoner cannot be 
convicted as an accessory. 


3. Gaming: Accessories: INroRMATION. The prisoner was indicted 
for setting up and keeping gaming tables and gambling de- 
vices. ‘he district court instructed the jury that if they found 
that he set up or kept the gaming tables and devices or “aided 
and abetted another so to do,” they should find him guilty. 
Held erroneous. 


Error to the district court for Douglas cone: 
Tried below before SLABAUGH, J. Reversed. 


LI. J. Dunn, for plaintiff in error. 


C.J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney Gencral, for the state. 


RaGan, C. 


In the district court of Douglas county Henry Oerter 
was convicted of the crime of having set up and kept 
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for gain certain gaming tables and gambling devices con- 
trary to the provisions of section 215 of the Criminal 
Code. He brings the judgment pronounced upon that 
conviction here for review. 

Of the errors assigned we notice only one. On the 
trial the district court instructed the jury: “The material 
allegations in the information which the state must 
prove beyond a reasonable doubt before you will be jus- 
tified in returning a verdict against the defendant are 
that * * * the defendant Henry Oerter, either alone 
or knowingly aiding, assisting, or abetting another, did 
unlawfully and feloniously set up, or did unlawfully and 
feloniously keep, for the purpose of gain certain gaming 
tables and gambling devices named in the information. 
If you believe that the state has proved the above ma- 
terial allegations as above stated beyond a reasonable 
doubt, then, and in such case, you should find the de- 
fendant guilty of the crime charged.” Section 1 of our 
Criminal Code provides that any person who shall aid, 
abet, or procure any other person to commit a felony 
shall, on conviction thereof, be punished in the same 
manner and to the same extent as the person who actu- 
ally committed the felony could be punished. The ef- 
fect of this legislation is to make the aiding, abetting, 
or procuring of another to commit a felony a substantive 
and independent crime. The plaintift in error was not 
charged as an accessory before the fact, but as principal. 
He was not charged in the indictment with aiding and 
abetting another to ‘set up or keep gaming tables or 
gambling devices, but with havi ing committed that crime 
himself. By the instruction just quoted the court in 
effect told the jury that, if the evidence warranted, they 
might find the plaintiff in error guilty of aiding and abet- 
ting another to commit the crime for which the prisoner 
stood indicted. This was error. The prisoner was in- 
dicted for one crime. He could not be lawfully con- 
victed of another and different crime for which he was 
not indicted. (Hill v, State, 42 Neb. 503; Dixon v, State, 
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46 Neb. 298; Walrath v. State, 8 Neb. 80; Noland v. State, 
19 O. 131.) The judgment of the district court is 


REVERSED. 


ATKINSON & Dory v. MAy’s ESTATr. 
Firep DrcEeMBER 8, 1898. No. 8496. 


Contest of Will: ATTroRNeEY’s FEES: LIABILITY oF EstTaTE. The es- 
tate of a decedent is not liable to an attorney for services ren- 
dered by him for and at the request of a legatee under decedent’s 
will in a contest thereof, 


Error froin the district court of Lancaster county. 
Tried below before Trsprrs, J. Affirmed. 


John L. Doty, for plaintiffs in error: 


Expenses of litigation in attempting to support a will 
should be allowed against the estate; and attorneys’ fees 
should be included. (d/ecker v. Meeker, 37 N. W. Rep. 
{Ia.] 773; Moore v. Alden, 80 Me. 301; Mathis v. Pitman, 
32 Neb. 191; Glen v. Fisher, 10 Am. Dec. [N. Y.] 310.) 


Reese & Gilkeson, contra: 


Plaintiffy’ claim was properly disallowed. (Lusk ». 
Patterson, 30 Pac. Rep. [Colo.] 253.) 


RAGAN, C. 


Nancy Jennie May died in Lancaster county, leaving 
a paper purporting to be her last will and testament, 
in and by which she bequeathed $1,000 to the “African 
Mission under Bishop Taylor’s Jurisdiction.” This pa- 
per was presented to the county court of said county for 
probate, and its probate resisted. Bishop Taylor, or 
some one acting for him, employed Messrs. Atkinson & 
Doty, attorneys and counsellors at law of the Lancaster 
county bar, to assist in the litigation which ensued over 
ihe contest of this will. The county court admitted the 
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will to probate and the contestants appealed to the dis- 
trict court, where a judgment was rendered denying the 
will probate. Subsequently the county court appointed 
an administrator for the estate of Nancy Jennie May, and 
Atkinson & Doty filed in the county court a claim against 
the May estate for the services which they had rendered 
in the will contest proceedings. The county court dis- 
allowed the claim and Atkinson & Doty appealed to the 
district court, which also rendered a judgment disallow- 
ing their claim, and they have filed a petition in error 
here to review this judgment of the district court. 

The judgment of the district court was right. The 
estate of a decedent is not liable to an attorney for serv- 
ices rendered by him for and at the request of a legatee 
named in the decedent’s will in a contest thereof. The 
judgment of the district court is 

AFFIRMED. 


UNION STOCK-YARDS COMPANY V. EDWARD GOODWIN. 
FILED DECEMBER 8, 1898. No. 8489. 


1. Master and Servant: INSPECTION OF APPLIANCES. A person or cor- 
poration using the cars or appliances of another person or cor- 
poration, as to its employés, uses such cars or appliances charged 
with the same duty as to inspection as if they were his or its 
own. 


2. 


: Risks OF EMPLOYMENT. An employ6 who, under 
the instructions of his master, uses the car or appliance in his 
master’s possession belonging to some other person or corpora- 
tion thereby assumes only the same risk that he would if the 
ear or appliance belonged to his employer. 


The undisputed facts as to the condition of a de- 
fective car brake stated, and held that the jury was justified in 
inferring therefrom that a reasonably careful inspection of the 
brake by a competent inspector would have revealed its defect- 
ive condition, although the defect was of so latent a character 
as not to be discernible at a glance by one inexperienced in 
brake construction or inspection. 


4, Evidence: INFERENCES. A jury has the right to draw rational, rea- 
sonable, and logical inferences from facts proved or admitted, 
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5. 


: IRRELEVANCY: JUDGMENT. A judgment lacks evidence to 
support it which resis solely on testimony irrelevant under the 
issues made by the pleadings. 


6. Master and Servant: RULE or Custom: Risks oF EMPLOYMENT: 
PLeEapine. That an employé knew of a rule or custom of his 
employer, by which his business was conducted, but neverthe- 
less continued in his service, and thereby assumed the risk of 
injury from a defective uppliance furnished him for use, is 
affirmative matter of defense and must be pleaded. 


vi : DEFECTIVE APPLIANCES: RisKS OF EmrLoyMENT. A brake- 
man who goes upon a car to set a brake thereof, knowing that 
the car has not been inspected, does not for that reason assume 
the risk of the brake being defective, he not knowing that the 
brake is out of order, the defect not being obvious, and it not 
being his duty to inspect cars or brakes, or to handle cars kuown 
or supposed to be defective. 


8. : : . An employé assumes the risk arising from 
defective appliances used, or to be used by him, or from the man- 
ner in which a business in which he is to take part is conducted, 
when such risks are known to him or are apparent and obvious 
to persons of his experience and understanding, Dehning v. De- 
troit Bridge & Iron Works, 46 Neb. 556, followed. 


9. 


No defect being obvious, an eimployé has 
the right to assume that a tool or appliance furnished him by 
his employer is reasonably safe and fit for the purposes for which 
he is required to use it. 


10. 


: INSPECTION OF APPLIANCES: NEGLIGENCE. To inspect a car 
brake may require more than a simple glance at it. Such a test 
must be applied as would probably reveal a defect if one existed; 
and the neglect of a car inspector to make such a test is evi- 
dence of negligence. 


11. Evidence: Custom: Book oF RULES: REBUTTAL. Certain rulings 
of the trial court on the admission of rebuttal evidence exam- 
ined and sustained. 


12. Master and Servant: Injury To EMPLoYE: CoNTRIBUTORY NEGLI- 
GENCE: Harmiress Error. An instruction that “contributory 
negligence is based upon, and presupposes, the negligence of 
the defendant, and cannot exist without some negligence on 
defendant’s part,” criticised, but, in view of the issues, held 
not prejudicial, if erroneous. 


Error from the district court of Douglas county. 
Tried below before SuaBauGH, J. Affirmed, 
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I. R. Andrews and Frank 7. Ransom, for plaintiff in 
error. 


James P. English, contra. 


RaGavn, C.- 


The Union Stock-Yards Company is a state corpora- 
tion. It owns and operates at the city of South Omaha, 
in éonnection with its business of lotting, feeding, and 
caring for stock in transit, a system of railroads con- 
necting its yards with various packing-houses located 
at that place, and which railroads connect the packing- 
houses and yards with the terminals of the various rail- 
Ways centering at that point. The switching and trans- 
ferring of cars from the railway termini to the stock- 
yards and packing-houses is carried on by the stock-yards 
company with its own engines, crews, and over its own 
tracks. On April 10, 1895, the stock-yards company had 
in its employ one Edward Goodwin, who was a brakeman, 
On this date Goodwin and the crew of which he was a 
inember were ordered to bring from the Burlington road, 
or its terminus, six cars of cattle, and set the cars out 
at the stock-yards chute for the purpose of unloading. 
One of the cars in this train was a Hammond refriger- 
ator car equipped with an ordinary hand-brake. Fitted 
horizontally on the top of the brake-rod or shaft, ex- 
tending above the top of the car, was an iron wheel used 
by brakemen for the purpose of setting the brake at- 
tached to the lower end of the brake-rod by a chain. 
This horizontal iron wheel was fastened to the brake- 
rod by a nut screwed on the end of the shaft. Goodwin, 
while in the discharge of his duties as such brakeman, 
in switching out these six cars of cattle, climbed on this 
Hammond refrigerator car, and while the six cars were 
moving he attempted, as was his duty, to set the brake. 
The nut which should have-held the horizontal wheel 
firmly to the brake-rod came off. The wheel came off, 
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and Goodwin was thrown to the ground and severely 
and permanently injured. The refrigerator car was not 
the property of the stock-yards company. The stock- 
yards company had not caused it to be inspected before 
it took it into its possession, and ordered its employés, 
among whom was Goodwin, to use it. The nut did not 
part from the brake-rod because of its being worn out, 
nor because of any defect in any part of the brake-rod 
or the nut itself. The end of the brake-rod and the nut 
which slipped therefrom were both perfectly sound, but 
the nut was too large for the brake-rod. The screw- 
threads in the nut did not fit the screw-threads on the 
brake-rod, and the opening in the nut was so large that 
it could be pushed down over the threads on the end of 
the brake-rod by one’s fingers. A mere glance or casual 
look at the nut on the brake-rod would not disclose to 
one inexperienced in the construction of brakes that the 
brake was defective in construction and dangerous be- 
cause of the size of this nut. In the district court of 
Douglas county Goodwin sued the stock-yards company 
for damages for his injury; alleged the improper con- 
struction of this brake and his ignorance of its defect; 
that the stock-yards company negligently neglected to 
have this car and brake inspected before taking it into 
its possession and causing him to use it; that a careful 
inspection of the brake and car by the inspectors of the 
stock-yards company would have revealed the defect in 
the brake; and that the neglect of the stock-yards com- 

pany to so cause the brake and car to be inspected was 
the proximate cause of his injury. He had a judgment 
for $10,350, to review which the stock-yards company 
si filed here a petition in error. 

1. As already stated, the car on which was the de- 
fective brake that caused Goodwin’s injury was not the 
property of the stock-yards company. This fact, how- 
ever, is no defense whatever for the stock-yards com- 
pany in this case. A person or corporation using the 
cars or appliances of another person or corporation, as 
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to its employés, uses such cars or appliances charged 
with the same duties as to inspection as if the cars or 
appliances were its own; and the employé who, under 
the instructions of his master, uses a car or appliance in 
lis master’s possession belonging to some other person 
or corporation thereby assumes only the same risk that 
he would if the car or appliance belonged to his em- 
Plover. (Gottlieb v. New York, L. E. & W. R. Co., 100 N. 
Y¥. 462, 3. N. IE. Rep. 344; Goodrich v. New York C. & H. R. 
I. Co., 22 N. E. Rep. [N. Y.] 397; Baltimore € P. R. Co. 
v. Mackey, 157 U.S. 73; Atchison, 7. & 8. F. R. Co. v. Pen- 
fold, 45 Pac. Rep. [Kan.] 574; Afissourt P. R. Co. v. Bar- 
ber, 44 Kan. 612, 24 Pac. Rep. 969; Atchison, T. & S. F. 
R. Co. v. Seeley, 54 Kan. 21, 37 Pac. Rep. 104.) 

2. A contention of the stock-yards company is that in 
order for Goodwin to recover he was compelled to show 
by a preponderance of the evidence that a reasonably 
careful inspection would have disclosed the defect in 
the brake which caused his injury, and that he failed 
to make such proof. We have already stated the actual 
condition of this brake at the time it was used by Good- 
win, in what manner the brake was defective, and the 
latent character of this defect to a person inexperienced 
in the construction of brakes who simply looked or 
glanced at it. The argument here is that from these un- 
disputed facts the jury were not warranted in inferring 
that a careful inspection of this brake and car by the 
inspectors of the stock-yards company would have re- 
vealed the brake’s defective condition. We do not agree 
to the contention. On the contrary, we are persuaded 
that from the undisputed facts in reference to this de- 
fective brake the jury were justified in drawing the in- 
ference that a careful inspection of the brake and car 
would have revealed the defect. It by no means follows 
that because a person inexperienced in the constructiou 
of a brake, seeing this one, would not have observed the 
defect that an inspector inspecting this car would not 
by the exercise of ordinary care have discovered the de- 
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fect. An ordinary railway brakeman simply observing 
a car wheel might conclude that it was sound, while the 
tap of the inspector’s hammer would reveal that the 
wheel was broken. The facts that the brake was im- 
properly constructed, and therefore defective and dan- 
gerous, and that this defect was not apparent at a glance 
stood admitted. It was a reasonable and logical de- 
duction from these admitted facts that had the brake 
been inspected by trained inspectors the defect would 
have been discovered; and such logical and reasonable 
deduction and inference the jury had the right to draw. 
(Kilpatrick v. Richardson, 40 Neb. 478; Kearney Canal & 
Water Supply Co. v. Akeyson, 45 Neb. 635.) 

In Chicago, B. & Q. R. Co. v. Wymore, 40 Neb. 645, 
Wymore’s intestate was killed in a collision between 
two trains. One train was standing on a siding, and a 
train on the main line collided with it because the switch- 
key in possession of the brakeman failed to open the 
switch-lock; and it was held that the jury might prop- 
erly infer from these facts that the railway company was 
guilty of negligence in sending out a brakeman equipped 
witb a key which it was not known would properly con- 
trol all the locks which he might have occasion to use. 
IRVINE, C., speaking for the court, said: “The evidence 
showed without contradiction that this key would not 
unlock this. particular lock, and there was no evidence 
tending to show that any test had been made of it before 
the accident, or that any precautions had been taken to 
ascertain its safety.” 

In Union Stock Yards Co. v. Conoycr, 41 Neb. 617, Con- 
oyer’s intestate was last seen examining a train that 
had been made up ready to move. His body was found 
between the rails on the track occupied by the train. 
The second car from the rear was found derailed, caused 
by material on the track, and the train had moved some 
distance after the derailment, dragging the body of Con- 
oyer’s intestate with it. There was no other proof of 
negligence. The present chicf justice speaking for the 
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court of this evidence said: “Constitute an array of phy- 
sical facts and set of circumstances which fully war- 
ranted the trial judge in submitting the case to the jury 
for their determination; and finding as the jury did, they 
would not be called upon, at any point in the case en- 
tering into such finding, to draw any inferences which 
would necessarily be violative of the rule of law which 
prescribes that ‘inferences must be drawn from facts 
proved,’ nor do we think that the verdict rendered neces- 
sarily involved any speculation and conjecture other 
than reasonable and fair inferences in view of all the. 
facts and circumstances proved on the trial as surround- 
ing the killing.” 

Other instructive cases on the subject under consid- 
eration are Spicer v. South Boston Ivon Co., 138 Mass. 426; 
Missouri P. R. Co. v. Barber; 24 Pac. Rep. [Kan.] 969; 
Missouri, K. & T. R. Co. v. Chambers, 48 S. W. Rep. ['Tex.] 
1090. ; 

3. It is next insisted that the judgment of the district 
court is erroneous because the evidence shows that the 
stock-yards company had a “well known rule,” “custom 
and manner” of doing business, namely, that all trains 
in which there were cars of live stock were taken to the 
chute for the purpose of unloading the stock before the 
stock-yards company inspected the cars; and that Good- 
win continued in the service of the stock-yards company 
with full knowledge of this rule or custom, and thereby 
assumed the risk of the defect which caused his injury. 
Assuming, without deciding, that the evidence in behalf 
of the stock-yards company established the existence 
of such well known rule and custom, and that Goodwin, 
with knowledge thereof, remained in the service of the 
company without objection, the contention is untenable, 
for the reason that no such defense as this was pleaded 
by the stock-yards company. No such an issue was made 
by the pleadings in the court below, and the evidence, 
and all the evidence, introduced which tended to show 
the existence of such rule or custom was irrelevant. A 
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judgment whose sole support is evidence which did not 
tend to prove or disprove any issue made by the plead- 
ings in the case could not stand. (WeCarock v. City of 
Omaha, 40 Neb. 64.) 

And this disposes of another contention of the stock- 
yards company that the court erred in refusing to sub- 
wit by its instructions this defense to the jury. What 
the stock-yards company did plead in the court below 
was that before Goodwin went upon the refrigerator 
car and attempted to set the brake thereon he knew that 
such car had not been inspected. But this is not a plea 
that Goodwin assnned the risk of the defect which in- 
jured him by continuing in the service of the stock-yards 
company and working upon its trains in pursuance of 
a well known rule and custom that the cars were to be 
unloaded before being inspected. 

4. Another contention is that Goodwin knew at the 
time he went upon the refrigerator car and attempted 
to set the brake thereon that the car had not been in- 
spected; and therefore, in attempting to set the brake 
on that car, he assumed the risk of its being defective. 
In support of counsel’s contention numerous cases* are 
cited, one of which is Arnold v. Delaware & Hudson Canal 
Co., 125 N. Y. 15, 25 N. E. Rep. 1064. In that case Ar- 
nold was injured while attempting to couple two cars, 
one of which had a broken draw-head; and the negli- 
gence charged to the company was the presence of that 
defect. It appeared from the evidence that the broken 
draw-head was obvious; and further it appeared that 
Arnold’s duty was, as an employé of the company, to 


*Hughes v. Winona & S. P. R. Co., 27 Minn. 187; Green v. Cross, 79 
Tex. 130; Beckman v. Consolidated Coal Co., 57 N. W. Rep. [La.] 839; 
Sechaible v. Lake Shore & M.S. R. Co., 56 N. W. Rep. [Mich.] 565; Sw/i- 
van v. India Mfg. Co., 113 Mass. 396; Chicago, B. d Q. R. Co. v, Mereves, 
36 It. App. 195; Camp Point Mfy. Co. v, Ballou, 71 Wt. 417; St. Louis & 
S. R. Co. v. Brite, 72 WW. 257; Pennsylrania Co. v. Lynch, 90 Ml. 333; Staf- 
ford v. Chicago, B. & Q. R. Co., 114 TH. 244; Simmons v. Chicagjo é T. 
R. Oo., 110 IH. 340; Greenleaf v. THlinois C. R. Co., 29 Ia, 14; Chicago 
& N. W. R. Co, v. Donahue, 75 Til. 106. 


14 


146 NEBRASKA REPORTS. [ Vou. 57 


Union Stock-Yards Co. v. Goodwin. 


take out cars which were damaged or supposed to be 
damaged from trains and place them on track for re- 
pairs. Under these circumstances the court held that 
the company was not liable to Arnold for his injury. 
We think the holding in that case was correct and that 
it is justified on two grounds: (1.) The defect which 
caused Arnold’s injury was an obvious one. That the 
draw-head of the car was broken was discernible from 
a casual glance. (2.) Arnold’s business was to handle 
cars known or supposed to be out of repair. By en- 
gaging in this business he assumed the risk of receiving 
an injury from a defective car. He was bound to know 
or presume that the cars which he was handling were 
defective and to be on his guard. But the case is not in 
point here. It was no part of Goodwin’s duty to handle 
defective cars. It was not his duty to inspect a car be- 
fore using it. That was a duty which the stock-yards 
company owed its employés. (Baltimore & P. R. Co. v. 
Mackey, 157 U. 8. 73.) And though Goodwin knew this 
car had not been inspected, he did not know that it was 
out of order. The defect was not obvious, and he there- 
fore had the right to assume that the brake on this car 
was reasonably safe and fit for the purposes for which 
it was intended. (Atchison, T. & 8S. F. R. Co. v. Penfold, 
45 Pac. Rep. [Kan.] 574; Chicago, B. & Q. R. Co. v. Kel- 
legg, 54 Neb. 127.) Among the other cases cited by 
counsel in support of their contention are Kelley v. Chi- 
cago, M. & 8. P. R. Co., 53 Wis. 74, Flanagan v. Chicago 
& N. W. BR. Co., 45 Wis. 98, Naylor v. Chicago & N. W. 
R. Co., 58 Wis. 661, and Abbott v. MeCadden, 81 Wis. 563, 
but not one of them, we think, sustains the contention 
that a brakeman who goes upon a car to set a brake, ° 
knowing that the car has not been inspected, thereby 
assumes the risk of the brake being defective, he not 
knowing that the brake was out of order, the defect not 
being obvious, and it not being his duty to inspect cars 
or brakes, or to handle cars known or supposed to be 
defective. On the other hand, contrary to the conten- 


VoL. 57] SEPTEMBER TERM, 1898. 


Union Stock-Yards Co. v. Goodwin. 


W447 


tion of the plaintiff in error, the doctrine of this court 
is that “an employé assumes the risk arising from de- 
fective appliances used:or to be used by him, or from 
the manner in which a business in which he is to take 
part is conducted, when such risks are known to him or 
are apparent and obvious to persons of his experience 
and understanding.” (Dehning v. Detroit Bridge & Tron 
Works, 46 Neb. 556; Chicago, B. & Q. R. Co. v. MeWiinnis, 
49 Neb. 649; Malm v. Thelin, 47 Neb. 686; Kearney Hlee- 
trie Light Co. v. Laughlin, 45 Neb. 390; Missouri P. RR. Co. 
v. Baxter, 42 Neb. 793.) 

5. The next contention is that the court erred in per- 
mitting Goodwin to introduce in evidence a book known 
as the “Code of Rules” adopted by the Master Car Build- 
ers’ Association. A number of witnesses called by the 
stock-yards company had testified, presumably as-ex- 
perts, that in their opinion a careful inspection of this 
brake by duly qualified car inspectors would not have 
revealed its defective condition. Hach of these witnesses 
on cross-examination said in substance that what lie 
meant by a reasonably careful inspection was such 
an inspection and examination as was required by this 
“Code of Rules.” The code was identified by the wit- 
nesses as being the one issued by the Master Car Build- 
ers’ Asociation, and the one in force in the month of 
April, 1895, in the state of Nebraska, and the one under 
which the inspectors of cars operated, and by which they 
were governed. When Goodwin came to put in his re- 
buttal testimony he offered in evidence this “Code of 
Rules.” It is first insisted by counsel for the stock- 
* yards company that the court erred in permitting the 
book to go in evidence because counsel had not had an 
opportunity to cross-examine his witnesses with refer- 
ence to the contents of the book. We confess we do not 
see the force of this objection. When the book was of- 
fered in evidence the case had not closed, and we do not 
know from the record why counsel for the stock-yards 
company did not recall their witnesses who had iden- 
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tified the book and ask them such questions as to its 
contents as they desited. Counsel say that their wit- 
nesses who had identified this book had left the witness 
stand at the time this book was offered in evidence. 
This of course is true, but it does not necessarily follow 
from that that they could not have recalled them. The 
very fact that counsel for Goodwin, while cross-exam- 
ining the stock-yards company’s witnesses, had them 
identify this book was sufficient-notice to counsel for 
the stock-yards company that Goodwin would probably 
use this book in evidence on rebuttal. 

A second contention is that the book itself was in- 
competent testimony. We do not think it was. The 
principal issue litigated on the trial was whether a care- 
ful inspection would have revealed the brake’s defective 
condition, and the stock-yards company was permitted 
to bring experts upon the stand and have them testify 
that in their opinion a careful inspection of this brake 
according to the Code of Rules of the Master Car Build- 
ers’ Association would not have revealed its defective 
condition. Now the book complained of is entitled “A 
Code of Rules Governing the Condition of and Repairs 
to Freight Cars,” ete., and under the head of “Brakes 
in Bad Order” the very first rule is that a brake shall be 
considered in bad order unless tle brake wheel is se- 
cured to the shaft with a properly fitted nut. This code 
of rules then tended to show that it was the duty of an 
inspector, when inspecting a brake, to ascertain if the 
nut was properly fitted to the brake-shaft. In other 
words, it tended to rebut the expert testimony of the 
steck-yards company’s witnesses that a careful inspec- ; 
tion of the brake would not have revealed its defect. 
But this evidence went further. One, if not more ex- 
pert witnesses, had been permitted to testify for the 
stock-yards company that a reasonably careful inspec- 
tion of this brake by a car inspector consisted in the in- 
spector looking at and observing the wheel and the nut, 
but that such an inspection did not require the inspector 
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to take hold of the wheel for the purpose of ascertaining 
if it would come off. If an inspector is to comply with 
the Code of Rules, then he is to ascertain by inspection 
whether the brake-wheel is secured to the brake-shaft 
with a properly fitted nut. Within the meaning of this 
rule to inspect a brake means more than to simply look 
at it. An inspector may not be required to take hold of 
a wheel and try to pull it off; but to inspect it he must 
know for a certainty whether the wheel is securely fast- 
ened to the brake-shaft, and for ascertaining that fact 
he must use such methods or appliances as will produce 
an effective test, whether the appliance be his hand, a 
monkey-wrench, or some other equally efficacious in- 
strument. We think this testimony was perfectly com- 
petent. 

6. On the trial the district court on its own motion 
gave to the jury among others the following instruction: 
“Contributory negligence is based upon and presupposes 
the negligence of the defendant, and cannot exist with- 
out some negligence on defendant’s part. In determin- 
ing whether or not plaintiff was guilty of contributory 
negligence, you must take into consideration all of the 
facts and circumstances in the case as detailed by the 
evidence, and if from all the evidence you find that the 
plaintiff did not exercise usnal and ordinary care, when 
by the exercise of ordinary and usual care he might 
have avoided the injury complained of, then, if you so 
find, he would be guilty of contributory negligence, and 
he could not recover.” The criticism of this instruction 
is that by it the court told the jury in effect that the 
stock-yards company admitted it had been guilty of neg- 
ligence. It stood admitted by the pleadings that the 
stock-yards company had not caused this car to be in- 
spected before ordering its employés to use it. The neg- 
lect to inspect this car was evidence of negligence on 
the part of the stock-yards company. One of the de- 
fenses interposed by the stock-yards company to Good- 
win’s action was that his injury was the result of his 


150 NEBRASKA REPORTS. [ VOL. 57 


Yoder v. Haworth. 


own negligence, or his contributory negligence. Tech- 
nically then the instruction did not misinform the jury 
as to the status of the issues in the case. We doubt very 
much the propriety of ever giving such an instruction 
as this, but we are persuaded that the stock-yards com- 
pany was not prejudiced by the giving of this instruc- 
tion, if it be conceded erroneous. We find no error in 
the record and the judgment of the district court is 


AFFIRMED. 


BarrLetr Y. YODER ET AL. V. GEORGE D. HawortTH 
ET AL. 


FiteD DECEMBER 8, 1898. No. 8396. 


1. Sales: ConsTRuUcTION oF ConrracT. ‘The contract hetween the par- 
ties set out in the opinion, and held not one of conditional sale, 
nor one of agency, but an unconditional contract of bargain and 
sale. 


a : . Osborne v. Plano Mfg. Co., 51 Neb. 502, and National 
Cordage Co. v. Sims, 44 Neb. 148, distinguished. Mack v. Drum- 
mond Tobacco Co., 48 Neb. 397, followed. 


ERkoR from the district court of York county. Tried 
below before Bares, J. Jteversed. 


George B. France, for plaintiffs in error. 
Gilbert Bros., contra. 


RaGan, C. 

This is an action of replevin brought in the district 
court of York county by George D. Haworth against 
Bartlett Y. Yoder and others. At the conclusion of the 
evidence the jury, in obedience to an instruction of the 
court, returned a verdict in favor of Haworth. To re- 
view the judgment entered upon this verdict Yoder has 
filed here a petition in error. 

1, During the years 1893 and 1894 one Burr was en- 
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gaged in the business of selling agricultural implements 
in the city of York, Nebraska, and in said years acquired 
from Haworth under a written contract, hereinafter to 
be noticed, the possession of a lot of agricultural imple- 
ments. In July, 1895, Burr was indebted to Kingman 
& Co. and to the Gale Manufacturing Company in a 
large sum of money. In satisfaction, or part satisfac- 
tion, of this indebtedness Burr sold and delivered to 
Kingman & Co. and to the Gale Manufacturing Com- 
pany the property in controversy in this action, being 
property which he had acquired from Haworth under 
his contract with him hereinafter to be noticed. Ha- 
worth, claiming to be the owner of the property sold 
and transferred by Burr to Kingman & Co. aud to the 
Gale Manufacturing Company, brought this action of 
replevin therefor against Yoder, who was in possession 
* of the property as the agent of Kingman & Co, and of 
the Gale Manufacturing Company. The contract be- 
tween Burr and Haworth under and by virtue of which 
Burr came into possession of the property sold to King- 
man & Co. and to the Gale Manufacturing Company 
was and is in the words and figures following: 
“York, Nes., Jan. 11, 1893. 

“Messrs. Haworth & Sons, Decatur, -Ill.: 

“Please manufacture and deliver on board cars at 
Council Bluffs and ship to our address on or before the 
15th day of March, 1893, the following bill of check 
rowers, to be sold on commission for your account, and 
subject to the following conditions, viz.: 


Width . | Total Name of 
No. of Remarks. Price. eee Kind. 
Drop 
25 planter...... - é Wide wheels. eis ree Planter Ck. R. 
25 Haworth steel . ; 
10 Brown steel ...| 4 
20 coils wire ese #10 
ROO A as 90 
4 6c be eae be 40 
qo CLT] 420 
jo sc té ae Fi i 10 
4 “. sé ae il i“ 40 


152 NEBRASKA REPORTS. ‘[Vou. 57 


Yoder v. Haworth. 


“Tf all is paid cash July 1, the net price of planters 
to be $23.50, C. rowers $9.50 each, and ten per cent off on 
extras. 

“dst. All machines shall be received and immediately 
put in good store, free of expeuse to you, and we be your 
agent for all goods furnished us for sale on your ac- 
count. 

“2d. The freight and storage shall be paid by us and 
the amount shall form no part of any expense to be paid 
by you. All machines shall be forwarded in accordance 
with your orders, only collecting on such forwarded ma- 
chines the freight and drayage paid on same, and I will 
carry insurance at my expense in such an amount as will 
cover loss by fire, lightning, or tornado. 

“3d. All machines shall be sold for cash, or good farm- 
ers’ notes taken in Haworth & Sons’ name, payable not 
later than September first next, with ten per cent inter- 
est from day of sale; and all such notes shall be indorsed 
and the payment gnarantied by , and given to 
you as collateral on my note, which we will give you 
for the amount of my account unpaid July 1, 1893. 

“4th. All notes shall be taken upon blanks furnished 
by you, with all the blank spaces fully filled in with ink. 

“5th. All money and notes shall be forwarded to you 
immediately, either by mail or express, and a receipt 
taken therefor, none of which shall be converted to our 
use till complete settlement is made. 

“6th, All extra orders for machines shall be upon the 
same terms and conditions as above, and will only be 
ordered upon valid. orders taken by us. 

“Tth. All extras shall be sold for cash, and the amount 
immediately remitted to you as our employer, less thirty 
per cent from the extra list price for rope, wire, reels, 
and castings. 

“8th. We further agree to see that all planters and 
check rowers sold by us are properly connected and op: 
erated as per directions when started to work, and be 
gover ned by the instructions, 
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“Oth. A final setilement shall be made for all ma- 
chines and extras ordered, on or before June 1, 1893. 

“10th. We further agree that shonld we neglect or 
fail to sell all of said planters and check rowers by the 
first day of July, 1893, to store in good order, free of 
charge, all planters and check rowers unsold, subject 
to your order. 

“Yours truly, Brera & Co. . 

“Hawortia & Sons.” 

“Exhibit A. T. E. K., Rep.” 

The district court proceeded upon the theory that this 
contract was one of agency merely, ¢xisting between 
Burr and Haworth; that by virtue and becttse of the 
contract the. title to the property furnished Bui there- 
under never passed to him but.remained in Hawoysth, 
We think this conclusion of the learned district judge 
wrong. This is not a conditional contract of sale such 
as was construed in Osburn v. Plano Mfg. Co., 51 Neb. 502; 
nor is it a contract of agency such as was construed in 
National Cordage Co. v. Sims, 44 Neb. 148, but it is an 
absolute and unconditional contract of sale such as was 
construed in Mack v. Drummond Tobacco Co., 48 Neb. 397, 
In the latter case the contract between the parties pro- 
vided that Mack was thereby appointed the agent of 
the manufacturing company to sell its tobacco at such 
p?ices.as it might direct. Mack was to be paid a certain 
commission on all sales made if he sold the tobacco 
furnished him at the price fixed by the tobacco company; 
and if he sold it for a less price, he was to have no com- 
mission. By the contract Mack was required to guar- 
anty the payment of all tobacco shipped him by the 
manufacturer. Mack was to execute and deliver his 
notes due in sixty days for the tobacco furnished him 
by the manufacturer, and it was held that the contract: 
was not one of agency for the sale of the manufacturer’s, 
goods by Mack, but a contract of sale, and that the to- 
bacco furnished Mack under the contract, upon its de- 
livery to him, became his property. he contract in- 
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volved in this action does provide that Burr shall ‘sell 
goods furnished him by Haworth on commission and 
for Haworth’s account. But this clause of the contract. 
does not so dominate and control the other provisions 
thereof as to make it a contract of agency. By the con- 
tract Haworth was to manufacture the goods ordered 
by Burr and deliver them on board the cars at Council 
Bluffs and ship them to Burr’s address before a certain 
date. he price which Burr was to pay for the goods 
was fixed in the contract. Burr was to pay the freight 
on the goods. Ile was to sell the goods for cash or take 
good farmers’ notes therefor, and the notes were to be 
taken payable to Haworth and guarantied by Burr, and 
delivered to Haworth. Now were these farmers’ notes 
so taken, guarantied, and delivered by Burr to Haworth 
to be Haworth’s notes? Not at all. But they were to 
be held by Haworth as collateral security for Burr’s 
notes given tou Haworth for the goods delivered. Burr 
was to make the settlement with Haworth on or before 
June 1, 1893, and by July 1 of said year was to give his 
note to Burr for the value of all goods received from 
Haworth; and to secure the payment of this note Ha- 
worth was to hold the farmers’ notes which Burr had 
taken. Furthermore, when Burr sold any goods for cash 
or took farmers’ notes, he was to remit these notes and 
cash to Haworth, the cash to be credited on Burr’s in- 
debtedness and the notes to be held as collateral secur- 
ity therefor. Again, the contract provided that if Burr 
paid for all the goods received by him by July 1, then 
the net price of the planters furnished him, instead of 
being $24, was to be $23.50, and the price of the check 
rowers, instead of being $10 each, was to be $9.50, and 
he was to have a discount of ten per cent on the price 
of all extras furnished. By the last clause of the con- 
tract it was provided that Burr would store the goods 
on hand unsold on July 1, subject to Haworth’s order. 
This was simply a promise on the part of Burr that the 
property unsold on July 1, 1893, should be held by Burr 
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us security for what he owed. Our conclusion is that 
the contract betweén Haworth and Burr was an abso- 
lute contract of sale; and that whatever property was 
delivered to Bury in pursuance of that contract became 
his property. The judgment of the district court is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


CHARLES S. HESSER Vv. SYLVESTER JOHNSON. 
FiLep DeEcEMBER 8, 1898. No. 8512. 


1. Error Proceedings: Time Jurispicrion ATTACIIES: PROCEDURE. 
The jurisdiction of this court in proceedings in error attaches 
upon the filing of a petition in error and transcript of the judg- 
ment, within the statutory time, and the issuing and service of 
process. Jf the transcript be so incomplete as not to affirma- 
tively disclose error, the proper order is affirmance, and not dis- 
missal, . 


. Jurisdiction: DismissaAL: Revirw. When it clearly appears from 
the record that a case was dismissed for want of jurisdiction, 
that question will be examined, notwithstanding the record 
would on the merits sustain a general finding for defendant. 


~w 


3. : County Court: BREACH oF CovENANT. A county court has 
jurisdiction, within the statutory limit of amount, in actions 
to recover damages for breach of covenant against incumbrances. 
Campbell v. McClure, 45 Neb. 608, followed. 

4, The fact that the land is situated in a state 


where such covenant runs with the land does not affeet the ques- 
tion of jurisdiction, although the nature of the covenant is con- 
trolled by the lew loci rei site. 


Error from the district court of York county. Tried 
below before Bates, J. Reversed. 


Harlan & Taylor, for plaintiff in error. 


T. BE. Bennett and George B. France, contra, 
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IRvINE, C. . 

Hesser sued Johnson in the county court of York 
county on a covenant against incumbrances, a lien for 
taxes being alleged as a breach. The land conveyed 
was in Colorado. The plaintiff had judgment in the 
county court, but in the district court there was a dis- 
missal. The petition in error of plaintiff raises the ques- 
tion of the propriety of the ruling of the district court 
holding that the county court had been without jurisdic- 
tion to entertain the action, and that consequently the 
district court obtained no jurisdiction by appeal. The 
transcript of the plaintiff in error is attacked, and a 
dismissal of the proceedings in error is sought on the 
ground that the transcript filed is so imperfect as not 
to properly disclose the proceedings below. It is not 
claimed that the transcript is incorrect, but that it is 
incomplete. That is no ground for dismissal, provided 
there is a duly authenticated transcript of the judg- 
ment. In such case jurisdiction attaches, and the proper 
order is an affirmance on the merits, unless enough of 
the record is brought up to affirmatively disclose error. 
(Galley v. Knapp, 14 Neb. 262; Moore v. Waterman, 40 Neb. 
498; Stull v. Cass County, 51 Neb. 760; Moss v. Robertson, 
56 Neb. 774.) The defendant in error has brought up 
an additional transcript containing those matters which 
it is asserted the plaintiff in error improperly omitted. 

It is objected, that in order to show that the judgment 
below went on the ground of want of jurisdiction it is 
necessary to appeal to special findings, and that these 
were not entered until long after a judgment on a gen- 
eral finding for defendant. It is further claimed that 
if the special findings, which were, on the merits, on the 
whole favorable to the plaintiff, be disregarded, the evi- 
dence supports the previous general finding for the de- 
fendant. The answer to this is that the judgment is 
expressly one of dismissal without prejudice, which 
could not be entered without error except on the issue 
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as to Jurisdiction. As to the remainder of the argument, 
it is clear that if the defendant improperly prevailed 
on the question of jurisdiction, the judgment of dismis- 
sal without prejudice was nevertheless erroneous, be- 
cause it precluded the plaintiff from a trial of the merits. 
The question of jurisdiction stands in Mmine, and must 
be met before we cau properly consider the merits. The 
theory of the defendant was that the land being situate 
in Colorado, the law of that state must govern as to the 
nature of the covenant sued on; that by that law such a 
covenant runs with the land; that therefore the action 
brought in question the title to real estate and was be- 
yond the jurisdiction of the county court. That theory 
is supported, under jurisdictional’ provisions similar to 
our own, by Foote cv. Burnet, 10 O. 333. We cannot, how- 
ever, with due regard to our own decisious, follow that 
case. The constitution, article 6, section 16, denies ju- 
risdiction to county courts “in actions in which title to 
real estate is sought to be recovered, or may be drawn 
in question.” The statute fixing the jurisdiction of such 
courts withholds it “in any matter in which the title 
or boundaries of land may be in dispute.’ (Compiled 
Statutes, ch. 20, sec. 2.) In Jlushrush v. Devereaux, 20 
Neb. 49, it was held that county courts and justices of 
the. peace have jurisdiction, within the limits of amount, 
in actions to recover back a deposit, or money paid upon 
an agreement for the sale of land, where the defendant 
fails to perform his agreement to convey the same. 
Campbell v. MeChare, 45 Neb. 608, is undistinguishable 
from the present case, except from the fact that the land 
there conveyed was in this state, and the covenant was 
personal only. It was held that a justice of the peace 
had jurisdiction, and that the action did not draw in 
question the title. The distinction here urged does not 
affect the question. The cases cited show that the lan- 
guage of the constitution does not exclude jurisdiction 
merely because to settle personal rights it becomes 
necessary to inquire into some fact concerning the title 
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to land. The only difference between a personal cove- 
nant and one running with the land is that the latter 
inures to the benefit of subsequent holders, by virtue 
of their succession to the title. In either case the remedy 
is a personal one; it does not affect the title. In either 
case, if the covenant be against incumbrances, it is neces- 
sary to ascertain whether an incumbrance exists, and 
so to inquire into the state of the title; but this no more 
in one case than in the other. Riley v. Burroughs, 41 Neb. 
296, relied on by defendant in error, merely holds that 
as to the nature of such covenants the lex loci rei site 
controls. It does not reach the question here presented, 
beyond establishing that premise of the argument. 


REVERSED AND REMANDED. 


ANNIE J. NORVAL V. JACOB ZINSMASTRHR. 
FILED DEcEMRBER 8, 1898. No. 10346. 


1, Custody of Children: Ricits or Parents. The statute and the de- 
mands of nature commit the custody of young children to their 
parents rather than to strangers, and the court may not deprive 
the parent of such custody unless it be shown that such parent 
is unfit to perform the duties imposed by the relation or has for- 
feited the right. 


nD 


. The right of a parent to the custody of a child 
is not lost beyond recall by an act of relinquishment performed 
under circumstances of temporary caprice or discouragement. 


: Drvorce: Haneas Corpus. When a decree of di- 
vorce has settled the custody of children in one-of the parents, 
the court should not, in habeas corpus proceedings, in effect give 
them into the custody of the other, by committing them to the 
care of strangers with whom that other makes his home. 


Error from the district court of Johnson county. 
Tried below before SrutL, J. Reversed. 


W. W. Giffen and W. H. Jennings, for plaintiff in error. 


Tracey & Wild, contra. 
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Annie J. Norval sued out a writ of habeas corpus 
against Jacob Zinsmaster, alleging the unlawful re- 
straint by him of the applicant’s two minor children. The 
district court, after a trial, awarded the custody of the 
children to the respondent, their paternal grandfather. 
From this order the applicant prosecutes error. The 
assignments of error reduce themselves to a question of 
the sufficiency of the evidence. 

There is little real controversy as to the facts. The 
children are two girls, aged respectively eight and five, 
the offspring of a marriage between the applicant and 
George Zinsmaster, son of the respondent. In February, 
1897, the applicant was awarded a decvee of divorce on 
the grounds of drunkenness and extreme cruelty, and 
given the custody of the children. A little more than 
six months thereafter the applicant intermarried with 
Walter Norval. The former husband was opposed to 
this step, and filed an application in the divorce case for 
a modification of the decree so as to award him the cus- 
tody of the children. This application does not seem 
to have been brought to hearing; but apparently influ- 
enced thereby Mrs. Norval wrote to a son-in-law of re- 
spondent suggesting that the latter take the children. 
The letter not receiving an immediate response she ad- 
dressed the respondent directly as follows: “I thought 
it best I should write to you about the girls. We have 
gotten word that George [the father] is working in an 
underhanded way to get them, and rather than have 
any fuss and go to law about them I will be willing for 
them to have their home with you. He can provide for 
them as much as he likes, but never have control over 
them to take them away in some other home, and that 
they can come and see me in vacation, providing they 
will stay there contented and happy. Now let me know 
right away if this is satisfactory and I will bring them 
down. They have a good home here and will always 
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have, but to save trouble J would rather let them go 
there.” The defendant in error, a German who could 
not write English, directed his adult maiden daughter 
to write Mrs. Norval that he would take the children if 
she would relinquish all claim upon them. The daugh- 
ter wrote Mrs. Norval to bring the children to Cook, 
which seems to be the nearest railway station, but omit- 
ted to state the condition. The girls were sent to Cook 
about October 17, 1897, and were there met by their 
father, who took them to the home of the elder Zins- 
masters. This proceeding was begun February 23, 1898. 

No serious attempt is made to prove that either claim- 
- ant is an unfit person to have the custody of the children. 
All the proof tends to show that tlhe mother and the 
grandparents are estimable persons, exhibiting a deep 
affection for the children, and willing to provide for 
them to the extent of their respective means. Mrs. 
Norval resides with her husband in a small house at 
Avoca, Cass county. Norval is a section-hand on a rail- 
road and derives his income chiefly from his wages as 
such. The grandparents own a farm of 240 acres near 
Tecumseh, and reside thereon. At each point good school 
facilities are convenient. The testimony of strangers 
as to the situation in either household is enlightened 
by that of the two little girls themselves, the innocent 
subject-matter of the controversy. Each testifies, with 
apparent candor and freedom and with manifest intel- 
ligence, that she has received uniformly kind treatment 
in each place, and that her wants have been supplied and 
gratified. The elder does not know which place she would 
prefer to live; the younger at one time says she wants to 
go home with grandina, in another tliat she does not care. 
The only objection made by the mother to the custody 
of the grandfather, and based on the welfare of the chil- 
dren, Is that their father resides there and is an habitual 
drunkerd. The only objection based on similar grounds 
made to their mother’s custody is that Norval’s income 
is quite limited and that he is addicted to drink. The 


Von.57] SEPTEMBER ERM, 1898. 164 


Norval v. Zinsmaster. 


proof on the last point only tends to establish that on 
several occasions within six years, and on none since his 
marriage, he has been intoxicated. He is shown to be 
industrious and to devote his means to the support of the 
household. ‘he result of the evidence is that both 
mother and grandparents are in themselves fit to main- 
tain and rear the children. The stepfather is a poor man, 
but industrious. At times he has been intoxicated. As 
against this it is established that such is the frequent 
if not usual condition of the father, who resides with the 
grandparents, and who, by reason of his relationship, 
would probably be at least as closely associated with 
the children, should they remain, as would the step- 
father, should the mother regain the custody. An at- 
tempt is made to show that the father does not live with 
the grandparents; but this attempt merely results in 
disclosing that he is without means of livelihood, appar- 
ently vagabondish in his habits, and stays at his father’s 
home when he is not roaming among places which on the 
witness stand he refuses to divulge. The plaintiff in 
error asserts that her claim to the children is founded 
on the law of God. Without trespassing on the domain 
of theology, it must be conceded that it is based on a law 
which nature asserts and the statutes recognize. Sec- 
tion 6, chapter 34, Compiled Statutes, provides: “The 
father and mother are the natural guardians of their 
minor children, and are equally entitled to their custody, 
and to care for their education, being themselves com- 
petent to transact their own business and not otherwise 
unsuitable.” We are aware that this court has several 
times asserted that in such controversies as the present 
the order should be made with sole reference to the best 
interests of the child. But this has been broad language 
applied to special cases. The court has never deprived 
a parent of the custody of a child merely because on 
financial or other grounds a stranger might better pro- 
vide. The statute declares and nature demands that the 
right shall be in the parent, unless the parent be affirma- 
15 
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tively unfit. The statute does not make the judges the 
guardians of all the children in the state, with power to 
take them from their parents, so long as the latter dis- 
charge their duties to the best of their ability, and give 
them to strangers because such strangers may be better 
able to provide what is already well provided. If that 
were the law, it would be soon changed, by revolution if 
necessary. Jn Sturtevant v. State, 15 Neb. 459, the child 
was only a few months old, and the custody was taken 
from the father because he was unable personally to 
discharge duties which the custody imposed. Giles v. 
Giles, 30 Neb. 624, was a controversy between father and 
mother, where the natural rights were equal. State v. 
Schroeder, 37 Neb. 571, and Schroeder v. State, 41 Neb. 745, 
_ presented a case of affirmative unfitness of the father 
and of abandonment of the child. 

We are not unmindful that the letter of Mrs. Norval, 
already quoted, indicates an intention, at the time it was 
written, of surrendering the children to their grandpar- 
ents; but parentage in its full import is not to be so 
lightly surrendered. If, relying on the letter, the grand- 
father had maintained the children for a considerable 
period, using extensively of his means and energies, and 
forming deeply-seated ties of affection growing out of the 
association, such facts might be of controlling force. 
But, regarded as a contract, the letter is indefinite, and 
the motive of writing it was plainly to avoid the jeopardy 
of an attack by the father on the mother’s rights. The 
children had remained but a few months, and the grand- 
parents had not expended largely of their time or means 
on the faith of their continued control of the children. 
The right to custody of children implies a correlative 
duty of the very highest obligation. Jt cannot be di- 
vested or forfeited beyond recall by a letter written in 
a moment of caprice or discouragement. It is also to be 
observed that, under the circumstances, to award the 
custody to the grandfather is in effect to take the chil- 
dren from their mother and place them in constant asso- 
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ciation with their father, and so submit them to his moral 
control and direction, and this in conflict with the terms 
of the decree of divorce. ‘This will not be done. (Hekhard 
v. Eckhard, 29 Neb. 457.) The right of the parent is not 
lightly, to be set aside, and it should not be done where 
unfitness is not affirmatively shown, or a forfeiture 
clearly established. 


REVERSED AND REMANDED. 


Ross GAMBLE: ET AL. V. BUFFALO COUNTY. 
Fitep DECEMBER 8, 1898. No. 8502, 


District Judge: AUTHORITY IN Vacation. A district judge is without 
authority to render in vacation a money judgment. Consent of 
parties will not confer such authority. 


Error from the district court of Buffalo county. 
Tried below before NEVILLE, J. Reversed. 


E. C. Calkins and H. V. Calkins, for plaintiffs in error. 
Fred A. Nye, and Norris Brown, contra. 


Irvine, C. 

This was an action on two official bonds of a former 
treasurer of Buffalo county. The principal did not an- 
swer. There was a trial of issues joined on the answer 
of the sureties and a judgment in form entered for the 
plaintiff. The sureties bring the case here for review. 

It appears from the record, and is conceded in the 
briefs, that the supposed judgment was entered at a time 
when the district court was not in session; in other 
words, it.was the act of the judge in chambers and not 
of the court. The case being a simple action of a legal 
nature, and the judgment being for the recovery of 
money, and not of such a nature as the law permits the 
judge to render in chambers, the attempted judgment 


164 NEBRASKA REPORTS. [ Vou. 57 


Morrill v. Skinner. 


was coram non judice, and void. (Hodgin v. Whitcomb, ot 
Neb. 617.) 

It is argued that the defendants consented to the entry 
of judgment in vacation. No such consent appears in the 
record, The entry which it is contended supports that 
assertion is the entry recording the trial and submission, 
and contains this: “Decision of this cause to be rendered 
in vacation.” This indicates an order of the court rather 
than a stipulation of the parties. Moreover, had there 
been consent it would be immaterial. The defect is of 
jurisdiction of the subject-matter,—want of authority in 
the judge to make the order. Such authority cannot be 
supplied by consent. 

REVERSED AND REMANDED. 


CHARLES I. Monrint, RECEIVER, APPELLEE, V. LIZZb 
C. SKINNER, APPELLANT, ET AL. 


FirED DECEMBER 8,1898. No. 8433. 


. Homestead: HuspAnp’s ABANDONMENT OF WIFE. Homestead rights 
cannot be divested by the act of the husband alone. Therefore 
the wife’s right of homestead is not defeated, where she remains 
in occupancy, and the husband abandons her and lives else- 
where. : 


= 


nw 


. Mortgages: Ioru. As a mortgage in this state conveys no estate, 
but merely creates a lien, an instrument properly executed, de- 
seribing the parties, the land, and the debt, and evidencing an 
intention to charge the debt as a lien upon the Jand, is sufficient 
to constitute a mortgage. Words of conveyance, being inopera- 
tive, are unnecessary. 


: Wirr’s ASSUMPTION oF Dent. Evidence examined, aud held 
to show that at the time of a divorce land was conveyed by the 
husband to the wife in consideration of her assuming, as a charge 
thereon, a debt which the had attempted ineffectually to mort- 
gage the land to secure. 


Promise for Third Person’s Benefit: Acrion. Where one makes a 
promise to another for the benefit of a third person, such third 
person can maintain an action upon the promise, though not a 
party to the consideration, 


a 
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: CONSIDERATION FoR MORTGAGE. Therefore, the promise of 
one to assume a debt of another in consideration of a convey- 
ance of land by that other to the promisor will support a note 
and mortgage made by the promisor to the creditor in fulfill- 
ment of the promise. 


or 


Where one makes his own note payable at a future 
time in diseharge of the past due note of a third person, the 
release of the third person and extension of time of payment 
form a sufficient consideration to support the new note and a 
mortgage made to secure it. 


= 


Creditors’ Bill. In the absence of special circumstances rendering 
a levy of execution inadequate, a judgment creditor cannot in- 
voke the aid of equity to subject the land of the debtor to the 
payment of the judgment. 


: MORTGAGE ForecLosurE: Prior LIENS: ReEDEMPTion. There- 
fore, when made defendant in a foreclosure case for the pur- 
pose of adjusting priorities and establishing his right, a judg- 
ment ereditor has no right to a decree ordering the land to be 
sold unless redemption be made from the judgment as well as 
the prior liens. 


9. Homestead: Jupicran Sale: DistripuTion or Procetps. When a 
homestead is sold to satisfy a mortgage thereon, the owner is 
entitled to have the amount of his homestead exemption set, off 
to him from the surplus proceeds of sale after satisfying the debt 
which was a lien on the homestead interest, and before the ap- 
plication of any part of the proceeds to the satisfaction of debts 
against which the homestead exemption might be claimed. 


APPEAL from the district court of Lancaster county. 
Heard below before Hotmus, J. Afodified. 


The opinion contains a statement of the case. 


A. G. Wolfenbarger and Thomas Darnall, for appellant: 


The instrument, purporting to be a mortgage on the 
homestead, executed by George B. Skinner alone, is void, 
created no lien, and cannot be enforced. (Compiled Stat- 
utes, ch. 36, sec. 4; Larson v. Butts, 22 Neb. 370; Aultman 
v. Jenkins, 19 Neb. 209; Betts v. Sims, 25 Neb. 166; Phillips 

. Bishop, 31 Neb. 858; Violct v. Rose, 39 Neb. 660; Swift 
v. Dewey, 20 Neb. 107; Whitlock +. Gosson, 85 Neb. 829; 
Cowgell v. Warrington, 66 Ia, 666; Clarke cv. Koenig, 36 Neb. 
572; Weilener v. Thingstad, 56 N, W. Rep. [Minn.] 817; 
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Barton v..Drake, 21 Minn. 299; Yost v. Devault, 9 Ia. 60; 
Phillips v. Stauch, 20 Mich. 360; Ring v. Burt, 17 Mich. 
465.) 

There has been no abandonment by Lizzie C. Skinner 
of the premises, and her right to homestead continues. 
(Stanley v. Snyder, 48 Ark. 429; Doyle v. Coburn, 6 Allen 
[Mass.] 71; Zapp v. Strohmeyer, 13 S. W. Rep. [Tex.] 9; 
Blum v. Gaines, 57 Tex. 119; Woods v. Davis, 34 Ia. 264.) 

Mrs. Skinner’s agreement cannot operate as a ratifica- 
tion of the original transaction. There can be no ratifi- 
cation of a void deed. (Tullock v. Webster County, 46 Neb. 
211; Pearsoll v. Chapin, 8 Wright [Pa.] 915; AfcIntosh v. 
Lee, 57 Ta. 356.) 

Two separate deeds of mortgage on a homestead, ex- 
ecuted to the same grantee, one by the husband and the 
other by the wife, at different times, are insufficient as a 
waiver of their homestead rights. (Compiled Statutes, 
ch. 36, see. 45 JZowell v. McCrie, 14 Pac. Rep. [Kan.] 26; 
Jenkins ». Simmons, 15 Pac. Rep. [Kan.] 522; Poole v. 
Gerrard, 6 Cal. 71; Taylor v. Margous, 4 Cal. 268; Duncan 
v. Moore, T So. Rep. [Miss.] 221; Dickinson v. McLane, 57 
N. H. 31; Wilson v. ALills, 22 Atl. Rep. [N. H.] 455; Ott v. 
Sprague, 27 Kan. 620; Wallace v. Travelers Ins. Co., 38 
Pac. Rep. [Ian.] 489.) 

Mrs. Skinner is not estopped, by her agreement, to 
claim her homestead. (Bigelow, Estoppel [5th ed.] 349; 
Powell v. Patison, 100 Cal. 236; Lingonner v. Ambler, 44 
Neb. 316; State v. Carson, 27 Neb. 501; Cathey v. Teuddy, 
48 N. W. Rep. [Wis.] 116.) 


Flansburg & Williams, contra: 


The mortgage is a valid lien at least upon the amount 
in excess of the homestead interest, subject only to 
dower. (Despain v. Wagner, 45 N. 1. Rep. [Ill] 129; 
Henkel v. Bohenke, 26 8. W. Rep. [Tex.] 645; Hicks & 
Miller Tea Co. v. Mack, 19 Neb. 389; Alayfield v. Maasden, 
59 Ia. 517.) 

The execution of a new note and mortgage upon a new 
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and further consideration by Lizzie C. Skinner, after she 
had become fee simple owner of the premises by war- . 
ranty deed from George B. Skinner, who was no longer 
her husband, is binding upon her, and an action to fore- 
close the mortgage may be maintained. 

Lizzie C. Skinner, by her acts and admissions. is es- 
topped from claiming any defense to this note and agree- 
ment. ° 


Ricketts & Wilson, also for Appellee. 


IrvINE, C. 

In 1891 George B. Skinner, being indebted to the Ne- 
braska Commercial Bank in the sum of $1,900, evidenced 
by note, executed to one Kilburn, as trustee, a mortgage 
to secure the debt, upon lot 2, in block 26, in the city of 
Lincoln. Lis wife did not join. The note and mortgage 
were afterwards assigned to the Nebraska Savings Bank, 
which in 1893 failed. This suit was brought by Morrill, 
the receiver of the latter bank, to foreclose the security. 
In 1892 the property had been conveyed by Skinner to 
Lizzie Skinner, his former wife, who shortly before the 
conveyance had obtained a decree of divorce. Irom a 
decree of foreclosure Mrs. Skinner appeals. 

The plaintiff alleged that the property had been con- 
yeyed to Mrs. Skinner in pursuance of an adjustment of 
property rights accompanying the divorce, and that in 
consideration of the conveyance Mrs. Skinner had as- 
sumed the mortgage debt, executed her own note to the 
savings bank in renewal of that of Skinner, and executed 
a written agreement expressly charging the land with 
the mortgage. The instrument is set out as an exhibit 
to the petition. Two defenses were interposed. The first 
was that her note and agreement were obtained at a 
time when, by reason of mental and physical distress, 
she was incapable of transacting business, and by means 
of threats. This defense is not now insisted on. The 
other defense was that the property then was, and for 
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many years had been, defendant’s homestead; that the 
mortgage made by Skinner, not having been executed 
by both husband and wife, was void; that the subsequent 
agreement had no new consideration to support it, and 
was ineffectual, either in itself or as a ratification of the 
void instrument. 

While the briefs make some question as to whether the 
proof established the homestead character of the prop- 
erty, we think that issue is open to little doubt. From 
1872 until shortly before the execution of the mortgage 
the Skinners had occupied the property as their home. 
It seems that Skinner had then recently abandoned his 
wife and was living alone in another part of town. This 
fact did not divest the property of its homestead char- 
acter. Whether the title to a homestead be in husband 
or in wife, the act of one alone cannot divest it. The 
other has a vested interest therein, which cannot be de- 
feated by creditors, by the conveyance of the one holding 
the legal title, and a fortiori, by the acts of that one short 
of a conveyance. 

Section 4, chapter 36, Compiled Statutes, provides that 
“the homestead of a married person cannot be conveyed 
or incumbered unless the instrument by which it is con- 
veyed or incumbered is executed and acknowledged by 
both husband and wife.” The appellant contends that 
this statute demands for the incumbrance of a home- 
stead the joint execution and acknowledgment of the 
instrument; that Skinner’s mortgage, being therefore 
void in its inception, could not gain vitality by a subse- 
quent instrument executed by the wife alone. Further, 
that a void instrument may not be validated by raising 
an estoppel in pais. We assume, without deciding, the 
correctness of these propositions. It follows from such 
assumption that the plaintiff can base no rights on the 
original mortgage. However, after the divorce, Skin- 
ner’s note being then overdue, Mrs. Skinner made a new 
note to the savings bank for $2,600. This sum repre- 
sented the amount of Skinner’s note with interest, and 
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also apparently taxes and tax liens which the bank had 
paid or purchased. She then executed the agreement 
pleaded, which is as follows: 

“Upon the consideration of a settlement made to me 
in lieu of alimony by my former husband, George B. Skin- 
ner, in which settlement he gives me all of his right and 
title in and to lot numbered 2, in block numbered 26 of 
the original plat of the city of Lincoln, Nebraska, the 
same having been and still being used as a homestead 
by myself, his right in the same being subject to a mort- 
gage deed given by him to James Kilburn, trustee for 
the Nebraska Commercial Bank, to secure a note for 
$1,900, due November 26, 1891, payable to the Nebraska 
Commercial Bank, and signed by George B. Skinner, said 
trust deed was filed in the office of the register of deeds 
of Lancaster county, Nebraska, on the 20th day of Sep- 
tember, 1892, on page 602 of book 86 of mortgages. 

“Now, therefore, I, Lizzie C. Skinner, do hereby as- 
sume and agree to pay said incumbrance out of my own 
estate, according to the tenor and effect of said mortgage 
and of one certain promissory note for $2,600, dated Ieb- 
ruary 28, 1893, and due in three years from date, payable 
to the order of the Nebraska Savings Bank, assignee of 
the Nebraska Commercial Bank, and signed by myself, 
the same being a renewal of said note secured by the said 
mortgage deed and being for the same debt, with inter- 
est, and taxes for which said property is liable and which 
was paid by the Nebraska Commercial Bank, added. 
Said mortgage deed to become absolute and liable to be 
foreclosed at the option of the Nebraska Savings Bank, 
assignee of the Nebraska Commercial Bank, upon de- 
fault of payment of either interest or principal when due, 
and I hereby waive all my right of homestead or dower 
or any other right I might have had by not signing said 
original mortgage deed. 

“Signed this 7th day of March, 1893. 

“LIZZIE C. SKINNER.” 

This instrument was witnessed, acknowledged, and re 
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corded, and, so far as the record discloses, no rights of 
third persons intervened between the original mortgage 
and this. While the latter instrument is not in the form 
of a mortgage, it has its essential characteristics. It has 
proper parties named, describes the land and the debt, 
and evinces clearly an intention to charge the land with 
a lien as security for the debt. This is the sole operation 
of a mortgage in this state. A mortgage does not here 
convey any estate. It merely creates a lien. As words 
of conveyance are inoperative they are not essential. 
The marriage relation formerly subsisting between Mr. 
and Mrs. Skinner had then been dissolved. The former 
had no interest in the land, and it was not essential that 
he should join. Therefore, notwithstanding the assump- 
tions upon which the discussion has proceeded, we find 
no difficulty in determining that there was a mortgage 
by virtue of the instrument of March 7, 1898, and taking 
effect from that time. 

It is argued that there was no consideration to support 
the agreement of 1893 as an original contract. The prop- 
erty settlement pleaded in the petition is not itself in 
evidence, but there is some evidence relating thereto. 
The instrument of 1893 recites that it is made in consid- 
eration of a settlement in lieu of alimony, in which Skin- 
ner gave to Mis. Skinner his right to the property, which 
right was subject to the Kilburn mortgage. Whether 
this recital goes far enough to bind Mrs. Skinner, by es- 
toppel by deed, to the facts pleaded by plaintiff, we need 
not inquire. The recital is certainly evidence tending to 
show that the agreement between the Skinners was that 
she should take the property charged with this particular 
debt. The fact that she afterwards expressly assumed 
the debt and made her own obligation therefor instead 
of that of her husband, furthers the proof. In addition 
to this there is the testimony of Mr. Stull, a banker in 
Lincoln, to whom the savings bank had offered the Skin- 
ner paper for sale with certain other securities. Mr. 
Stull testifies that he had heard of Mrs. Skinner’s do- 
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mestic troubles, and therefore when the paper was of- 
fered to him, he in the course of his investigations inter- 
viewed Mrs. Skinner, asking if she had any objections 
to offer against it or to his buying it. She said there was 
an agreement between her and her husband that it would 
be paid. Mrs. Skinner contradicts a portion of Mr. Stull’s 
testimony, but not its essence. The settlement itself, 
or rather the evidence thereof, would presumably be in 
the possession or under the control of Mrs. Skinner. The 
indirect evidence thus tended strongly to support plain- 
tiff’s theory of its nature, and if that theory was incorrect 
the defendant might readily have refuted it. This she 
did not do. We must therefore accept plaintiff’s theory 
as established. In the foregoing facts there is ample 
proof of a consideration for the mortgage of 1893, treated 
as an original instrument. In the first place, as between 
Skinner and Mrs. Skinner, the conveyance of the property 
was a consideration supporting her promise to assume 
the debt charged thereon. Her promise to Skinner for 
the benefit of the bank may be enforced by the latter. 
(Shamp v. Alcyer, 20 Neb. 223; Sample v. Lule, 34 Neb. 220; 
Barnett v. Prait, 37 Neb. 349; Doll v. Crume, 41 Neb. 
655; Mure v. Murphy; 45 Neb. 809.) Moreover, when Mrs. 
Skinner gave her own note at the time she made the 
mortgage of March, 1893, a consideration passed directly 
from the bank. It thereby released Skinner from liabil- 
ity for the debt and extended the time of payment for 
three years. As to plaintiff’s mortgage, the decree of 
the district court was right and is affirmed. 

One Thomas Bailey was a defendant and filed an an: 
swer and cross-petition, in which he alleged the recovery 
of a judgment against both Skinner and Mrs. Skinner in 
the circuit court of the United States, and that a tran- 
script had been in 189+ filed in the office of the clerk of 
the district court of Lancaster county. Mrs. Skinner an- 
swered this pleading, admitting the recovery of the judg- 
ment as alleged, but asserting that the property was at 
the time the debt was incurred, and continually to the 
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present, her homestead and as such exempt from the lien 
of the judgment. There was no reply to this answer and 
the affirmative matter averred therein must, as against 
Bailey, be taken as true. The decree, entered in this re- 
spect we think inadvertently, is so framed that after es- 
tablishing the judgment as a lien junior to the mortgage, 
it directs a sale of the land unless Mis. Skinner, within 
twenty days, pay both the mortgage debt and the judg- 
ment. It makes no reservation of her homestead ex- 
emption. Here is a double error. A judgment creditor, 
in the absence of special circumstances not here existing, 
does not require and cannot have the aid of a court of 
equity to subject the land of the debtor to the payment 
of the debt. He may levy execution thereon. Indeed, 
a judgment lien is not, strictly speaking, a lien at all. It 
is neither jus in re nor jus ad rem. It confers merely the 
right to levy on the Jand to the exclusion of subsequent 
claims. (dete v. State Bank of Brownville, T Neb. 165.) 
The object of bringing the judgment creditor into a fore- 
closure case is to adjust priorities, and if his lien be found 
junior, to permit him to avail himself of the surplus pro- 
ceeds of sale, after extinguishing the senior liens. By 
being so brought in he obtains no right to proceed in: 
dependently and have the land sold for his own benefit. 
A redemption from the mortgage would set the matter 
at large and relegate him to his execution and levy. 
Finally, the estate of homestead is to be determined, 
not from the fee simple value of the.land, but from the 
value of the claimant’s interest therein. So, if the prop- 
erty be incumbered, and be sold to satisfy such incum- 
brance, there must from the surplus be first set aside 
to the debtor the homestead exemption of $2,000, before 
the fund will be available to the satisfaction of debts 
which were not liens as against the homestead exemp- 
tion, (Hoy v. Anderson, 39 Neb. 386; Corey v. Plianmer, 
48 Neb. 481; Pragh v. Portsmouth Savings Bank, 48 Neb. 
414.) The decree must be modified so as to permit re- 
dlemption by payment of the mortgage debt and costs 
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alone, and so that, in case of sale to satisfy the mortgage, 
there shall be first paid to Mrs. Skinner, out of the sur- 
plus, the sum of $2,000, the remainder, if any, to be ap- 
plied to the payment of the Bailey judgment. 


JUDGMENT ACCORDINGLY. 


CHARLES C. ANDREWS V. STEELE Crry BANK ET AL. 
Fitnp DECEMBER 8,1898. No. 8486, 


1. Appointment of Receiver: COLLATERAL ATTACK. When a court of 
competent jurisdiction has appointed a receiver in an action 
where such appointment is authorized, the authority of such 
receiver is not open to collateral attack. 


2. Action Against Corporation: INTERVENTION BY RECEIVER: PARITES, ° 
A receiver of a corporation, appointed after the commencement 
of a suit against the corporation, may intervene in such action 
to defend the rights of the corporation. 


3. Insolvent State Bank: VPossrssioN BY EXAMINER: ATTACHMENT. 
Under the present banking law (Compiled Statutes, ch. 8), when 
an examiner, under authority of the banking board, has taken 
possession of the assets of an insolvent bank, such assets are 
not subject to attachment at the suit of a creditor of the bank 
while possession is so retained. 


Error from the district court of Jefferson county. 
Tried below before Sruuy, J. Affirmed. 


Joln C. Hartigan, for plaintiff in error. 
E. I, Hinshaw, contra. 


IRVINE, C. 


Charles C. ‘Andrews brought an action against the 
Steele City Bank, Charles B. Rice, and Vena Rice, alleg- 
ing that he was a depositor in the bank, which had be- 
come insolvent and was placed in the custody of the state 
banking board, that the Rices, who were husband and 
wife, were the sole stockholders of the bank, and had 
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given a bond to pay the debts of the bank and had taken 
possession of its assets. Judgment was prayed for 
$1,000. Plaintiff also sued out a writ of attachment, al- 
leging every statutory ground except that the debt was 
fraudulently contracted. The attachment was levied on 
certain property, both personal and real. Thereafter 
Henry W. Challis obtained leave to intervene, alleging 
that he had become the receiver of the bank. He filed 
an answer and also moved to discharge the attachment. 
This motion was sustained, and from the order, discharg- 
ing the attachment plaintiff prosecutes proceedings in 
error. 

An attack is made on the validity of Challis’ appoint- 
ment as receiver, and upon his right to intervene. It 
appears that the banking board, pursuant to the proviso 
of section 35 of the banking act (Compiled Statutes, ch. 
8), authorized the stockholders to take possession of the 
bank and its assets on giving a bond to settle the liabil- 
ities; that a bond was tendered and approved; that there- 
after the board undertook to rescind its action and di- 
rected the attorney general to apply for a receiver. Such 
application was made and Challis appointed. It is ar- 
gued that the board, after approving the bond, had no 
authority to rescind its action; but if this be so, it would 
affect only the propriety of the appointment and not 
its validity. The appointment was made by a court of 
competent jurisdiction, and in an action where the power 
to appoint existed. That is sufficient to protect the re- 
ceiver’s authority from collateral attack. We have no 
doubt of the receiver’s right to become a party. The bank 
was sued before his appointment. He became by opera- 
tion of law its transferee. By section 45 of the Code of 
Civil Procedure, where a transfer of interest occurs other- 
wise than by death, marriage, or disability, the action 
may either proceed in the name of the original party or 
the successor in interest may be substituted. By section 
50a any person who claims an interest in the success of 
either party may become a party by intervention. The 
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-receiver had an interest in the success of the bank, and he 
had a right to come in to defend that interest. (Arnold v. 
Weimer, 40 Neb. 216.) From the briefs it would seem that 
the plaintiff considers that dissolution of the attachment 
was sought simply on the ground that the attached prop- 
erty belonged to the bank and was attached as the prop- 
erty of Rice. The record does not support that theory. 
The ownership of the property was only incidentally 
involved, and the ruling on the motion does not necessa- 
rily adjudicate that question. The attachment was asked 
and issued against all defendants. There is nothing in 
affidavit, writ, or return to indicate that the property 
was seized as that of one defendant rather than the 
other. While the evidence shows that Rice had formerly 
held the legal title to at least a portion of the property, 
it also shows that he held it as trustee for the bank. 
Certainly the receiver had a right to resist the attach- 
ment in so far as the bank’s title was attacked. 

The plaintiff insists that when the banking board 
approved the bond the bank became the property of the 
obligors, as did all its assets, and so subject to attach- 
ment; that Rice had absconded; that before leaving he 
had conveyed the attached property to persons named 
as trustees for creditors; that this was a prohibited gen- 
eral assignment and was consequently fraudulent. It 
is apparent that the decision of the district court did 
not involve a decision of these issues, but went upon 
the ground that the property was not subject to attach- 
ment. The evidence, while on some points conflicting, 
tends to show that the Rices’ bond was approved Novem- 
ber 11, 1895, but that they straightway refused to take 
possession of the assets. The attachment was levied 
November 16. November 18 the board undertook to 
rescind its action and applied for a receiver. Prior to 
November 11 an examiner, by direction of the board, 
had taken possession of the bank and all its assets. He 
did not surrender possession to Rice, but retained pos- 
session for the board until the receiver qualified, when 
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he delivered possession to him. Under the former bavk- 
ing act it was held that the assets of an insolvent bank 
were subject to attachment while in the hands of the 
banking board and before a receiver was appointed or 
the sheriff placed in custody. (Arnold vr. Weimer, 40 Neb. 
216.) After the decision of that case, and before the 
present arose, a new law went into effect (Compiled 
Statutes, ch. 8), section 24 of which gives authority to 
an examiner, when ordered by the board, to take pos- 
session of a bank, and “to hold and retain possession of 
all money, rights, credits, assets, and property of any 
description belonging to such bank, as against any mesne 
or final process issued by any court against such bank, 
corporation, partnership, firm, or individual whose prop- 
erty has been taken possession of by such examiner, un- 
til the state banking board can receive and act on the 
report made by the examiner of said bank, and have a 
receiver appointed, as provided in section 35 of this act.” 
By this provision, when an examiner, duly authorized, 
takes possession the assets pass into the custody of the 
state and are no longer subject to attachment. Whether 
the bond became obligatory upon approval, whether the 
bank’s assets thereby passed to the obligors, whether 
such result could be defeated by the obligors’ refusing 
to take possession or by a subsequent rescission by the 
board of its approval of the bond, are questions which 
may perhaps arise on the trial of the main case, but do 
not affect the present motion. The property was in fact 
in the possession of the examiner and under the protec- 
tion of the statute. Although perhaps that possession 
ought to have terminated, it had not in fact done so. It 
could not be disregarded. 
AFFIRMED. 
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JOHN I. COAD ET AL. V. ELLEN T. Barry. 
FILED DECEMBER 8, 1898. No. 8437. 


Bill of Exceptions: AUTHENTICATION: REVIEW. A document attached 
to a transcript and purporting to be a bill of exceptions cannot 
be considered unless it be authenticated as such according to the 


requirement of the statute, by the certificate of the clerk of the 
district court. 


Error from the district court of Douglas county. 
Tried below before ISERGUSON, J. Affirmed. 


Martin Langdon, for plaintiffs in error. 


T'. J. Mahoney, Mahoney & Smyth, and Chas. W. Haller, 
contra. 


Irvine, C. 


The assignments of error in this case, at least so far as 
attention is called thereto in the briefs, relate to the suf- 
ficiency of the evidence, rulings on the admission thereof, 
and to the giving and refusal of instructions with regard 
to which their applicability to the evidence is a material 
factor. All these questions demand for their considera- 
tion an examination of the evidence. The document fol- 
lowing the transcript and purporting to be a bill of ex- 
ceptions is not authenticated by the clerk’s certificate, 
and must therefore be disregarded. 

AFFIRMED, 


16 
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Joseri TW. MILLARD, APPELLER, V. Grorcr H. Parseiu 
EY AL., APPELLANTS. 


FILED DECEMBER 8,1898. No. 8467. 


1. Creditors’ Bill: Equitanie Estare. When the legal estates of a 
judgment debtor have been exhausted, a petition in the nature 
of a creditors’ bill will lie in order to subject to payment of the 
judgment land in which his estate is equitable only and which’ 
could not be reached on execution, or, if reached, could not be 
sold to advantage because of the clouded condition of the title. 


2. FINDING FOR PLAINTIFF: JFEVIDENCE. Evidence examined, 
and held to sustain a finding for the plaintiff in a creditor’s suit. 
3. : DEFICIENCY JUDGMENT: DEFENSE. Matters which, if availa- 


ble at all, might have been urged in defense to an application 
for a deficiency judgment cannot be urged in defense of a cred- 
itor’s suit to enforce such judgment. 


4, Final Order: Liapiwiry or Guarantor. An order thet after ex- 
hausting the remedy against the principal debtor the creditor 
may apply for and obtain a judgment against a guarantor of 
collection is not final, and therefore not appealable. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed in part. 


W. H. De France, Silas Cobb, Otis H. Ballou, John H. 
Ames, A. E. Harvey, Meikle & Gaines, and Henry A. Drum, 
for appellants. 


L. F. Crofoot, contra. 


IRVINE, C. 


In 1887 Dr. George H. Parsell was the owner of lot 3, 
in block 78, in the city of Omaha, and June 11 of that 
year he made to O. H. and E. G. Ballou his note for $13,- 
125, secured by mortgage on said lot. In 1889 the Bal- 
lous sold the note and mortgage to J. H. Millard, who is 
throughout the proceedings described as trustee, the na- 
ture of the trust not being disclosed and being imma- 
terial. The Ballous at the same time guarantied the col- 
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lection of the note. In 1890 Dr.’ Parsell conveyed the 
property to E. B. Chapman. In 1891 Millard began fore- 
closure proceedings, which resulted in a sale of the prop- 
erty and a judgment against Dr. Parsell for a deficiency 
of about $2,800. Certain other property of Dr. Parsell 
having been sold on execution for a nominal sum the 
present case was begun. 

The petition is multifarious, but its principal object 
was to subject to the satisfaction of the judgment a tract 
of eighty acres in Douglas county, which had been by | 
Chapman conveyed to Mrs. Parsell at the time lot 3 was 
conveyed to Chapman, aud which Mrs. Parsell had af- 
terwards conveyed to Horatio Fowkes. The petition 
charges that the conveyance of this land from Chapman 
to Mrs. Parsell was for the purpose of defrauding Dr. 
Parsell’s creditors, also that the consideration was the 
conveyance of lot 3 to Chapman, and moved entirely 
from Dr. Parsell, who became the equitable owner of the 
eighty-acre tract. It was further alleged that the con- 
veyance to Fowkes was colorable only and made to de- 
fraud Dr. Parsell’s creditors. Certain other instruments 
are incidentally attacked, but they are so connected with 
those mentioned that all must stand or fall together, and 
it is useless to complicate the opinion by specific refer- 
ence thereto. Issue having been joined on these aver- 
ments, the court found that the conveyance of the land 
to Mrs. Parsell was not made for the purpose of defraud- 
ing creditors, but that it was made in trust for Dr. Par- 
sell, and that he was the equitable owner. The court 
further found that the conveyance from Mrs. Parsell to 
Fowkes was made for the purpose of defrauding Dr. Par- 

_gell’s creditors, and that Fowkes knew of such purpose. 
The plaintiff therefore had a decree. Mrs. Parsell having 
died, her heirs were parties, and they, together with Dr. 
Parsell and Fowkes, appeal. 

Without reviewing the evidence in detail it is sufficient 
to say that it supports the finding that the consideration 
for the transfer of the property to Mrs. Parsell was the 
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conveyance of lot 3 to Chapman; that there was at least 
a resulting trust to Dr. Parsell, and that the Jand was 
in equity his. It is contended that a creditors’ bill will 
not lie on this ground—that a fraudulent intent must be 
shown, which here did not exist. But counsel overlook 
the rule that equitable as well as legal estates are sub- 
ject to the payment of debts, and that when the estate is 
equitable only, and a sale on execution would pass no 
title, or a title so clouded as to discourage bids, a petition 
in the nature of a bill in equity is the appropriate, and 
often the necessary, procedure. (Hoagland v. Wilson, 15 
Neb. 320; Sweet v. Craig, 15 Neb. 349; Brownell v. Stod- 
dard, 42 Neb. 177.) The foregoing cases were compli- 
cated with issues of fraud, but the principle is recognized 
in each. (See, too, German Nat. Bank of Hastings v. First 
Nat. Bauk of Hastings, 55 Neb. 86.) 

Counsel further contend that the petition was framed 
on the theory of a fraudulent conveyance and does not 
call for relief on the other ground; but if all the allega- 
tions of fraud be rejected, there still remain sufficient 
averments to charge an equitable estate in accordance 
with the proof. 

The finding of fraud in the transfer to Fowkes presents 
a more doubtful question. The day after lot 3 was ap- 
praised for the purpose of the foreclosure sale the Par- 
sells executed a deed, leaving blank the space for desig- 
nating the grantee, and describing the eighty-acre tract 
and another lot in Qmaha, which will be ealled, as it is 
termed in the briefs, the Sunnyside lot. The appraise- 
ment mentioned had been at a sum less than the mort- 
gage debt, so that the probability of a deficiency judg- 
ment was then evident. This decd was given to Mr. Pot- 
ter, a brother-in-law of Mrs. Parsell and a real estate 
broker. He was to negotiate a sale, and apparently to 
complete the deed and deliver it in pursuance of such sale 
as he should make. A few weeks thereafter there was 
received by Mr. Cobb, 2 son-in-law of the Parsells, a letter 
from Potter from New York, containing a bank draft 
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for $4,350 as part of the consideration of the sale of the 
land to 'owkes, The remainder of the consideration was 
made up by Fowkes’ assumption of a mortgage on the 
Sunnyside lot, and by a mortgage made by him to Dr. 
Parsell for $1,150 on both tracts. There was also a lease 
from I’owkes to Dr. Parsell whereby Dr. Parsell was to 
remain in possession of the land until the rent reserved 
should pay the mortgage. Mr. Cobb testifies that he gave 
the draft to Mrs. Parsell, who presented it to her daugh-. 
ter, Mrs. Cobb. The latter handed it to Cobb, who cashed 
it and invested the proceeds for Murs. Cobb’s benefit. 
When inquiry was made as to the manner of investment, 
further investigation was closed by an objection by 
Yowkes’ attorney that the matter was privileged, Cobb 
acting as attorney for his wife and for Murs. Parsell. 
When we consider the fact that the deed was made in 
blank and the negotiations with Potter took place as 
soon as i deficiency judgment became imminent, the fact 
that through the Cobbs it might have been shown what 
became of the money; that Parsell was to remain in pos- 
session of the land; that none of the witnesses had ever 
seen J’owkes or heard of him except in this transaction; 
that Potter, a relative of the Parsells, who must have 
known if the transaction was genuine, was not called 
as a witness or his absence accounted for; that lowkes 
himself, while he appeared by attorney, did not testify; 
that he made the purchase after brief negotiations and 
apparently without seeing the land; that all the active | 
participants, unless it be Fowkes, were relatives of the 
Parsells; when we consider these facts we must conclude 
that the finding of the district court has sufficient sup- 
port. 

The peculiar fact that this is an attempt by the mort- 
gagee, after fully availing himself of his security, to reach 
for a deficiency property obtained only in exchange for 
the equity of redemption in the mortgaged land, and 
which would not be available if the transaction attacked 
had not occurred, may relieve the transaction from criti- 
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cism on ethical grounds, but it does not affect its legal 
aspect. 

Complicated with the main case there is the contention 
that a house, which substantially enhanced the value of 
the mortgaged premises, was removed before the fore- 
closure, but after Chapman acquired the property. It 
is asserted that Millard permitted the removal and is- 
thereby estopped from asserting his judgment, or at least 
-that credit should be given thereon for the amount which 
the lot suffered in value by the removal of the house. In 
the first place the proof shows that Millard not only did 
not consent to this waste, but that he endeavored to pre- 
vent it, but obtained an injunction only after the re- 
moval had been effected. In the second place, all this 
occurred prior to the judgment. If the facts were of any 
avail it was as a defense to the application for judgment. 
Thereby appellants were concluded. Such facts cer- 
tainly constitute no defense to a creditors’ bill. 

The Ballous were parties to the suit, and against them 
a judgment was sought on their guaranty of collection. 
This constituted multifariousness in the petition, but no 
objection was made on that ground. The court did not 
give judgment against the Ballous, but ordered that 
should there still remain a deficiency after subjecting the 
land in controversy to the payment of the Parsell judg- 
ment, plaintiff might then apply for and obtain judgment 
against the Ballous. The Ballous undertake to appeal 
from this part of the decree, but their appeal is prema- 
ture. The two causes of action are entirely distinct, and 
the decree, so far as it affects the Ballous, is not final. 
There is no judgment against them yet; non constat that 
there will ever be. If there should be, they may then 
have it reviewed. 

The appeal of the Ballous is dismissed, without an 
adjudication of the correctness of the decree ‘so far as it 
affects them. In other respects the decree of the district 


court is affirmed. 
JUDGMENT ACCORDINGLY. 
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Jackson v. State. 


WILLIAM R. JACKSON ET AL. V. STATE OF NEBRASKA, EX 
REL. THOMAS J. MAJORS. 


FILED DECEMBER 22,1898. No. 9847. 


Mandamus: Scioons: REINSTATEMENT OF Puprt. An action of man- 
damus will lie and may be maintained to reinstate a pupil in a 
school, if the action of the officer or officers by which the party 
was refused admission to or continuance in the school was an 
arbitrary or capricious exercise of authority. 


Error from the district court of Nemaha county. 
Tried below before STuLu, J. Affirmed. 


C. J. Smyth, Attorney General, aud W. H. Kelligar, for 
plaintiffs in error. 


G. W. Corneil and S. P. Davidson, contra. 


Harrison, C. J. 

Thomas J. Majors, the defendant in error, relator in 
the trial court, made application for the issuance of a 
writ of mandamus to compel the respondents in the ac- 
tion to reinstate and continue the son of relator, Thomas 
A. Majors, as a pupil of the State Normal School at Peru, 
and to permit him to attend the school, and enjoy all the 
rights, privileges, and advantages of a pupil thereof. An 
alternative writ was issued, and respondents filed an an- 
swer or a return to said writ. As a result of a hearing 
of the issues a peremptory writ was allowed, and re- 
spondents present the cause to this court by petition in 
error. 

The objection was made at the commencement of the 
trial to the introduction of any evidence on the grounds 
of insufficiency in statements of the petition and alter- 
native writ, and that it was overruled is of the alleged 
errors urged. It is true, as argued, that some of the 
allegations of the pleadings referred to partake of the 
nature of conclusions, but it may, we think, be fairly 
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said that in the main they are more in the nature of 
statements of ultimate facts, and if not wholly unobjec- 
tionable, must be held allowable as against an attack 
delayed until the stage of proceedings this was. This 
State Normal School was located and established at 
Peru by an act of the legislature which was approved 
June 20, 1867. It was stated in the act that the school 
shall be for the exclusive purpose of the “instruction of 
persons, both male and female, in the arts of teaching, 
and in all the various branches that pertain to a good 
common school education; also, to give instruction in 
the mechanic arts, and in the arts of husbandry and agri- 
cultural chemistry, in the fundamental laws of the United 
States, and what regards the rights and duties of citi- 
zens.” It was further provided that the school should be 
under the direction of a board of education of seven mem- 
bers, five to be appointed by the governor, the state 
treasurer and state superintendent of public instruction 
to be members by virtue of their offices. The board was 
empowered to appoint a principal and assistant princi- 
pal to take charge of the school, to appoint teachers and 
officers required, and to prescribe such rules and regula- 
tions for the admission of pupils as it deemed necessary 
and proper. Jt was also required that any applicant 
for admission should undergo an examination, the man- 
ner of which should be prescribed by the board, and if 
it appeared that the applicant was not of good moral 
character or would not make an “apt and good teacher,” 
he or she should be rejected. It was further set forth 
that applicants for admission might be required to sign 
a declaration of intention to follow teaching in the 
“primary schools” of the state as a business, or might be 
admitted without signing any such declaration on terms 
to be prescribed by the board. In 1871 an act supple- 
mental of the act of 1867 was enacted, in which it was 
stated in regard to the admission of pupils: “In the ad- 
‘ mission of pupils, preference shall be given first as is 
provided in the act to which this is supplemental; 
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secondly, to citizens of Nebraska, and their children; 
thirdly, to the citizens of other states; and the board may 
determine upon what terms citizens of other states may 
be admitted.” (Session Laws 1871, p. 97, sec. 6.) In 
1881 an act was passed which in terms repealed the act 
of 1867 and the supplemental act, and provided for a 
governing board for the school, which as to membership 
and the manner of their appointments, etc., did not differ 
materially, if at all, from the prior act. It was therein 
prescribed that the secretary of the board keep an exact 
and detailed account of the doings of the board; also 
that the principal of the school should be its chief execu- 
tive officer and be responsible to the board for the con- 
trol and management of the school; that “lhe board in 
their regulations, and the principal in his supervision 
and governimeut of the school, shall exercise a watchful 
guardianship over the morals of the pupils, but no re- 
ligious or sectarian test shall be applied in the selection 
of teachers, and none shall be adopted in the school.” 
(Session Laws 1881, p. 374, ch. 78, subd. 18, sec. 9.) In 
section 13 of the act it was stated: “Students, when en- 
tering the school for the first time, shall pay a matricu- 
lation fee of five dollars.” This it appeared had been 
paid by young Majors at some time during his attend- 
ance as a pupil of the normal school, which attendance 
had continued during about ten years. In section 16 of 
subdivision 13 of the act of 1881 it was provided: “The 
board shall make such rules and regulations for the ad- 
mission of pupils to the school as may seem to be best for 
the interest of the school and not inconsistent with the 
purpose for which the school has been established.” 

Of the making or adoption of any specific rules and 
regulations in regard to admission the evidence was very 
unsatisfactory. There was, if any, a very incomplete 
record of any action by the board in this respect. It is, 
however, contended that the following, which are ex- 
tracts from a catalogne of the school, under the heading 
therein of “General Information,” and subheadings, “Ad- 
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mission” and “Continuance in School”: “As the State 
Normal School is not primarily an institution for the 
education of children or people in general, but a pro- 
fessional school for the special instruction and training 
of teachers, and as its course of study, being arranged 
with special reference to this end, cannot be accom- 
plished in a fragmentary way with any advantage to 
the student, but with great disadvantage to the school, 
all applicants admitted in accordance with the regula- 
tions of the board of education must give satisfactory 
evidence of fitness in preparation and in character for 
the vocation to which they aspire.” “Continuance in 
school will depend on diligence in study and good con- 
duct. All students are expected to be punctual, prompt, 
neat, accurate, thorough, earnest, truthful, and teach- 
able, for such only can become satisfactory pupils and 
successful teachers. Continued idleness or decided im- 
morality on the part of a student will insure his speedy 
expulsion. Nor will any student be retained who, during 
the regular school term, shall take lessons or instruc- 
tions elsewhere or engage in any other business which, 
in the opinion of the faculty, is incompatible with his 
prompt attendance at school or his careful preparation 
for his prescribed school duties, nor whose ‘character and 
general influence are not for the good of the school,”— 
had been prepared and presented to and adopted by the 
board as rules on the subjects treated in them. Whether 
it was proved that these were of duly adopted rules and 
regulations or not, it did appear that in the admission 
of pupils there was somewhat of the routine observed 
of which the foregoing alleged rules were to a considera- 
ble, if not to a full, extent elemental. 

It was disclosed that the son of relator made applica- 
tion at the opening of the school during the fall of 1897 
for admission or continuance as a pupil, and had been 
by the faculty refused or rejected. Of this action there 
was the following communication to the father as notice 
thereof: 
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“STATE NORMAL AND TRAINING SCHOOL, 

“PERU, NEBRASKA, Sept. 6, 1897. 
Ton. T. J. Majors, Peru, Neb—DeEar Sir: Your son, 
Thomas Majors, Jr., having applied for admission to 
the State Normal School, the faculty, after consideration 
of the interests of the school, deem it best to refuse the 
same, This action is taken without reference to his guilt 
or innocence in matters with which his name has been 

connected. 
“Fraternally, J. A. BEATTIE.” 


This action was, on consideration by the board, the 
father of the applicant and an attorney in his behalf 
being present during a portion of the time of its delibera- 
tions thereupon, approved; but no reason other than it 
was for the best interests of the school was ever given 
as the basis for the action taken. 

It is now strenuously insisted that the decision of the 
faculty or of the board, or both in combination, cannot 
be assailed in an action of mandamus; that there was 
that in it which gave it the character of an adjudication; 
that there was elemental of it an exercise of discretion, 
and to entertain this action of mandamus was to review 
the decision; also open to the objection that it was an 
attempt by mandamus to control a judicial discretion. 
That these things will not be done by mandamus is well 
established generally, and thoroughly so in this state; 
but it may be said that there was the power here in the 
person or body who or which made the order of refusal, 
—to avoid the effect of which was the motive of this 
suit, and we will say here that we cannot consider the 
action of the board as in any sense a review or hearing 
on appeal from the action of the faculty or principal,— 
to exercise a discretion in the admission of pupils; or it 
might become a mere ministerial or administrative act, 
with nothing of the judicial in it, where the application, 
both in form and substance, was in all things correct 
and unquestionable, and the adinission would consist in 
naught but the registration of the pupil and signifying 
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to him his acceptance, and a refusal would be an entire 
disregard or ignoring of the application, and the arbi. 
trary exercise of power. It may be likened unto the 
authority which may be exercised by an officer in the 
approval or non-approval of a required bond or under- 
taking. The right of examination, and of passing on the 
financial sufficiency of the instrument, and the sureties 
thereon, may be or exist, and in it there may be some- 
what of the exercise of a discretion,—a judicial weighing 
of the matter, if you please; yet in some instances, where 
the form and substance of the bond are without question, 
it has been said mandamus will lie to secure an approval. 
(MeLcod v. Scott, 26 Pac. Rep. [Ore.] 1061; Potter v. 
Village of Homer, 59 Mich. 8, 26 N. W. Rep. 208; Amperse 
v. City of Kalamazoo, 59 Mich. 78; State v. Lafayette County 
Court, 41 Mo. 221; Lx parte Candee, 48 Ala. 386; In re 
Prospect Brewing Co., 17 Atl. Rep. [Pa.] 1090.) There 
have been at least three cases decided by this court, in 
each of which there was a question very similar to the 
one in the case at bar, and the jurisdiction of the court 
and the control by writ of mandamus, although not di- 
rectly discussed, or of the points presented, were directly 
involved. In one the issuance of the writ was upheld, 
and in each of the others there was a tacit recognition 
at least of the right to the action, A suspended pupil 
was reinstated in school rights and privileges by writ 
of mandamus in State v. School District, 31 Neb. 552. The 
other two to which we have just referred are Bourne 
v. State, 835 Neb. 1, and Board of Education v. Moses, 51 
Neb. 288. See, generally, on the propositions involved, 
State v. White, 82 Ind. 278; State v. Lafayette County Court, 
41 Mo. 221; Perkins v. Board of Directors, 56 Ta. 477; 
Spelling, Extraordinary Relief, p. 1185, sec. 1884. The 
same propositions or principles have been recognized in 
two cases in relation to certificates of nominations to 
office, and the duty of an officer to whom they were, pur- 
suant to law, certified, to place the names of the parties 
shown to have been nominated, or cause them to be 
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placed on ballots, and whether mandamus would lie to 
control or direct the ultimate performance of the duty, 
and in each of which the questions were raised and dis- 
cussed. (See State ry. Piper, 50 Neb. 25; State v. Smith, 
57 Neb. £1.) In the following cases the questions were 
not raised in any, but involved in all of them: State v 
Allen, 43 Neb. 651; Woods v. State, 44 Neb. 430; State v. 
Clark, 56 Neb. 584; Stale v. Moore, 46 Neb. 590. 

There was herein alleged the deprivation of a valuable 
right for which the damages could not be estimated with 
any accuracy or certainty, and for the wrong committed 
there was no adequate remedy at law. This record dis- 
closes'‘no reason for the refusal to allow the relator’s son 
to continue in the school as a pupil. A reason may have 
existed, but it was not shown. So far as this record dis- 
closes there was an arbitrary exercise of power or au- 
thority on the part of the faculty; a rejection of the pupil 
because the parties willed it should be so; no exercise 
of judgment or discretion in the matter, but a mere oper- 
ation or putting into effect a desire. Under the circum- 
stances and facts shown, the issuance of the writ was 
proper. 

mate: 


A, A, JACKSON, ADMINISTRATOR, APPELLANT, V. JASON 
L. PHILLIPS, APPELLEE. 


TILED DECEMBER 22,1898. No. 8539. 


1. Real Estate: CoNVFYANCES: ConsrTRucTION. “In the construction 
of every instrument creating or conveying, or authorizing or 
requiring the creation or conveyance, of any real estate, or in- 
terest therein, it shall be the duty of the courts of justice to 
carry into effect the true interest of the parties, so far as such 
intent can be collected from the whole instrument, and so far 
as such intent is consistent with the rules of law.” (Compiled 
Statutes 1897, ch. 73, sec. 53.) 


2, i 7 . Contract upon which this action is predi- 
ealed determined to be an executory contract for the sale of 
real estate, and not a lease. 
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3. Vendor and Vendee: ForecLosurE or Conrract. If default is 
made in conditions relative to payment of the consideration 
contained in an executory contract for the sale of real estate,” 
the vendor may treat the contract as a mortgage and enforce it 
by foreclosure. (/Iendriz v. Barker, 49 Neb. 369.) 


4, Foreign Administrators: Actions. An executor or administrator 
appointed jn another state may maintain an action or suit in 
this state. (Cox v. Yeazel, 49 Neb. 343; Compiled Statutes 1897, 
ch. 23, sec. 337.) 


5. Executors: ProBaTE Notice. Objections to sufficiency of a probate 
notice held without force in this action, as it could not affect 
proceedings npon which, through such objections to it, an at- 
tack was sought to be made. 


7 Administrators: CITATION: ATTACK: PanrtTizs. The citation or no- 
tice of hearing of application for letters of administration can- 
not be successfully attacked collaterally by one not interested 
in the estate or in a suit by the administrator against him. 


8. Vendor and Vendee: ExrorceEmMEentT oF ContTRAcT: HlomMesTeaD. An 
executory contract for the sale of real estate is valid and may 
be enforced as a security for the payment of the unpaid pur- 
chase-money, althongh not signed by the wife of the purchaser, 
and the real estate was bought for and immediately occupied ag 

_ahomestead, (Prout v. Burke, 51 Neb, 24.) 


9, Held, That the evidence warranted findings and 


decree for the appellant, plaintiff below. Judgment for the de- 
fendant vacated, and the cause remanded with directions for 
decree for plaintiff. 


APPEAL from the district court of Johnson county. 
Heard below before Sruuu, J. Reversed. 


S. P. Davidson, for appellant. 


L. CG. Chapman, contra. 


Harrison, C. J. 


In this case the appellant alleges for his cause of 
action the existence of an executory contract for the sale 
of real estate to which the deceased person, of whose 
estate he was the administrator, during his lifetime, be- 
came a party, and to which the appellee was also a party; 
that there had been a failure on the part of the appellee 
to perform his agreements evidenced by said instrument. 
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The relief asked was a foreclosure as of a mortgage. The 
appellee in his answer pleaded occupancy of the prem- 
ises involved in the suit with his family as a home and 
its consequent homestead character, and the lack of the 
signature of his wife to the contract upon which the ac- 
tion was predicated; also alleged that the contract de- 
clared upon in the petition was a lease, which also con- 
tained an agreement on the part of the lessor to sell the 
leased property to the lessee at a date subsequent to the 
making of the lease, and that the contract, by reason of 
the non-fulfillment of some of its conditions, had become 
ineffective or withont further force. There was for the 
appelant a reply, which was a general denial. The judg- 
ment of the court was for the defendant in the action, 
and the plaintiff has appealed. 

The first question presented is relative to the charac- 
ter to be given to the agreement which is the basis of the 
suit, and in doing this we must give effect to the require- 
ments of section 53, chapter 73, Compiled Statutes 1897, 
which reads as follows: “In the construction of every 
instrument creating or conveying, or authorizing or re- 
quiring the creation or conveyance of any real estate, 
or interest therein, it shall be the duty of the courts of 
justice to carry into effect the true interest of the parties, 
so far as such intent can be collected from the whole 
instrument, and so far as such intent is consistent with 
the rules of law.” (Hervey v. Rhode Island Locomotive 
Works, 93 U. 8. 664.) The instrument in suit has some 
direct earmarks of a lease. It contains some terms and 
expressions which would, taken literally, stamp it as a 
lease; but when its substance is examined critically, the 
apparent character of the instrument is destroyed. The 
arrangement of the consideration in reference to the pay- 
ment by installments being $60 for each of the four years 
succeeding the tinje of the execution of the contract, and 
$660 at the expiration of the fifth year, the $60 payments 
being each the one year’s interest at ten per cent per 
annum on the $600, which it seems more than probable 
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was a principal sum of the consideration for the contract 
between the parties, furnishes a strong indication of a 
sale. There is a further strong indication of a sale in 
the feature of the agreement in relation to a conveyance 
of the property to the contractee by the contractor on 
full’ payment of all sums stated in the contract, as evi- 
denced by the notes. All things considered, we are 
forced to conclude that the instrument declared upon in 
the petition was an executory contract for the sale of 
land. If so, the appellant might, as one of the remedies 
afforded on default of the other party in the performance 
of the essential conditions of payment of the considera- 
tion, enforce collection in a suit of foreclosure. (Hendrix 
v. Barker, 49 Neb. 369.) 

The argument that the appellant could not sue for the 
reason that his appointment as administrator of the es- 
tate of the deceased party to the contract, whom he 
claimed to represent, was not sufficiently shown, in that 
the evidence introduced in this connection disclosed no 
sufficient petition or no petition in application for such 
appointment in this state, is without force for the reason 
that the present suit was by the appellant according to 
the pleading and proof under his appointment by the 
proper court of the state of California, where such party 
died, and where the appellant was duly appointed ad- 
ministrator with the will annexed of the estate of the 
deceased. The will was admitted to probate in this state, 
but there was nothing shown of any proceedings for the 
appointment of an administrator, but an administrator 
or executor appointed in another state may commence 
and prosecute an action in the courts of this state. (Com- 
piled Statutes 1897, ch. 23, sec. 337; Cox v. Yeasel, 49 Neb. 
343.) 

Objection is made that the notice of the hearing in 
the county court in this state lacked in what it is asserted 
was an essential particular. To this it must be answered 
that the notice introduced in this case did not purport 
to be of the appointment of an administrator, but of the 
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projected admission of the will to probate; and further, 
the question of the sufficiency of a notice of this nature, 
or of the hearing of application for letters of administra- 
tion, could not be raised by one not interested in the 
estate in this collateral action. (Crosswell, Executors & 
Administrators, p. 140, sec. 252, and cases cited in note 
6.) 

The question of the homestead right and the lack of 
the signature of the wife of appellee to the contract can- 
not enter into this controversy. If the appellee was with 
his family occupying the property sought to be affected 
herein at the time of the contract in suit, it was without 
any title, or at least the evidence before us does not dis- 
close any or by what vight such occupancy was of exist- 
ence, and a homestead right would not arise and attach 
to the title or interest acquired by appellee under the 
contract as against the enforcement of the consideration 
by which the title or interest was so acquired. (Prout v. 
Burke, 51 Neb. 24, and citations therein.) 

There was testimony to the effect that the notes which 
had been given in the transaction which formed the 
basis of this action were destroyed by the payee. If this 
was true, the appellee could be accorded no benefit of 
such act in this suit, for the reason that there was no 
issue presented by the pleadings under which such de- 
fense was available. There was evidence which called 
for a finding and decree for the appellant as to the 
amounts of the payments provided for in the notes de- 
scribed in the contract, but of the taxes alleged to have 
been paid by him there was no proof. It follows from 
the conclusions reached that the judgment of the dis- 
trict court was wrong. It is therefore reversed and re- 
manded to the district court for the entry there of a de- 
cree for the aggregate amount of the notes described in 
the contract, together with the interest thereon. 


REVERSED AND REMANDED. 


17 


194 NEBRASKA REPORTS. [Von 57 


Gay v. Reynolds. 


JOHN GAY ET AL., APPELLEES, V. E. P. REYNOLDS ET AL., 
APPELLANTS. 


TiteD DECEMBER 22,1898. No. 8551. 
1. Bill of Exceptions: AUTNENTICATION: Review. A bill of excep- 


tions will not be examined in this court if not authenticated by 
the certificate of the clerk of the trial district court. 


Review. If there is no bill of exceptions, questions of 
fact, or the sufficiency of the evidence to sustain the findings of 
the court, cannot be considered. 


APPEAL from the district court of Gage county. Heard 
below before Busu, J. Affirmed. 


ELN. Kauffman, for appellants. 
A. D. McCandless, contra. 


Harrison, ©. J. 


In an appeal in this action the question urged is in 
relation to the sufficiency of the evidence to sustain the 
findings upon which the judgment or decree was predi- 
cated. To determine the force of the arguments would 
necessitate the examination of the evidence adduced in 
the trial court. The document in the record which pur- 
ports to be the bill of exceptions, and to contain the evi- 
dence, lacks the authentication of the clerk of the dis- 
trict court, and will not be examined. (Hazelet v. Holt 
County, 51 Neb. 724; Andres v. Kridler, 47 Neb. 585.) 

Questions of fact will not be considered in this court 
if there is no bill of exceptions. (Everingham v. Harris, 
51 Neb. 627.) It follows that the judgment must be 


AFFIRMED. 
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INDIANA KNarp Vv. CHICAGO, KANSAS & NEBRASKA 
RAILROAD COMPANY ET AL. 


FineD DECEMBER 22,1898. No. 8535. 


1, Instructicns: EvipENcE: IssuEs. An instruction by which the jury 
was informed that unless the plaintiff had established designated 
issues by a preponderance of the evidence she could not recover, 
and whieh in its statements ignored and excluded from the con- 
sideration of the jury a material issue in the case, relative to 
which there was much pertinent evidence, and of which it could 
not be said that a finding for defendants was the only one which 
the evidence would sustain, is prejudicially erroneous. 


The error of giving such an instruction 
was not cured by other instructions on the subject of which in it 
there was an omission of notice or statement. 


Error from the district court of Gage county. Tried 
below before BusH, J. Reversed. 


L. M. Pemberton, for plaintiff in error. 
Alfred Hazlett and W. IF’. Evans, contra. 


HARRISON, C. J. 


The petition of the plaintiff filed herein declared upon 
an alleged contract between the Chicago, Kansas & Ne- 
braska Railroad Company and herself which was in the 
following terms: 

“This agreement, made and entered into this day 
of , A. D. 188—, by and between Indiana Knapp, of 
the town of Beatrice, county of Gage and state of Ne- 
braska, of the first part, and the Chicago, Kansas & Ne- 
braska Railroad Company, in the state of Nebraska, of 
the second part, witnesseth: That the said party of the 
second part covenants and agrees to and with the said 
party of the first part to build and maintain a certain 
crossing, not less than twelve feet wide, nor less than 
six feet high, under the tracks of the said Chicago, Kan- 
sas & Nebraska Railroad Company’s railroad, and com- 
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plete said crossing on or before January 1, 1887, upon 
the 8S. W. quarter of section 31, town 4, range 8. And the 
said party of the first part covenants and agrees to and 
with the said party of the second part for the same as 
follows, viz.: To accept the award of the commissioners 
appointed to assess the damages for the right of way 
over the south half of section 31, town 4, range 8 east, 
and to allow the removal of earth from a strip of land 
300 feet, along the right of way, and 50 feet wide, com- 
mencing at the point where said railroad right of way 
enters said land on the east, said excavation to slope to 
the south and to be free of water holes and drainage from 
or through the right of way or adjoining land. 

“And for the true and faithful performance of all and 
every of the covenants and agreements above mentioned, 
the parties to these presents bind themselves each unto 
the other in the penal sum of one thousand dollars as 
liquidated damages, to be paid by the failing party. 

“In witness whereof, the parties to these presents have 
hereunto set their hands, the day and year last above 
written. INDIANA KNAPP. 

“S. H. GILson, 
“Division Engineer, C. K. & N. Ry. 
“Signed, sealed, and delivered in the presence of 
“J. C. FLETCHER.” 

It was further pleaded that the company constructed 
the passage-way under its road or track during the year 
1886, and the same was maintained until the month of 
September, 1893, or about seven years, when it was by 
the Chicago, Rock Island & Pacific Railway Company, 
which then controlled and operated the line of railway, 
filled and destroyed, and the plaintiff thus deprived of its 
use and enjoyment and of the benefit of the contract. 
It was also pleaded that the first named company, and 
with which the contract purported to be made, trans- 
ferred the line of road to the Chicago, Kansas & Ne- 
braska Railroad Company, which transferred it to the 
Chicago, Rock Island & Pacific Railway Company. The 
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plaintiff played for damages in the sum of $1,000 as 
occasioned by the breach of the contract. For the de- 
fendant the Chicago, Kansas & Nebraska Railroad Com- 
pany there was an answer, in which it admitted the con- 
struction by it of the line of railroad referred to in the 
petition and the acquirement by condemnation proceed- 
ings of the right of way over the property of the plaintiff, 
and denied the contract; also the authority of the party 
by whom it was signed, apparently for the company, to 
enter into any contract or agreement of such nature for 
it. It was also admitted that the transfers of the line of 
road pleaded in the petition had been made. For the 
Chicago, Rock Island & Pacific Railway Company there 
was filed a general denial. After a reply for the plaintiff 
the issues were tried, and a verdict and judgment ensued 
for the defendants. The plaintiff presents the cause to 
this court by a proceeding in error. 

Of the errors assigned was that of the giving in charge 
to the jury an instruction nbumbered 8 requested for the 
defendants, which was as follows: “The jury are in- 
structed that the plaintiff cannot recover in this action 
against the defendants, or any or either of them, on her 
alleged cause of action in this case without first estab- 
lishing by a preponderance of the evidence that S. H. 
tilson, who is alleged to have signed the contract, a copy 
of which is attached to plaintiff's petition, was the agent 
of the defendant the Chicago, Kansas & Nebraska Rail- 
read Company, and that the making of such contract 
was within the general or apparent scope of his an- 
thority.” This made it obligatory upon the plaintiff to 
show by a preponderance of the evidence that the party 
who ostensibly, at least, signed the contract in suit for 
one of the defendants was then its agent and possessed 
real or apparent authority to enter into the contract for 
the company named therein. These facts were by the in- 
struction required to be established before the plaintiff 
could be accorded a verdict, and this regardless of what 
might be proven on other material points or branches of 
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the case. It is stated in the brief filed for the defendants 
that there are three principal questions involved in the 
controversy: (1.) What authority did the engineer Gil- 
son possess? (2.) Was the making of such a contract 
within either the direct or apparent authority of the 
engineer who signed it? (8.) Was there a ratification of 
the contract by the defendants or either of them? A 
careful examination of the record discloses that the ques- 
tion of ratification was a material one and relative to 
which there was much pertinent matter introduced in 
evidence. It was made by the evidence on the subject a 
point to be, to say the least, fairly submitted to the jury, 
and one upon which it cannot be correctly asserted that 
a finding for defendants was the only one that could have 
been returned, and the vice of the instruction which we 
have quoted is in that it ignored the issue of ratification 
‘and excluded it from the consideration of the jury. It is 
argued for the defendants that the error in this instruc- 
tion was cured by other instructions given which dealt 
exclusively with the subject of ratification. This could 
not, and did not, if true, do what is claimed for it. It 
could and did but constitute a conflict in the instructions. 
That correct instructions were given would not palliate 
the error in the one or rob it of its power for mischief or 
prejudice. (Wasson v. Palmer, 13 Neb. 376; First Nat. 
Bank of Denver v. Lowrey, 36 Neb. 290.) It follows that 
the judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


NORTHWESTERN MUTUAL Lirk INSURANCE COMPANY, AP- 
PELLEE, Vv. JOUN J. BUTLER ET UX., APPELLANTS, 


FitED DECEMBER 22,1898. No. 8558. 


1. Mortgage: DEFAULT: ELECTION To DrEcLARE DEBT DUE: Watver. 
A bond and mortgage given to secure payment of the debt stated 
jn the former instrument provided for an election by the creditor 
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to declare the entire debt due and for enforcement by foreclosure 
if default was made in payments of interest or an installment 
or installments of principal as they respectively matured. Ac- 
ceptance of interest due did not waive the default in payment 
of matured installments of principal. 

2. : : : Notice. No specific notice of the election 
to treat the whole debt as due was necessary prior to the insti- 
tution of the foreclosure suit. Its commencement was sufficient 
notice of said election. 


3. : Taxrs anp InsuRANCE. A mortgagee is entitled to reim- 
bursement for taxes and insurance premiwns paid to preserve 
the security; also the interest on such payments. 

4. A bond and mortgage provided for the payment 


on default thereof of the mortgagor of “taxes and assessments.” 
Held, To include certain special assessments by city authorities 
which by law were made liens on the mortgaged property and 
for which it might be sold as for general, state, county, and 
city taxes. 

». Identification of Instrument. An instrument introduced in evi- 
dence determined sufficiently identified as the one in suit. 


6. Mortgages: Expenses or Apstract. A stipulation in the bond and 
a mortgage for payment by the mortgagor of “expenses incurred 
in procuring and continuing abstracts of title for the purposes 
of the foreclosure suit” held ineffective and unenforceable. 


APPHAL from the district court of Lancaster county. 
Heard below before Hotmes, J. Reversed. 


Alfred W. Scott, for appellants. 
Lambertson & Hall, contra, 


HARRISON, CO. J. 


The appellee herein instituted the action to secure the 
foreclosure of a real estate mortgage, the property in- 
volved being a lot in Lavender’s Addition to the city of 
Lincoln. The bond which evidenced the indebtedness, - 
the payment of which it was the declared purpose of the 
mortgage to secure, recited the sum of $20,000 as its 
amount, but provided for the payment of $10,000, and 
for the latter sum, as due on the debt, $120 paid for in- 
surance, a stated aggregate amount of state, county, and 
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city taxes, and special assessments, also $1.50 paid for 
extension of an abstract of title of the property, in prepa- 
ration for commencement of the foreclosure, and interest 
on each of said sums, a recovery was prayed. The mort- 
gagor admitted the execution of the bond and mortgage 
declared upon in the petition. For Mary E. Butler there 
was a general denial of the allegations of the petition. 
From a decree of foreclosure for the amounts claimed 
this appeal has been prosecuted. 

Both bond and mortgage provided for the prompt pay- 
ments of installments of interest and principal when 
due, also taxes and assessments, and for keeping insur- 
ance in force, and if taxes and assessments were not paid 
or insurance not attended to by the mortgagor at the 
proper times, the mortgagee should be authorized to pay 
all necessary sums and be entitled to reimbursement, and 
to collect them as of the mortgage indebtedness. And 
it was further provided: ‘But in case of the non-payment 
of any sum of money (either principal, interest, insurance 
money, taxes, or assessments) at the time or times when 
the same shall become due, agreeably to the terms and 
conditions of these presents or of the aforesaid bond, or 
any part thereof, then, in such.case, the whole amount of 
said principal sum shall, at the option of the said party 
of the second part, ifs successors or assigns, be deemed 
to have become due and payable, without any notice, 
whatever (notice of such option being hereby expressly 
waived); and the same, together with all sums of money 
which may be paid by said party of the second part, its 
successors or assigns, for or on account of insurance, 
taxes, assessments, or prior liens, with interest thereon 
at the rate aforesaid, shall thereupon be collectible in a 
suit at law, or by the foreclosure of this mortgage, in 
the same manner as if the whole of said principal sum 
had been made payable at. the time when any such failure - 
in any payment shall occur as aforesaid, and the judg- 
ment or decree in the suit brought to foreclose the 
same shall embrace, with the said principal debt and 
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interest, all sums so paid for or on account of insurance, 
taxes, assessments, or prior liens, with interest at the 
rate aforesaid.” In regard to the extension of the ab- 
stract there was a specific promise that the expense of it 
would be borne by the mortgagor. It is contended that 
there were no defaults on the part of the mortgagor 
which gave the mortgagee the right to an action at the 
time this was begun. There were installments of the 
principal due prior to the time of the commencement of 
the action, and under the terms of the bond and mortgage 
this rendered the whole sum due at the option of the 
holder thereof. That a payment of interest had been 
received after such default would not constitute a waiver 
of the right to enforce for the defaults in the payments 
on installments of principal. 

Jt is argued that no notice of an election to declare the 
whole debt due was given the mortgagor by the mort- 
gagee prior to the action, and without it the suit could 
not be maintained. No other notice of the election to 
foreclose for all the debt than the commencement of the 
action with a statement in the complaint of such elec- 
tion was necessary. (Lowensteim v. Phelun, 17 Neb. 429; 
Coad v. Home Cattle Co., 32 Neb. 161; Pope v. Hooper, 6 
Neb. 178; fletcher v. Daugherty, 13 Neb. 224.) 

It is urged that the bond should not have been ad- 
mitted; that it did not support or was at variance with 
the allegations of the petition. An examination of the 
instrument referred to and a comparison of its recitals 
with the instrument declared upon in the petition as the 
primary evidence of the indebtedness sought to be en- 
forced leads to the conclusion that the bond introduced 
in evidence is the one in suit. Its identification was suffi- 
cient, and it supported, and did not vary from, the state- 
ments in the petition. ; 

The payment of the insurance by the appellee under 
certain stated conditions was provided for in the bond 
and mortgage. The conditions existed and the payments 
were made; hence the appellee was entitled to enforce 
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reimbursement. (White v. Atlas Lumber Co., 49 Neb. 82; 
Townsend v. Case Threshing-Machine Co., 31 Neb. 836.) 

In the bond and mortgage it was provided that the 
mortgagee might pay “taxes and assessments” against 
the property if the mortgagor had failed in the payments. 
The mortgagee had paid for state, county, and city taxes; 
also some special assessments. The last, it is asserted, 
were not included in the provision to which we have al- 
luded, and the mortgagee, although he had paid them, 
could not enforce the amount of them as a debt due to 
him by virtue of the terms of his mortgage or by reason 
of its ownership. Such assessments, under similar pro- 
visions of statutory law in reference to their inception 
and collection, were held included under the terms 
“taxes and assessments,” and they are by law made liens 
on real estate. (State v. Irey, 42 Neb. 186.) It has been 
held by this court that in case of failure of the mortgagor 
to pay the taxes, the mortgagee may pay them to protect 
the security and recover them in the foreclosure of the 
mortgage. (Southard v. Dorrington, 10 Neb. 122; Richard- 
son v. Campbell, 27 Neb. 647; Townsend v. Case Threshing- 
Machine Co., 31 Neb. 886; New England Loan & Trust Co. 
v. Robinson, 56 Neb. 50.) The conditions had arisen and 
the mortgagee had met them by making the payments 
and was entitled to foreclose for the aggregate of the 
sums paid. 

In the instrument sought to be enforced it was prom- 
ised that the mortgagor would pay all expenses incurred 
in procuring and continuing abstracts of title for the pur- 
poses of the foreclosure suit, and of the sums claimed 
and allowed was $1.50°for extension of the abstract of 
title to the property preparatory to the foreclosure of 
the mortgage. This it is insisted should not have been 
made a part of the decree. At first glance it would seem 
that if the parties contracted for such a contingent ex- 
pense, and the mortgagor to bear it, there is no valid 
reason why the agreement should not be enforced; but a 
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critical examination of the question discloses some feat- 
ures which are not exposed by the cursory view. Costs 
in such actions as this, as in all, are confined to those 
allowed by statute. (Bank of Wooster v. Stevens, 1 O. St. 
233; State v. Taylor, 10 O. 378, cited and approved in Dow 
v. Updike, 11 Neb. 95. See to same effect Equitable Lifc 
Assurance Society v. Hughes, 11 L. R. A. [N. Y.] 280.) This 
charge is properly within the cost or expense of collec- 
tion and cannot be separated from, or an appreciable 
distinction be made between, it and many others, such 
as the stationery used in notifying the debtor of his de- 
faults, postage, attorneys’ fees, etc. (Hquitable Life As- 
surance Society v. Hughes, supra.) While the contract in 
and of itself may not be harmful when viewed in connec- 
tion with the contract of debt and mortgage from which 
it is not divisible, it is one which is clearly obnoxious to 
public policy and to the rules of law governable in this 
state as announced in this court. (Dow v. Updike, 11 Neb. 
95; Hardy v. Miller, 11 Neb. 395; Security Co. v. Hyer, 
36 Neb. 510; Otoe County v. Brown, 16 Neb. 395; Winkler 
v. Roeder, 23 Neb. 706.) In Myer v. Hart, 40 Mich. 517, in 
speaking of a stipulation for payment of an attorney's 
fee in evidences of indebtedness, it was observed: “If 
the creditor can insert such a provision in a mortgage 
and enforce performance thereof, why not insert a clause 
that if the debt is not paid at maturity, for every letter he 
shall write his debtor demanding payment, and for every 
time he shall call upon his debtor to demand payment, 
he shall receive a definite fixed sum?’ (See, also, Bulloch 
v. Taylor, 39 Mich. 137; Toole y. Stephen, 4 Leigh [Va.] 
581; Witherspoon v. Musselman, 14 Bush [Ky.] 214.) We 
conclude that the expense of extension of the abstract of 
title was not allowable. It follows from the conclusions 
reached and stated that the decree was excessive in the 
sum of the expense of the continuance of the abstract.. 
It is therefore reversed and the cause remanded to the 
district court for the entry of a decree for all sums in- 
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cluded in the former one, except the amount of the fee 
for the abstract of title. 


REVERSED AND REMANDED. 


Nonrvat, J., had no part in the opinion. 


N. P. Frm, arreLuantr, v. F. A. W. Srack, APPELLEE. 
FILED DECEMBER 22,1898. No. 8530, 
Intoxicating Liquors: JicrNsE: NoTICE of APPLICATION. The propo- 


sitions of Jaw announced in Feil v, Kitchen Bros. Hotel Co., 57 
Neb. 22, affirmed. . 


APPEAL from the district court of Douglas county. 
Heard below before Baker, J. Affirmed. 


E. W. Simeral, for appellant. 
Hall & McCulloch, contra. 


NORVAL, J. 


The questions involved are identical with those de- 
termined in Feil vr. Witchen Bros. Hotel Co., 57 Neb. 22, 
and for the reasons stated in the opinion filed therein the 
judgment of the district court in the present cause is 


AFFIRMED. 


STATE OF NEBRASKA V. ALONZO BAILEY. 
FILED DECEMBER 22,1898. No. 10386. 
1, Criminal Law: PLEa IN ABATEMENT. A plea in abatement may be 


made when there is a defect in the record which is shown by 
facts extrinsic thereto. (Criminal Code, sec. 441.) 


Matters cannot be presented by plea in abatement 
which are triable under a plea of not guilty. 
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3. Intoxicating Liquors: SALE To INDIAN: PLEA IN ARATEWENT. In 
a prosecution for selling intoxicating liquor to an Indian, whether 
the person named in the intormation as having purchased the 
liquor was, or was not, an Indian cannot be raised by a plea ia 
abatement, 


EXCEPTION to a ruling of the district court for Sheri- 
dan county, WEsroven, J., presiding. Tiled under the 
provisions of section 515 of the Criminal Code. Hacep- 
tion sustained. 


Charles HL. Woods, County Attorney, for exception. 
C. Patterson, contra. 


NORVAL, J. 


An information was filed by the county attorney of 
Sheridan county in the district court against Alonzo 
Bailey, charging him with selling intoxicating liquor 
to Samuel Lessert and Benjamin Lessert, otherwise . 
‘known as Sam Claymore and Ben Claymore, Indians, 
and not citizens, in violation of section 2, chapter 37), 
Compiled Statutes. To the information was filed a plea 
in abatement, averring: (1) That the parties to whom 
the intoxicating liquor had been sold were not Indians, 
and were citizens of the United States; (2) that said 
Samuel and Benjamin Lessert, alias Sam and Ben Clay- 
more, were born in the state of Colorado, and are the 
sons of one Benjamin I*. Lessert, a native-born citizen of 
the United States. The county attorney replied, deny- 
ing the averments in the plea in abatement, and alleging 
that the father of the said Samuel and Benjamin Lessert, 
alias Sam and Ben Claymore, is a white man, and was 
born in the state of Missouri, and ever since has been, 
and now is, a citizen of the United States; that the father 
in 1859 married an Indian woman of the Sioux tribe, and 
that the persons to whom it is charged the liquor had 
been sold are the issue of said marriage; that the sons 
live with their parents on the Pine Ridge, South Da- 
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kota, Indian reservation, and have tribal relations with 
the Sioux Indians, and are under the supervision of, and 
draw rations from, the government of the United States. 
To the reply the accused interposed a general demurrer, 
which was sustained, the prosecution dismissed, and the 
defendant discharged. The county attorney excepted to 
the ruling, and now brings the record to this court under 
the provisions of section 515 of the Criminal Code. 

We are asked to determine whether the persons des- 
ignated in the information ag the parties to whom the 
liquor was sold are Indians, and not citizens, within the 
meaning of section 2, chapter 37), Compiled Statutes 
1897. In our view this question is not properly presented 
by the record. The demurrer was to the reply interposed 
to the plea in abatement, and, as in civil actions, the 
demurrer reaches back to the first plea defective in sub- 
stance. Section 441 of the Criminal Code provides: “A 
plea in abatement may be made when there is a defect in 
the record, which is shown by facts extrinsic thereto.” 
The purpose of the plea in abatement is to challenge the 
action of the court to defects in the record of a criminal 
prosecution by averring the facts not apparent on the 
face of the record which render the proceedings illegal, 
such as that the grand jury returning the indictment was 
not selected in the mode provided by law, that the ae- 
cused never was accorded a preliminary examination for 
the offense charged in the information, and other similar 
causes. The object or scope of the plea in abatement is 
not to tender issues properly triable under the plea of not 
guilty. The plea in abatement in this case contains no 
allegation of a single fact which, if true, would make the 
record defective or entitle the accused to be discharged 
without trial, but presents matters appropriate to be 
adjudicated upon a trial of a plea of not guilty. Ina 
prosecution for selling intoxicating liquors to a minor 
would it be proper to tender by a plea in abatement an 
issue whether the person purchasing the liquors was a 
piinor or an adult, or whether the sales were made by 
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the accused or some one else? Clearly not. Those mat- 
ters might be pertinent subjects of investigation under a 
plea of not guilty, but would not constitute grounds for 
a plea in abatement. So, too, it was no cause for abating 
the prosecution, before trial, that the persons to whom 
the inforniation averred the liquor was sold were not 
Indians, since it would have devolved upon the state to 
establish upon the trial of the issues raised by a plea of 
not guilty that Benjamin and Samuel Lessert were In- 
dians to justify a conviction. ‘The office of a plea in 
abatement is not to present matters for determination 
which can be litigated under a plea of not guilty. This 
is very evident, for the statute expressly provides: “The 
accused shall be taken to have waived all defects which 
may be excepted to by a motion to quash, or a plea in 
abatement, by demurring to an indictment or pleading 
in bar, or the general issue.” (Criminal Code, sec. 444.) 

In United States v. Sanders, Hempst. [U. 8. C. C.] 488, 
and United States v. Ward, 42 ed. Rep. 320, the question 
whether the person named in the indictment was an 
Indian or not was raised and determined under the issue 
formed by the plea of not gnilty. Whether Benjamin and 
Samuel Lessert, alias Ben and Sam Claymore, are, or are 
not, Indians, the district court was not, nor are we, called 
upon to decide. The plea in abatement contained no fact 
showing a defect in the record, and was therefore insuffi- 
cient in substance, and should have been overruled. 


EXCEPTION SUSTAINED. 


WiLulaAM J. MAXWELL ET AL. V. Home Fire INSURANCE 
COMPANY OF OMAHA, 


. FIreD DECEMBER 22,1898. No. 8545, 
1, Mortgages: ForEcLOSURE: ACTION FoR RECOVERY or Dest. Under 


the provisions of section 847 et seq. of the Code of Civil Procedure, 
as ex’sting prior to 1897, either an action at law for the recovery 
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of a debt secured by a real estate mortgage or a suit to foreclose 
the mortgage will lie; but both remedies cannot be pursued at 
the same time, unless permission is given therefor by the court. 


: PLEDGE: AcTION ON NoTE. Where one executes a 
promissory note and transfers to the payee as collateral security 
thereto a note then held against a third person secured by a 
real estate mortgage, a decree foreclosing such mortgage will 

. not bar an action at law on the first note, since it did not evi- 
dence the debt the mortgage was previously given to seeure. 


3. Action on Note: PRINCIPAL AND SURETY: JUDGMENT. In an action 
upon a promissory note, when it is disclosed that one maker is 
the principal debtor and the other signed as surety merely, a 
judgment for the plaintiff should, under section 511 of the Code 
of Civil Procedure, state which defendant is the principal debtor 
and which is surety, 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. Reversed. 


Duffie € Van Dusen, for plaintiffs in error. 
W. H. De France, contra. 


Norval, J. 


This was an action by the Home [ire Insurance Com- 
pany of Omaha against William J. Maxwell and John T. 
Clark as joint makers of a promissory note for $1,900 
given March 29, 1890, and due three years thereafter, 
drawing eight per cent interest from date of obligation. 
The defendants, for answer to the petition, admit the 
execution of the note, and allege, in substance, that the 
defendant Maxwell delivered to plaintiff as collateral 
security to the debt a certain promissory note for $5,400 
executed by one George M. O’Brien, Jr., payable to the 
said Maxwell, and secured by mortgage on real estate 
situate in Douglas county; that after the maturity 
thereof Maxwell commenced a suit to foreclose such 
mortgage, in which the Home I*ire Insurance Company 
of Omaha intervened, and in the decree rendered therein 
it was awarded a first lien on the mortgaged premises for 
$1,913.55, being the amount at that time due upon the 
note in controversy herein; that said decree is still in 
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force and wholly unsatisfied and is a bar to the present 
action; and that the defendant Maxwell was the prin- 
cipal on the note declared on herein, and that the de- 
fendant Clark signed the same as surety. A general 
demurrer to the answer was interposed by the plaintiff, 
which the court sustained, the defendants refused to fur- 
ther plead, and a joint judgment was entered against 
both for $2,280, without designating which was principal 
on the note and which executed as surety. From the or- 
der denying defendants’ motion for a new trial they 
prosecute error to this court. 

The first argument of defendants below is that the tak- 
ing of a decree of foreclosure in the suit on the collateral 
note and mortgage is a bar to the present action, by 
virtue of the provisions of section 847 ct seq. of the Code 
of Civil Procedure, as they existed at'the time when the 
note herein was given, this action was instituted, and 
the judgment under review was pronounced. Section 
845 of the Code of Civil Procedure (Compiled Statutes 
1895) requires that a petition to foreclose real estate 
mortgages shall be filed in the county where the premises 
are situated. The next succeeding section authorizes the 
court in such a suit to decree a sale of the mortgaged 
premises, or such part thereof as may be sufficient to 
pay the amount due and costs. Section 847, as it then 
existed, relates to the rendition of deficiency judg- 
ments in foreclosure suits for the amount remaining 
due and unsatisfied after sale of the mortgaged premises, 
in cases in which such balance is recoverable at law, and 
authorizes the issuance of execution to collect such de- 
ficiency judgment. Sections 848 and 849 of said Code, as 
then in force, follow: 

“Sec. 848. After such petition shall be iled, while the 
same is pending, and after decree rendered thereon, no 
proceedings whatever shall be had at law for the re- 
covery of the debt secured by the mortgage, or any part 
thereof, unless authorized by the court. 

“Sec. 849. If the mortgage debt be secured by the 

18 
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obligation or other evidence of debt of any other person 
besides the mortgagor, the complainant may make such 
person a party to the petition, and the court may decree 
payment of the balance of such debt remaining unsatis- 
fied after a sale of the mortgaged premises, as well 
against such other person as the mortgagor, and may en- 
force such decree as in other cases.” 

The two sections quoted were considered and con- 
strued in connection with sections 850 and 851 of the 
Code of Civil Procedure, in Meehan v. First Nat. Bank of 
Fairfield, 44 Neb. 218, and in an opinion by the present 
chief justice it was ruled that the statute authorized 
either an action at law for the recovery of the debt se- 
cured by real estate mortgage or a suit to foreclose the 
mortgage, at the option of the owner and holder thereof; 
but when he chooses one remedy he must exhaust it 
before resorting to the other, unless permission of the 
court is first obtained to pursue both remedies at the 
same time; and that pending foreclosure suit or after 
decree an action at law on the obligation or evidence of 
debt of a person other than the mortgagor, such as an 
indorser of the note secured by the mortgage, cannot be 
prosecuted without consent of the court of equity. That 
this decision is sound we do not entertain the shadow 
of a doubt, and if this were an action at law against 
O’Brien to recover the amount of his mortgage debt, it 
is very evident the doctrine announced in the case of 
which mention has been made would control. Mani- 
festly, after the entry of the foreclosure decree against 
O’Brien, an action at law could not be maintained to re- 
cover from him the sum due on the debt secured by the 
mortgage, without leave of the court, in which foreclos- 
ure was brought, to pursue that remedy, having been first 
procured. Towever, this is not an action upon the 
O’Brien note, but upon an obligation to which he is not in 
any way a party, and which was not in existence when the 
mortgage was given. In the foreclosure against O’Brien 
no deficiency judgment could have been obtained against 
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either Maxwell or Clark for the amount remaining un- 
paid of the mortgage debt after sale of the mortgaged 
property, so that the case at bar does not fall within the 
scope and object of the statute stated in Meehan v. First 
Nat. Bank of Fairfield, supra, as follows: “The purpose 
of these provisions is evidently to avoid the two actions 
being in progress at the same time, and also the double 
costs and expenses, and to confine the creditor as closely 
as may be consistent with justice to him and his de- 
mands to the one action, and more especially does this 
seem true of the foreclosure action in which he is allowed 
to first subject the mortgaged property to the payment 
of the debt and the further remedy of a deficiency judg- 
ment for any balance of the debt remaining unextin- 
guished.” Section 848 is so plain and free from am- 
biguity as to admit of but one interpretation. During 
the pendency of a suit to foreclose a real estate mortgage, 
or after the rendition of the decree therein, the legisla- 
ture has by said section prohibited the maintaining of 
an action “at law for the recovery of the debt secured 
by the mortgage, or any part thereof, unless authorized 
by the court.” There is no inhibition against the prose- 
cution of proceedings at law to recover a debt, other 
than the one the mortgage at its inception was given to 
secure. It was never the intention of the lawmakers 
that the statute should apply to cases like the one at bar, 
else appropriate language indicative of such a purpose 
would have been used in framing the law. The note in 
suit is not the mortgage debt, and the fact that a decree 
of foreclosure has been taken on the note and mortgage 
held as collateral thereto will not defeat the present ac- 
tion. The note signed by Maxwell and Clark was not 
taken as security for the mortgage debt of O’Brien, and 
hence is not embraced within the provisions of said sec- 
tion 849, and is not an obligation or other evidence of 
debt of any person besides the mortgagor, within the 
meaning of the law. 

The two New York cases cited by counsel for defend- 
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ants below do not in the least conflict with the views 
herein expressed, or the conclusion we have reached on 
this question, as will be disclosed by an examination of 
the reported decisions. 

In Suydam v. Bartle, 9 Paige Ch. [N. Y.] 294, it appears 
that James P. Bartle and others executed a real estate 
mortgage which on its face purported to secure a bond 
for $40,000, although the mortgage in fact was given as 
security for certain drafts or bills of exchange drawn by 
the obligers in the bond and one Westfall, which had 
been accepted by the plaintiff. In a suit to foreclose the 
mortgage permission was asked to proceed to trial and 
judgment in the action at law which had already been 
commenced for the recovery of the mortgage debt from 
Westfall, who was not a party to the foreclosure, and 
authority to do so was given. The chancellor said: “The 
object of the legislature unquestionably was to relieve 
the mortgagor from the expense of a double litigation. 
And where it is evident that the complainant could have 
had a perfect remedy against all persons who were liable 
for the payment of the debt, by a decree over against 
them for the deficiency, if he had chosen to make them 
parties to his foreclosure suit, it might not be a proper 
exercise of discretion for the court of chancery to permit 
any further proceedings to be had in the action at law 
after the filing of the bill of foreclosure.” Permission 
to proceed at law was granted in that case, since it was 
doubtful whether a deficiency judgment against West- 
fall would have been proper had he been a party to the 
bill to foreclose, the mortgaged premises not being of 
sufficient value to pay the entire debt. We make no 
criticism on the ruling in that case, but that the decision 
has no application here is obvious. There the action at 
law was predicated on the very debt secured by the mort- 
gage, while such is not the case here. 

In Scofield v. Doscher, 72 N. Y. 491, it is disclosed that 
Peter Donlan executed and delivered to plaintiff a bond 
secured by a real estate mortgage, and thereafter Donlan 
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sold a part of the premises to one John Heiden, who 
agreed in the deed to pay a portion of the mortgage debt. 
The mortgage was foreclosed, the executor of Heiden 
being a party defendant. After the sale under the decree 
a part of the debt remained unpaid and an action at law 
was commenced by the mortgagee against the executor 
of Heiden to recover a deficiency judgment upon the 
covenant of the testator to pay a portion of the mort- 
gage. It was held the action was not maintainable, as 
permission so to proceed had not been authorized by the 
court. That decision is in line with the holding of this 
court in Meehan v. First Nat. Bank of Fairfield, 44 Neb. 
213, and which latter case we have already distinguished 
from the one at bar. 

The answer pleaded that Maxwell was principal and 
Clark was surety on the note, and the demurrer admitted 
the truthfulness of such averment, and yet a joint judg- 
ment was rendered against both, without it having been 
certified on the record which of them was the principal 
debtor and which the surety, as required by section 511 
of the Code of Civil Procedure. This was reversible 
error. (Van Htten v. Kosters, 48 Neb. 152.) 

It is urged that the objection is raised for the first 
time in this court. The record does not sustain this con- 
tention. In the motion for a new trial it was assigned 
that the judgment was contrary to law. ‘The character 
of the obligations assumed by the defendant was spe- 
cially pleaded in the answer, which the demurrer ad- 
mitted to be true. The rendition of a judgment in op- 
position. to admissions in the pleadings is certainly 
contrary to law. For the error indicated the judgment is 
reversed and the cause remanded with directions to the 
district court to enter judgment in favor of the plaintiff 
for the amount demanded in the petition against Max- 
well as principal debtor and Clark as surety. 


REVERSED AND REMANDED, 
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M. A. SerDs Dry-PLare COMPANY EP AL, APPELLEES, V. 
Hyn PHoro-SupPLY COMPANY ET AL., APPELLANTS. 
FILED DECEMBER 22,1898. No. 8543. 

1. Insolvent Corporations: PRErERRING CreEpITors. In the absence 


of actual fraud an insolvent corporation may prefer one or more 
of its creditors to the exclusion, of others. 


2. : Directors. <A corporation may not prefer a debt 


owing to its director, secretary, and treasurer. 


3. Appointment of Receiver: Apprar. An order appointing a re- 
ceiver is appealable in advance of the final disposition of the 
cause. 


Section 275 of the Code of Civil Procedure, author- 
izing an appeal from an interlocutory order, does not preclude 
a review of such an order upon a general appeal after final judg- 
ment in the case in which the order was made. 


ArprKaL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


J.C. Cowin, W. D. McHugh, C. I’. Breckenridge, and B. 
N. Robertson, for appellants. 


E.G. Thomas and Cavanagh & Thomas, contra, 


NORVAL, J. 


November 15, 1894, the Heyn Photo-Supply Company, 
a corporation organized under the laws of this state, and 
being hopelessly insolvent, executed and delivered chat- 
tel mortgages as follows: Regina Bendit, $1,500; Omaha 
National Bank, $500; American National Bank, $400; 
Cowin & McHugh, $700; A. M. Collins Manufacturing 
Company, $1,294.32; Herf & Vrisch Chemical Company, 
$424.80; Bausch-Lamb Optical Company, $438.90; West- 
ern Collodion Company, $436.11; E. & H. T. Anthony, 
$871.78; Aimerican Aristotype Company, $839.87; J. H. 
Smith & Co., $258.30. The mortgages were given priority 
in the order given above. On the same day the Heyn 
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Photo-Supply Company also executed and delivered to 
Sakina [eyn, the principal stockholder, and at the same. 
time one of the directors, and the secretary and treasurer 
of said corporation, an assignment of a portion of the 
book accounts of the concern of the face value of $6,000 
to secure a debt for half that sum which the corporation 
owed her. Said mortgages, as well as the transfer of 
the book accounts, were made for the purpose of giving 
a preference to the mortgagees and said Sabina Heyn 
over the other creditors of the corpcration. The mort- 
gagees took immediate possession of the mortgaged 
chattels, which was all the property of the corporation, 
except the book accounts; and the assigned accounts 
were at once turned over to Sabina Heyn. The corpora- 
tion immediately ceased to do business, as was the in- 
tention and purpose when the mortgages and assignment 
were executed. The unsecured creditors of the corpora- 
tion instituted attachment proceedings and garnished 
the several mortgagees and Sabina Heyn. The attach- 
ing creditors thereupon commenced this suit, setting ap 
in their petition the facts heretofore stated, and praying, 
in addition to general equitable relief, the appointment 
of a receiyer to take possession of the property of the 
corporation, and all the book accounts and assets of 
every nature. On December 7, 1894, John Lewis was 
appointed receiver, who qualified as such, and proceeded 
to convert the property into money, and collect the book 
accounts in compliance with the order of the court. 
Answers were filed by the several defendants, the prin- 
cipal issue tendered by the pleadings being the right of 
an insolvent corporation to prefer creditors by executing 
chattel mortgages on the assets. Upon the trial the 
district court ruled that such preference could not be 
made, held the several chattel mortgages and the assign- 
ment void, and that all the creditors of the corporation 
were entitled to prorate in the distribution of the funds 
in the hands of the receiver. The mortgagees and Sabina 
Heyn haye prosecuted an appeal, Subsequently, in pur- 
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suance of the stipulation of the parties, this court made 
an order distributing the moneys in the receiver's hands, 
excepting a small sum detained to cover costs, between 
the first four mortgagees, the aggregate amount of their 
claims exceeding the funds for distribution. 

It is suggested in the brief of appellees that appellants 
are not in a position to assail the decree of the trial court, 
because they consented to the order of distribution en- 
tered in this court. We do not think so. The parties 
stipulated that such order should be without prejudice 
to the rights of any of the litigants, and the order thus 
entered, in express terms, so provides. After the rendi- 
tion of the decree in the cause this court ruled that, in 
the absence of fraud, an insolvent corporation might pre- 
fer one or more of its creditors to the exclusion of others. 
(Shaw v. Robinson, 50 Neb. 403; Wallachs v. Robinson, 50 
Neb. 469.) The mortgages given by the Heyn Photo- 
Supply Company were to secure bona fide debts; there- 
fore the trial court erred in canceling the same. The 
several mortgagees were entitled to the proceeds arising 
from the sale of the mortgaged chattels in the order of 
the priority of the liens. As Sabina Heyn was a director, 
secretary, and treasurer of the Heyn Photo-Supply Com- 
pany, the corporation had no right to create a preference, 
as it did, by assigning to her the book accounts. Such 
assignment was illegal and void, and the district court 
did not err in so adjudicating. (Ingwersen v. Edgecombe, 
42 Neb. 740; Tillson v. Downing, 45 Neb. 549; Campbell 
Printing Press & Mfg. Co. v. Marder, 50 Neb. 289.) 

The next argument is that no receiver should have 
been appointed in the case. Counsel for plaintiffs and 
appellees insist that this question is not properly before 
the court for review, for the reason the order appointing 
a receiver was made more than six months before the 
appeal was perfected by the filing of the transcript with 
the clerk of this court. This last contention will be 
noticed first. Section 275 of the Code of Civil Procedure 
provides, inter alia, “all orders appointing receivers, giv- 
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ing them further directions and disposing of the prop- 
erty, may be appealed to the supreme court in the same 
manner as final orders and decrees.” Under the fore- 
going provision an interlocutory order, like the one 
sought to be reviewed in this cause, is appealable in ad- 
vance of the final disposition of the merits of the con- 
troversy. AfcCord v. Weil, 29 Neb. 682, it is true, is op- 
posed to this holding, but a rehearing was granted in 
that cause, and on the second submission the former 
opinion upon that question was overruled and the plain 
provisions of the statute were recognized and applied. 
(AfcCord v. Weil, 33 Neb. 869.) The right to appeal con- 
ferred by said section of the Code is not exclusive, but 
the remedy there given is cumulative merely. The pur- 
pose of the provision above quoted was to confer the 
right, which otherwise would not have existed, of re- 
viewing an interlocutory order appointing a receiver 
without waiting the disposition of the cause on its 
merits. An appeal from a final decree makes available 
in the appellate court all interlocutory orders in a case 
to which exceptions have been taken ‘and preserved, in 
the absence of a waiver thereof. The precise point was 
decided the same way in Buchanan v. Berkshire Life Ins. 
Co., 96 Ind. 510.. That was a suit to foreclose a mortgage 
in which an order was made appointing a receiver, and 
the receivership was continued until final decree. The 
statute of Indiana permits an appeal to be taken from 
such an order to the supreme court in ten days from the 
date thereof, even though there has been no final dis- 
position of the cause. No appeal was prosecuted from 
this interlocutory order within the time fixed therefor 
by law, but upon the entry of the final decree an appeal 
to the supreme court was perfected. It was insisted 
there, as here, that the order appointing the receiver was 
not reviewable. he court held the contention unsound, 
saying: “We are here met by the argument of counsel 
for appellee, that as the orders were not appealed from 
within ten days, there is nothing before us for decision in 
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relation thereto; that the general appeal does not bring 
up those questions. * * * If an appeal is taken from 
these interlocutory orders, as such, clearly it must be 
within the limit of the time fixed; or if taken from such 
an order made after the decision of the main case, but 
while that case is yet in any manner pending, it must be 
within the limited time. But does it follow from this 
that if no appeal shall be taken until the appeal of the 
main case, the action of the court in appointing or re- 
fusing to appoint a receiver may not be examined and 
corrected? We-think not. If the sections of the Code 
of 1852, supra, had not been enacted, there would have 
been no appeal from the interlocutory orders named be- 
fore the appeal of the main case, or separate from that 
case; but it docs not follow that in such appeal such or- 
ders might not have been reviewed and pronounced cor- 
rect or erroneous. And so in the case of interlocutory 
orders in relation to receivers without the act of 1875, 
there was no appeal separate and apart from the main 
case, but it docs not follow that on appeal of that case 
the action of the court in relation to the receiver may 
not be reviewed. It has never been so decided nor inti- 
mated in any case in this court that we have been able 
to find.” The same doctrine is sustained by the cases 
which follow: Jones v. Chicago d N. W. BR. Co., 36 Ia. 68; 
Palmer v. Rogers, 70 Ta. 381; Lesure Lumber Co. v. Mutual 
Fire Ins. Co., 10 N. W. Rep. [Ia.] 761. The facts stated 
in the petition were quite sufficient to authorize the ap- 
pointment of a receiver in the present cause. While 
neither the pleadings nor proofs justified the selection of 
a receiver to take charge of the mortgaged chattels, 
they were ample to sustain the order assailed so far as it 
related to the collection of the outstanding book ac- 
counts. The order appointing a receiver is affirmed. 
The decree is reversed and one will be entered in this 
court conforming to this opinion. 


DECREE ACCORDINGLY. 
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Lewis v. Holdrege. 


Henry E. Lewis, TRUSTER, APPELLANT, V. GHorce W. 
HoLpReceE, TRUSTER, et AL., APPELLEES, AND KENT 
K. HAYDEN, RECEIVER, APPELLANT. 


FILED DECEMBER 22, 1898. No. S080. 


Modification of Former Judgment. This case being here on appeal, a 
former judgment of affirmance will be modified so as to correct 
an erroneous computation of the trial court. 


Morion to modify judgment rendered in Lewis v. Hold- 
rege, 56 Neb. 879. Afotion sustained. 


A. 8. Tibbets, Tibbets, Morey & Ferris, I. C. Burr, Colb & 
Harvey, and Lanb, Adams & Scott, for appellants. 


J. W. Deweese, F. EL. Bishop, and’ G. MM. Laibertson, 
contra. 


SULLIVAN, J. 


By a motion asking for a modification of the decision 
rendered in this cause at the present term (Lewis v. 
Holdrege, 56 Neb. 379) our attention has been called to a 
matter which had previously escaped our notice, and is, 
consequently, not mentioned in the former opinion. Al- 
though no allusion was made to it in the oral argument, 
it is insisted in the brief of counsel for appellee that the 
trial court erred in allowing Mosher a credit to the ex- 
tent of his one-tenth interest in the fund on deposit in 
the Capital National Bank at the time of its failure, in- 
stead of allowing him credit for his share of the divi- 
dends actually paid by the receiver to the trustee. ‘The 
crror is demonstrated by the record. After deducting 
the amount paid to Heldrege by the receiver, the net loss 
eccasioned by Mosher’s misconduct was $3,784.06. In- 
cluded in the syndicate dividends declared prior to the 
judgment was the entire sum paid by the receiver to the 
trustee. The entire credit, therefore, to which Mosher 
was entitled was $1,485, which, being deducted from the 
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sum lost through his wrongful conduct, leaves $2,299.06 
as the balance to be retained out of his interest, instead 
of the sum of $1,853.88 as shown by the fourth finding 
of the district court. The judgment will be accordingly 
modified. 

JUDGMENT ACCORDINGLY. 


JOSEPHUS D. KruUM, APPELLANT, Vv. LorENzo H. CHAM- 
BERLAIN ET AL., APPELLEES. 


Fitep DECEMBER 22,1898. No. 8557, 


zy. Contracts. Thata binding contract may result from an offer and 
acceptance, it is essential that the minds of the parties meet at 
every point, and that nothing be left open for future arrange- 
ment. 


2. 


: SPECIFIC PERFORMANCE. Specific performance of an alleged 
contract will not be enforced unless the court can clearly see 
upon what proposition the minds of the parties have met in a 
common intention. 


3. Vendor and Vendee: Conrract: EvIpENcr. Evidence relied on to 
prove that negotiations for the sale of certain real property 
eventuated in a valid and enforceable contract, examined, and 
held insufficient for that purpose. 


APPEAL from the district court of Johnson county, 
Heard below before Bapcock, J. Affirmed. 


Sutton & Madison, J. H. Broady, and D. F. Osgood, for 
appellant, 


C. K. Chamberlain and 8. P. Davidson, contra. 


SULLIVAN, J. 


This action was brought in the district court of John- 
son county by Josephus D. Krum against Lorenzo H. 
Chamberlain to enforce specific performance of an al- 
leged contract for the sale of real estate situated in the 
city of Tecumseh, The parties are brothers-in-law, The 
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plaintiff is the fee owner of the property in question and 
claims to have sold the same to the defendant. The evi- 
dence by which it is sought to establish the sale is con- 
tained in correspondence between the plaintiff and 
Charles M. Chamberlain, the son and authorized agent 
of the defendant. Replying to a letter written by Dr. 
Krum on April 8, 1892, Charles M. Chamberlain wrote 
as follows: 
“TECUMSEH, NEB., April 11, 1892. 

“DrAR UNCLE: Yours of the Sth inst. is at hand. We 
will accept your offer contained in the same, to take the 
corner lot with the house and lot adjoining on the north, 
for $2,000, ave to have an option on the lot to the north 
of these at $500 additional, such option to stand for six 
months. We will make any arrangements that will be 
right about the payment. We do not consider it fair, 
however, to do this on the basis of what you had on foot 
about Judd Wright, as this was only a trade that was 
talked, and not a purchase at all. You may write what 
you think about terms, considering the transaction 
closed, we to make a payment and take possession at 
the expiration of the current term of lease to Carse, the 
papers to be delivered or deposited at that time. 

“Yours truly, Cuas. M. CHAMBERLAIN.” 


The foregoing letter promptly elicited the following 

reply: 
“SCHUYLER, COLFAX CouNTY, NEB., April 12, 1892. 

“Charles M. Chamberlain, Esg.—Drark NEPHEW: Yours 
of the 11th inst. is at hand, and contents noted. In reply 
would say that I gave you the terms for the property 
in my letter of the 8th inst., which terms in yours of the 
above date you have accepted. Our terms include the 
price of the property and the rate of interest on the 
amount to be left on mortgage, and the only further ar- 
rangement to be made is to fix the amount to be paid 
down, and the amount to be left on mortgage and the 
time itis to run. You can pay down $1,000 or $1,500, or 
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the whole amount if you choose; I wish further to say 
that Mr. Wright’s offer was to buy the property as I 
have told you, and after my telling you that, I think it 
is very much out of the way for you to say ‘this is only 
a trade that was talked, and not a purchase at all’ It 
was an offer to buy, and no trade about it. Write me 
at once the amount you wish to pay down, and the 
amount to be left on the mortgage and the time you 
wish it to run, so that we can make out the papers, and 
I will come down to Tecumseh to close the transaction 
next Tuesday, the 19th. Hoping you are all well, I re- 
main yours very truly, J. D. Krum.” 


To this letter there was no immediate response, and 
on April 20 the plaintiff wrote a postal card, saying: 


“DEAR CHARLIE: I wrote to you the 12th for you to 
tell me at once how much you wanted to pay down—how 
much left on mortgage and the length of time you 
wanted mortgage to run, so that we could have the 
papers made out, and then I would come down the 19th 
(yesterday) and close the transaction. I wish you would 
answer, as I have not heard a word from you. 

“J. D. Krum.” 


On April 25 Charles M. Chamberlain, replying to both 
the letter and postal ecard, said: 


“Drar UNCLE: I have yours of the 12th and 20th be- 
fore me. The purchase is made for father and it will be 
necessary to hear from him before anything is done in 
the nature of making any obligation. Father will make 
no mortgage on the property. If you wish to accept 
short-time paper for a portion, this might suit him; 
otherwise he will arrange to make full payment. I 
should have answered you before, but have been away 
from home several days. In yours of the 12th you seem 
to take to heart what I said about the nature of the other 
offer you had on this property. If it was a sale as you 
claim, Mr. Wright’s contract must have been to pay cash. 
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If you were to take anything either in exchange or as 
payment, other than cash, then it was an exchange of 
property or on values and was a trade, at least. This is 
my understanding of the meaning of the words, and on 
the strength of it I wrote what I did, as I knew what 
you were to receive for the property, which was a second 
mortgage on Lincoln and Pawnee City property, and 
which I believe could be purchased at less than face 
value. If I am off on that position, then I take it all 
back. However, we will try to arrange the matter to 
suit you. Jfather will, however, have to have a few days 
to arrange after he knows how much you want. My pur- 
chase of lumber yards has made Clarence and myself 
hard up for the time, otherwise could loan him the 
money, aS money is very easy, but ten per cent is more 
than he would want to pay, and a lower rate made by us 
would cause dissatisfaction on the part of the other 
stockholders. You will, without doubt, understand my 
position. Let me hear from you and I will arrange to 
close the account at once. . 
“Your nephew, CHAS. M. CHAMBERLAIN.” 


To this letter no reply was ever sent, and negotiations 
were not again resumed until the following November, 
when an unsuccessful effort was made to conclude the 
transaction. What transpired in November was shown 
for the purpose of aiding in the interpretation of the 
foregoing letters, which it is claimed evidence a contract 
of sale. While these matters were entirely proper to be 
considered, we cannot say, in view of the finding of the 
trial court, that any material circumstance tending to 
sustain the plaintiff’s theory has been established by the . 
proofs. His case stands on a construction of tle corre- 
spondence. The intention of the parties is of course the 
decisive and controlling question. Did their minds meet 
upon a distinct and definite proposition so that nothing 
remained to be settled by treaty? That a binding con- 
tract may result from an offer and acceptance it is es- 
sential that the minds of the parties meet at every point 


224 NEBRASKA REPORTS. [ Vow. 57 


Ikrum v. Chamberlain. 


and that nothing be left open for future arrangement. 
It has been said “that an acceptance to be good must in 
every respect meet and correspond with the offer, neither 
falling within nor going beyond the terms proposed.” 
(Knowlton’s Anson, Contracts 22.) Bearing this prin- 
ciple in mind let us now look at the letters above sct out. 
The letter written by Charles M. Chamberlain on April 
11 certainly professes to be an acceptance of a proposi- 
tion which is therein loosely set forth; but when it is 
considered that further arrangements concerning pay- 
ment are contemplated and a further communication on 
that subject solicited, it is evident that the writer in- 
tended only to accept the property at the price named 
by the plaintiff, assuming that there would be no diffi- 
culty in the adjustment of details. That the transaction 
was not to be a cash sale is demonstrated by the closing 
sentence where it is said that a payment is to be made 
and possession taken “at the expiration of the current 
term of lease to Carse,” at which time the papers were 
to be delivered. Manifestly the payment here referred 
to is a partial payment. That it was so regarded, and 
that the amount of the deferred payment and the time 
when it should mature was left open for future settle- 
ment, is shown by the plaintiff's letter written on the 
following day, in which he says that “the only further 
arrangement to be made is to fix the amount to be paid 
down, and the amount to be left on mortgage and the 
time it is to run.” He also adds: “You can pay down 
$1,000 or $1,500, or the whole amount if you choose.” 
In the postal card of April 20 the plaintiff asks to be 
informed at once how much of the purchase price is to 
ke paid in cash and how long the obligation for the bal- 
ance is to run. So at this stage of the negotiations it is 
perfectly clear that both parties understood that the 
cnly things definitely determined upon were the price 
of the property, the rate of interest on the deferred pay- 
ment, and the time when the transaction should be 
closed. A court could not enforce specific performance 
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at the suit of either party, because it could not ascertain 
from the evidence how much of the purchase-money 
Should be paid in cash, for what amount a mortgage 
should be given, nor when the security should become 
enforceable. The Jetter written by Charles M. Chainber- 
lain on April 25 did not remove the elements of uncer- 
tainty. It informed Dr. Krum that a mortgage would 
not be executed, but that the purchaser would vive short- 
time obligations, or, in case that was not satisfactory, he 
would arrange to pay cash. This was a counter propo- 
sition to ake payment in one of two ways. It called 
on the plaintiff to make choice and signify his accept- 
ance. He was required to choose between cash and 
short-time, notes, and was informed that the transaction 
would be closed within a few days after he should indi- 
cate his election. He failed to accept either proposition, 
and consequently the minds of the parties never came 
together in one and the same intention. The judgment 
of the district court denying specific performance is right 
and is 
AFFIRMED. 


WILLIAM G. MORRISON, PLAINTIFF, V. LINCOLN SAVINGS 
Bank & Sare Deposit COMPANY, DEFENDANT, 
CARRIE B. COBB, ADMINISTRATRIX, APPELLEE, AND 
JOHN E. HiLu, RECEIVER, APPELLANT, 


FILED DECEMBER 22,1898. No. 9514. 


1. Trustee: INSOLVENCY: PREFERRED CREDITORS. The owner of trust 
property is not, merely by reason of the character of his claim, 
entitled to a preference over the general creditors of an insolvent 
trustee. 


2. A person asserting a claim for preference 


against an insolvent estate has the burden of showing that such 
estate has been increased, to some extent, by the misappropri- 
ation of trust funds or property belonging to the claimant. 


APPEAL from the district court of Lancaster county. 
Heard below before HoimeEs, J. Reversed. 
19 
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A. S. Tibbets and L. C. Burr, for appellant. 


Amasa Cobb, A. G. Greenle, and Harwood, Ames & Pettis, 
contra. 


SULLIVAN, J. 


The Lincolu Savings Bank & Safe Deposit Company, 
a banking institution of the city of Lincoln, assigned to 
Moffett M. Cobb certain school warrants to secure an in- 
debtedness of $6,165.68, evidenced by a certificate of de- 
posit issued on June 3, 1895. The warrants were not 
-actually delivered at the time of the assignment, but, by 
- agreement between the parties, were retained by the 
bank as collecting agent for Cobb. The bank subse- 
quently became insolvent and John E. Hill, having been 
appointed receiver, took possession of its assets and pro- 
ceeded to administer the trust. Before the receiver was 
appointed the bank had misappropriated the warrants, 
and had not paid the indebtedness which they were given 
to secure. In April, 1896, Moffett M. Cobb died, and af- 
terwards his legal representative presented to the district 
court of Lancaster county a petition alleging the facts 
above recited and asking that the amount of the war- 
rants be made a preferred lien on the assets of the bank 
and that the receiver be directed to pay the same before 
making distribution among general creditors. The court 
eranted the prayer of the petition and the receiver brings 
. the record here for review. The theory upon which it is 
sought to establish a preference in favor of the adminis- 
tratrix is that the warrants were the property of Moffett 
- M. Cobb and that by their unlawful diversion the owner 
became entitled to an equitable lien on the entire assets 
of the bank. 

It is familiar doctrine that the owner of property may 
follow and reclaim it so long as it can be identified and 
distinguished; and that when one holding the property 
of another in trust commingles it with his own so that 
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separation and identification are no longer possible, the 
owner of the trust property will be given a lien for its 
value on the entire mass of which his property forms a 
part. But to entitle the owner of trust property to a 
preference over the general creditors of an insolvent 
trustee it must appear that his property, ov its proceeds, 
went into and became a part of the fund or estate upon 
which it is sought to impress a trust. (Cauciu v. Gleason, 
105 N. Y. 256; Nonotuchk Silk Co. v. Flanders, 87 Wis. 237, 
58 N. W. Rep. 383; State v. Bank of Commerce, 54 Neb. 
725, 75 N. W. Rep. 28.) The administratrix does not 
deny this rule, but bases her claim for preference on the 
assumption that the proceeds of the warrants in question 
were received by the bank and went to swell its assets. 
‘Yhe assumption is unsupported by either pleadings or 
proofs. That the warrants were delivered to some one 
not authorized to receive them is established beyond con- 
troversy; but whether they were negligently delivered 
to some one falsely assuming to represent the owner, or 
were deliberately misappropriated, is not disclosed by the 
record. For aught that appears to the contrary, they 
may have been applied to the payment of, or given as 
security for, an antecedent indebtedness of the bank or 
some of its officers. To whom they were delivered and 
for what purpose is a mere matter of conjecture. It is 
certain, however, that there is in the record before us no 
fact from which it can be inferred that anything of value 
derived from the conversion of the warrants ever went 
into, or formed a part of, the assets of the bank, and thus, 
directly or indirectly, increased the fund in the hands of 
the receiver for distribution. The doctrine held in some 
jurisdictions, that the beneficiary of a trust fund is en- 
titled in a case of this kind to a preference over the gen- 
eral creditors of an insolvent without showing that such 
fund, or part of it, was included in the assets which came 
into the hands of the receiver, was expressly repudiated 
by this court in the case of the State v. Bank of Commerc:, 
_ supra, The rule recognized in that case, and sustained 
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by the great weight of authority, imposes upon one as- 
serting a claim for preference the burden of showing that 
the estate of the insolvent debtor has been increased to 
some extent by the misappropriation of trust funds or 
property belonging to the claimant. “The right rests,” ~ 
as was said in Shiclds v. Thomas, 71 Miss. 260, 14 So. 
Rep. 84, “upon the equitable title of the beneficiary, who, 
seeking to recover specific property or to fix a charge 
upon a mass, must trace his estate, and show that the 
specific thing claimed is in equity his property, or that 
his estate has gone into and remains in the mass he seeks 
to charge.” I'rom the many cases which recognize the 
rule here laid down we cite the following: Alerchants & 
Farmers Bank v. Austin, 48 Fed. Rep. 25; Commercial 
Bank v. Armstrong, 89 Fed. Rep. 684; Metropolitan Bank 
«. Campbell, T7 Fed. Rep. 705; Goodell v. Buek, 67 Me. 514; 
Neely v. Rood, 54 Mich. 134; Little v. Chadwick, 151 Mass. 
109; Cavin v. Gleason, 105 N. Y. 256; Peters v. Bain, 133 
U.S. 670. The judgment of the district court is reversed 
and the petition of the administratrix is dismissed. 


REVERSED. 


JOHN DOBRY Vv. WESTERN MANUFACTURING COMPANY. 
FILED DECEMBER 22,1898. No. 8527. 

Affidavit for Attachment: AMENDMENT: Notary Pubtic. While a 

notary public may not take the affidavit of his client for the 

purpose of procuring an attachment, the taking of an affidavit 


as indicated is a mere irregularity, and the affidavit is not a 
nullity, and its defects may therefore be cured by amendment. 


Error from the district court of Howard county. 
Tried below before Harrison, J. - Affirmed. 


. Henry Nunn, for plaintiff in error. 


Frank J. Taylor and F. Hf. Woods, contra, 
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Ryan, C. 

The questions presented in this case arise upon a mo- 
tion to discharge an attachment and upon an order 
directing a sale of the attached property which was 
entered contemporaneously with the entry of final judg- 
ment. 

It was held in Horkey v. Kendall, 53 Neb. 522, that a 
notary public who is the attorney of one of the parties 
to an action is not permitted to take the affidavit of his 

client for the purpose of procuring an attachment; but 

it was also held that an affidavit of the nature and taken 
as just indicated was not a mere nullity. Under these 
conditions it was proper to permit the amendment of the 
affidavit indicated as well as of the sheriff's return, for 
the objections to these amendments were entirely de- 
pendent upon the assumption that the affidavit in ques- 
tion was absolutely void. The right of the court to 
permit these amendments is recognized in Struthers v. 
McDowell, 5 Neb. 491; Rudolf v. McDonald, 6 Neb. 163; 
Clarke Banking Co. v. Wright, 837 Neb. 382; Afoline, ALil- 
burn & Stoddard Co, v. Curtis, 88 Neb. 520. 

As there is found no error in the record the judgment 
of the district court is 

AFFIRMED, 
FIARRIson, C. J., not sitting. — ; 


Perper FRENZER, APPELLEE, V. JAMES PHILLIPS, 
APPELLANT. 


Tinep DECEMBER 22,1898. No. 8538. 


1. Review: Evipencr. Questions of fact determined in accordance 
with uncontradicted evidence will not be reviewed in the supreme 
court. ; ; 

2. Ruling on Motion: Exceprion: Review. A ruling on a motion to 
which no exception was taken cannot be reviewed in the supreme 
court, especially if such review is sought upon appeal as distin- 
guished from error proceedings. 
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APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


Francis A. Brogan, for appellant. 
Wil H. Thompson, contra, 


RYAN, C. 


This action for the foreclosure of a real estate mort- 
gage was begun in the district court of Douglas county, 
May 4, 1895. The note secured by the mortgage was by 
its terms due December 1, 1896. The option, and the 
exercise of the option to foreclose, were asserted by aver- 
ments of the petition that these rights were given plain- 
tiff by the instruments sued on, and were available by 
reason of defendant’s defaults in paying interest and 
taxes. There were two defenses, of which one was that 
the mortgage, not being due by its terms, was not subject 
to foreclosure, because the mortgagee had neither pos- 
sessed nor exercised an option in that respect. On the 
trial there was uncontradicted evidence which sustained 
each of the above noted averments of plaintift’s petition; 
hence the defenses pleaded are unavailing to the defend- 
ant by whom this appeal is prosecuted. 

The other defense related to alleged irregularities in 
the authorization by the sheriff of a person to serve.the 
summons upon the defendant in the state of New York, 
wherein he was residing. After the service criticised 
had been made, however, there was service by publica- 
tion. This latter service was attacked by motion on spe- 
cial appearance, because the affidavit upon which it was 
founded had beew filed in May, 1895, and the publica- 
tions were September 4, 11, 18, and 25, 1895, and before 
there had been a ruling with reference to the sufficiency 
of the personal service. This motion was overruled, and 
to this ruling there was no exception. We cannot con- 
sider the correctness of this ruling, for two reasons: 
lirst, because of ihe failure to except, and, second, be- 
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cause this case is presented for review upon appeal and 
not upou errer proceeding. (Ainsworth rv. Taylor, 353 Neb. 
484; Alling v. Nelson, 55 Neb. 161; Villaye of Syracuse v. 
Mapes, 55 Neb. 738.) There is advanced by the appellant 
no other reason for the reversal of the judgment of the 
district court, and accordingly such judgment is 


APBIRMED. 


J. W. PENFIELD ET AL., APPELLEES, V. DAWSON TOWN 
& Gas COMPANY EY AL, APPELLANTS. 


Fitep DECEMBER 22,1898. No. 8544. 


Corporations: EXCHANGE OF PROPERTY FOR Stock: LIABILITY OF STock- 
HOLDERS. In an action to hold liable to creditors of a corpora- 
tion certain of its stockholders because, as found by the court, 
the property conveyed by such stockholders in payment for 
their stock was greatly overvalued, a judgment against the 
stockholders was improperly rendered in view of the further 
finding that the defendants acted in good faith and without 
any attempt to defraud said corporation or its creditors,—the 
evidence being sufficient to sustain both findings. 


APPHAL from the district court of Douglas county. 
Heard below before Kuysor, J. Reversed. 


J ohn C. Cowin and Cowin & Melfugh, for appellants, 


E.G. Thomas, Cavanagh & Thomas, and Henry W. Pen- 
noch, contra, 


RYAN, C. 

This equitable action was brought by certain judg- 
ment creditors of the Dawson Town & Gas Company, 
and by plaintiffs and certain interveners was prosecuted 
to judgment in the district court of Douglas county 
against certain steckholders in said corporation. In the 
petition—in which there were averments of the cor- 
porate character of the Dawson Town & Gas Company, 


- 
( 
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the ownership by defendants respectively of certain 
shares of its capital stock, and the rendition of judg- 
ments against said corporation—there were the follow- 
ing averments: “That said corporation is insolvent and 
has no-property out of which plaintiff can make said 
judgment; that the authorized capitalized stock of said 
corporation was $300,000; that said stock was issued 
to each of the defendants Arthur B. Cooley and J. T. 
Hoile to the amount and of the par value of $120,000 
each, and as payment therefor said defendants fraudu- 
lently turned in to said corporation certain real estate 
situated in the state of Iowa at a false and fictitious 
value of $205,000; that no payment was ever made on 
such stock, except said real estate; that said real estate 
was worth, at the time of said transaction, not to ex- 
ceed $20:000; that the said defendants and the directors 
of said corporation knew the value of said real estate, 
and that said real estate’ was fraudulently received in 
payment of said stock; that said real estate was largely | 
incumbered.” The holders of stock other than Hoile 
and Cooley, it was in effect alleged, became such 
stockholders by assignments from Hoile and Cooley anil 
were therefore liable ratably, as were also Hoile and 
Cooley, for the difference between the par value of the 
stock at any time held by them and the actual value of 
the real property which formed the consideration for 
the issue of the stock as fully paid up. 

In the light of subsequent developments it is not diffi- 
cult to approve the finding of the district court that the 
real property, in consideration of which the capital stock 
of the company was issued, was received by the Dawson 
Town & Gas Company at a great overvaluation. There 
was testimony by parties who owned farm lands in the 
vicinity of the town of Dawson, Iowa, that the lands 
turned in to the company in payment for its stock was, 
as farm lands, worth only from $30 to $50 per acre. 
These witnesses, however, expressly limited their esti- 
mates to the value of these lands for farming purposes, 
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On the other hand, the witnesses who testified as to the 
enhanced value of the property by reason of the shale, 
the coal, the fire-clay, and the natural gas found be- 
neath its surface placed a much higher valuation upon it, 
two of them fixing the value of this property at from 
$400,000 to $500,000. It is true they were interested 
witnesses, for they were defendants, but the testimony 
serves to illustrate what considerations might have led 
them and their associates into honestly making an esti- 
mate of the value of the lands turned in, which now 
seems absurdly excessive. Their testimony was uncon- 
tradicted that there were at least four veins of coal, two 
of which could be profitably worked, on 300 acres of this 
land; that this coal was overlaid with a stratum, 
six to thirty feet thick, of shale suitable for the man- 
ufacture of paving bricks, and that beneath the coal 
was a stratum of fireclay. It was testified that 
at Dawson alone was there to be found coal on the 
line of the Chicago, Milwaukee & St. Paul railroad 
between Omaha and Chicago. On- the other tract 
turned in, which contained 320 acres, it was testi- 
fied, without contradiction, that there were three wells 
which produced natural gas; that the company used 
this gas for burning bricks; and that its pressure 
was 120 pounds to the square inch. The town of Daw- 
son, containing about 300 inhabitants, was located on 
one of these tracts, and it was expected that, with the 
success of the various manufacturing projects, a consid- 
erable portion of the surface could be sold at a high valu- 
ation for residence lots. The faith which these parties 
had in the realization of their hopes is evidenced by their 
investment in improvements of $40,000, of which $38,000 
was in a brick plant and $2,000 was in piping for the gas 
wells. The valuation by these men was largely specula- 
tive, and in their ardor it is possible they-may have de- 
ceived themselves. In connection with its finding of 
overvaluation the district court found: “That the de- 
fendants acted in good faith and without any attempt to 
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defraud said corporation or its creditors.” In other 
‘words, the court, upon evidence which justified both 
conclusions, found that the property at excessive over- 
valuation was exchanged for stock by the promoters of 
the corporation, but that this was done in good faith and 
with no intent to defraud the corporation or its creditors. 
On the hearing of another case which grew out of these 
same transactions it was found by the district court that 
the property turned in for stock had been excessively 
overvalued, and, in addition, that the exchange was 
fraudulent in law, and on appeal to this court the judg- 
ment of the district court, based upon these findings 
against the stockholders, was accordingly affirmed. 
(Gukie & Anson Co. v. Dawson Town & Gas Co., 46 Neb. 
333.) The ultimate inquiry in this case was whether or 
not the issuance of the stock was fraudulent. The over- 
valuation was a circumstance tending to establish fraud, 
and yet it was not of such controlling force that a finding 
that there was no fraud could not be sustained. 

In Gilkie & Anson Co. vy. Dawson Town & Gas Oo., supra, 
it was said: “In this state there were no specific re- 
quirements or restrictions in relation to the manner of 
payment for the stock purchased, and no doubt the land, 
being such as it was within the province of the company 
to hold and appropriate for use in its business, could be 
received in payment for stock. There was no statutory 
requirement that payment should be in money or the 
money’s worth; but without such an enactment, we 
think there is a rule of honesty and fair dealing, which 
should and will be recognized by the courts, which re- 
quired it. * * * It must be true that where a number 
of persons have organized themselves as a body cor- 
porate and enter the business arena as such and invite 
and entertain dealings on the faith and credit of a fund, 
which, increased by gains or decreased by losses, will 
alone be available for the liquidation or payment of 
debts, they will be held to fairness and good faith in 
fulfilling the promise they made to contribute to the 
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fund which they hold out to the business world as the. 
basis for credit. It is upon the faith of the amount of 
capital stock, either fully paid in and existing in the 
form of assets of the corporation, or to be paid in, that 
the creditor has dealt with and allowed the corporation 
to incur the liability, or has extended to it the credit, 
and it seems but just and right to require that payment 
for stock in other than money be required to be made in 
the money’s worth in good faith and honesty of purpose, 
and when the circumstances and facts of a sale and pur- 
chase of stock disclose that there has been knowingly 
less than these, that it shall not be upheld against cred- 
itors, but the parties be compelled to right what is 
wrong, to pay and make good that which, through any 
device or scheme, has been withheld. * * * It may 
be conceded that when the power exists to accept. prop- 
erty in payment for stock the corporation and subscriber 
nay agree upon the value of property to be received in 
payment for stock in such manner as to be binding upon 
creditors, if there is no considerable advised and deliber- 
ate excessive overvaluations of the property, and that 
the stockholders will not be liable where the valuation 
was in good faith, although the property may subse- 
quently prove to be of a less value than that placed upon 
it, or if there was nothing more than an honest mistake 
of judgment; but ‘a gross and obvious overvaluation of 
property would be strong evidence of fraud,’ in an ac- 
tion by a creditor to enforce a personal liability. (Coit 
v. North Carolina Gold Amalgamating Co. 119 U. 8. 348, 
7 Sup. Ct. Rep. 231.) Where property is conveyed to a 
corporation as payment of a subscription for stock, it is 
insufiicient to satisfy the liability of subscribers to the 
creditors of the corporation, if there has been a fraud- 
ulent overvaluation of the property,—an overvaluation 
knowingly and advisedly made.” In the opinion from 
which the above quotations have been made it was said 
that the decisions of the courts are apparently irrecon- 
cilable as to the liability of stockholders to creditors on 
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‘stock issued for property received at an overvaluation. 
That it may be clear that the position adopted by. this 
court is sustained by a very strong array of adjudications 
we shall now proceed to demonstrate. 

In Du Pont v. Tilden, 42 Fed. Rep. 87, the syllabus thus 
correctly reflects the scope of the opinion of Judge Blod- 
gett: “Where a corporation which is authorized by its 
charter to buy land and pay for it in full-paid stock, is- 
sues such stock in payment for land to an amount greatly 
in excess of the value of the land, and the stock is sold to 
a purchaser for value, such purchaser is not liable to the 
creditors of the corporation on the ground that his stock 
is not fully paid for, where there was no fraud in the 
original transaction and the corporation has taken no 
steps to rescind it.” 

In the state of New York there was a statute which ex- 
pressly authorized the trustees of manufacturing corpo- 
rations, in good faith, to purchase property necessary to 
their business and issué stock to the amount of the value 
thereof in payment therefor and, in event of such pur- 
chase in compliance with the law, exempting such trus- 
tees from personal liability. This is the condition of the 
law in this state without statutory provisions, as has 
already been shown by the quotations from the case of 
Gilkie & Anson Co. v. Dawson Town & Gas Co., supra. 

In Douglas v. Ireland, 73 N. Y. 100, it was held that to 
charge the holder of stock of a manufacturing corpora- 
tion, issued upon and for the purchase of property, indi- 
vidually for the debts of the company it is not enough to 
prove that the property was purchased at an overvalua- 
tion through a mere mistake or error of judgment on the 
part of the trustees, and that it must be shown that the 
purchase was in bad faith and to evade the statute. 

In Boynton v. Andreics, 63 N. Y. 98, it was held in an ae- 
tion to enforce the individual liability of trustees of a 
manufacturing corporation because of the exchange of 
stock for property that the question is whether the puv- 
chase was in good faith or at a high valuation with 


VOL. 57] SEPTEMBER TERM, 1898. 


bo 
2 
1 


Penfield v. Dawson Town & Gas Co. 


a fraudulent intent to evade the statute, and that an 
honest overvaluation of the property received will not of 
itself subject the owner of the stock to a personal lia- 
bility. (See, also, Schenck v. Andres, 57 N. ¥. 1383, to the 
same effect.) 

In Carr v. Le Fecre, 27 Pa. St. 413, it was held that 
where a stockholder produced receipts for the amount 
of the consideration for land by him conveyed to the cor- 
poration for a legitimate purchase, it formed the basis 
for a credit on stock of the corporation purchased, and 
the sufficiency of the payment was not affected by after- 
discovered error in the judgment of the company as to 
the value of the land. 

In Young v. Hrie Iron Co., 65 Mich. 111, Morse, J., said: 
“Tt must be considered as well settled that corporators 
cannot agree among themselves that property worth only 
$80,000 shall be treated as worth $422,000 and count at 
that sum as so much capital stock paid in, and then pro- 
ceed to make their shares as fully paid up and non-as- 
sessable upon such- false basis, as such action would be 
clearly a fraud upon the creditors. But it is equally well 
settled that sucl corporators are not responsible for an 
honest error of judgment, or a mistake in placing a val- 
uation upon property appropriated or used as capital by 
a manufacturing or mining company. Nor can the fact 
that a jury or court finds property of the nature of this 
leasehold, necessarily fluctuating and speculative in 
value, worthless now, and of but little actual value at the 
time of its appropriation as capital, be controlling in de- 
ciding whether or not such appropriation was fraudulent 
as against the creditors of the corporation. Such finding 
will be presumptive evidence of fraud; but if it is shown 
that those forming the company honestly believed it to 
be worth the amount specified in the articles, and that 
their mistake was one of judgment only, their action 
cannot be considered fraudulent either in fact or in law. 
The law imposes no penalty of this kind upon a stock- 
holder or trustee of a company for a mistake or erroneous 
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judgment in the honest and faithful discharge of his du- 
ties.” 

In Phelan v. Hazard, 5 Dil. [U. 8. ©. 0.] 45, it was held 
that, unless prohibited by statute, an agreement between 
the incorporators of a company and the directors, by 
which the former convey to the company property needed 
for the purpose of its operations and receive payment 
therefor in full-paid shares of the stock of the company 
is, in the absence of fraud, binding upon the parties and 
such stock is full-paid stock. 

In American Tule & Tron Co. v. Hayes, 30 Atl. Rep. [Pa.] 
937, the facts, and the opinion of the supreme court. of 
Pennsylvania thereon, are thus summarized in the sylla- 
bus: “(1.) The members of a firm engaged in operating 
gas wells formed a corporation under the natural gas act 
of 1885 with a capital stock of $500,000. They agreed 
with the corporation to transfer the firm’s property-to it 
in payment of the $500,000 of stock, and also that they 
should retain only $175,000 of such stock and turn into 
the company’s treasury the remainder as a working cap- 
ital. The contracts were performed in good faith. Held, 
that the stock was paid up, and that the subscribers were 
not liable to creditors for the amounts subscribed by 
them. (2.) The facts that the property transferred to the 
company afterwards proved to be worth much less than 
$175,000, the amount actually paid for it, and that the 
parties adopted a clumsy and suspicious method of ef- 
fecting the transfer, did not render the subscribers lable 
-as for unpaid stock.” 

In Bickley v. Schlag, 20 Atl. Rep. [N. J.] 250, it was held 
by the court of error and appeals of New Jersey .that 
when a corporation, by virtue of its charter, pays for 
property purchased with its capital stock, such sale can- 
not be set aside in the absence of fraud, on the ground 
that the value of such property was not- equal to the 
valne of the stock. 

In Clow v. Brown, 31 N. E. Rep. [Ind.] 361, it was held 
by the supreme court of Indiana that where it appears 
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that the full amount of the capital stock of a corporation 
was paid to the satisfaction of the contracting parties, 
such payment can be impeached by a creditor only on the 
ground of fraud which must be charged in the pleadings. 

Iu Acliley v. Fletcher, 28 S. W. Rep. [Tenn.] 1099, the 
views of the supreme court of Tennessee are thus con- 
densed in the syllabus: “A bill by a corporate creditor 
to enforce liability on the part of the stockholdevs for 
the difference between the amounts of theiv subscriptions 
and the value of the property conveyed by them to the 
corporation in payment of the subscriptions must allege 
an intentional or fraudulent overvaluation of such prop- 
erty.” 

The necessity of averment of a fraudulent intent, in 
conjunction with an overvaluation of property ex- 
changed for the capital stock of a corporation, has been 
recognized aud enforced in 7'roup v. Horbach, 53 Neb. 795, 
and our conviction with reference to the correctness of 
our views therein announced is strengthened by a re- 
examination of the question, rendered necessary in this 
case. It is true, generally, that the securing of an ad- 
vantage by a stockholder to himself by reason of his re- 
lations with the corporation with which he is connected 
subjects his conduct to a species of criticism from which 
he would be free but for his confidential relation; but, 
even in the face of the presumptions against a stock- 
holder, he may show that the transaction to which he 
was 2 party was bona fide. (Gorder v. Plattsmouth Canning 
C'o., 36 Neb. 548.) The burden of proof is, doubtless, more 
strongly devolved upon a stockholder to show good faith 
with the corporation than it would be if he were a 
stranger. So it is in transactions between relatives or 
others sustaining confidential relations in matters in- 
volving the rights of creditors, and yet it often happens 
that such transactions are found valid and the rights of 
the parties enforceable. The relation of a stockholder 
to a corporation is no exception to the class of cases in- 
volving confidential relations or such that a fraud might 
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be more likely to take place than between strangers. In 
the case at bar the district court, npon consideration of 
all the evidence, found that while the property exchanged 
for capital stock was exchanged at an excessive valua- 
tion, yet that this was done in good faith and with no 
intent to defraud the corporation or its creditors. There 
was therefore by the last finding eliminated a very es- 
sential ingredient to the establishment of a cause of ac- 
tion for a money judgment against the stockholders, and 
the judgment of the district court is reversed and the 
cause dismissed. 
aaa REVERSED AND DISMISSED. 


OMAHA SrrREepr Ramway COMPANY v. SALOME EM- 
MINGER. 


FILED DECEMBER 22,1898. No. 8523. 


1. Personal Injuries: DAmAcES: SUFFERING: EVIDENCE. In the trial 
of a case for the recovery of damages for personal injuries it 
jis not improper to permit evidence to be given of complaints by 
plaintiff of such suffering as would probably be caused by such 
injury. Following Hewitt t. Lisenbart, 36 Neb. 794. 


: COMPENSATION OF SuRGEON. When a party is liable 
for services rendered by a surgeon he may recover the reasona- 
ble value of such services where they were necessitated by the 

* injuries for the compensation of which he has brought his action, 
notwithstanding the fact that he has not actually compensated 
such surgeon. Following City of Friend v. Ingersoll, 39 Neb. 717. 


: CONTRIBUTORY NEGLIGENCE: INSTRUCTIONS. An in- 
struction that a claimant for damages because of personal in- 
juries, to avoid the imputation of contributory negligence, was 
required to use only such care as a reasonable and prudent 
person would exercise under the same circumstances, held, to 
excuse an omission to define ordinary care and diligence pre- 
scribed, as required in another instruction with reference to con- 
tributory negligence. 


: Evipence. Where medical experts had testified to - 
resnits which would in their opinion follow from personal inju- 
ties and with reference to other results which they believe 
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might follow, held not erroneous to instruct the jury that the 
party injured was entitled to recover damages for such injuries 
as the jury believed from the evidence such party might labor 
under in the future as the result of the injuries. 


5. : : : PAIN AND SUFFERING. In an action for the 
recovery of compensation for damages caused by the infliction 
of personal injury plaintiff is entitled to make proof of such 
physical pain and mental suffering as resulted from the injury. 
Following American Water-Works Co. v. Dougherty, 37 Neb. 373, 
and Harshman v. dose, 50 Neb. 113. 


Error from the district court of Douglas county. 
Vried below before SLABAUGH, J. Affirmed upon filing of 
remittitur, 


Johu L. Webster, for plaintiff m error. 
Weaver & Giller and frank T, Ransom, contra. 


Ryan, C. 


In this case there was a verdict and judgment in the 
district court of Douglas county in favor of the defend- 
ant in error. In the petition in the district court it was 
alleged that the defendant, a corporation, was, on April 
8, 1895, operating a line of street railway on Sherman 
avenue in the city of Omaha; that plaintiff on said day 
took passage on one of the cars of the defendant running 
southward on said avenue, and before reaching Burdette 
street signaled the conductor in charge of said car that 
she desired to alight at the intersection of Sherman 
avenue with Burdette street; that the conductor negli- 
gently permitted the train of which said car was a part 
to run beyond Burdette street a distance of about fifty 
feet before stopping; that the place where said train 
halted was not a place at which defendant was accus- 
tomed to stop; that within three feet of the rail of the 
track of defendant farthest west there was, parallel to it, 
a ditch about two feet wide and eight feet deep from 
which the dirt excavated had been thrown to the west- 
ward; that across this ditch there were crossings at inter- 
vals to the sidewalk along the west side of Sherman 
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avenue; that the place where plaintiff was compelled to 
alight was ten or fifteen feet north of the nearest of said 
crossings, Which was a part of an alley; that when the 
said train had stopped as indicated plaintiff attempted to 
alight from the train, but before she could do so the con- 
ductor negligently vave the signal for the train to start, 
and accordingly maid train was started suddenly and 
thereby plaintiff was thrown so that the hindmost wheel 
of the rear car ran over her right leg between the knee 
and the ankle, breaking the bones thereof and inflicting 
such a shock upon plaintiff and so bruising and injuring 
her that she was for a long tine confined to her bed in 
a hospital and has since suffered great pain of body and 
mind; that her injuries are permanent in their nature, 
and that she has expended $1,600 in and about the treat- 
ment necessitated by her injuries. It was further al- 
leged that the injuries complained of were imputable 
entirely to the negligence of the street railway company, 
its agents and employés, and the prayer was for judg- 
ment in the sum of $26,000 and costs. The answer con- 
tained an admission that the defendant was a corpora- 
tion engaged in the operation of a street railway in 
Omaha and was a common carrier of passengers for hire, 
and a denial of every other averment of the petition, 
with an affirmative allegation that whatever injury 
plaintiff suffered was chargeable entirely to her own 
negligence. This last averment was denied in a reply. 
On the trial there was an irreconcilable conflict in the 
evidence with respect to three propositions. Of these 
the first was as to the place where plaintiff was com- 
pelled to alight from the car; the second was as to 
whether or not she had in fact alighted when the car 
started forward; and the third was whether or not, after 
safely alighting on the crossing, she negligently placed 
herself in such a position that of necessity she was struck 
by the train when it started forward. _Upon all these 
propositions the evidence was so conflicting that differ- 
ent minds might reasonably reach different conclusions, 
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and the verdict of the jury settled them beyond question 
in error proceedings. (American Water-Works Co. r. 
Dougherty, 837 Neb. 373; Jlodern Woodmen Accident Ass'n 
v. Shryock, 54 Neb. 250, 74 N. W. Rep. 607; Omaha & R. 
V. R. Co. v. Brady, 89 Neb. 27; Omaha & RK. V. R. Co. v. 
Clarke, 89 Neb. 65; Omaha Strect R. Co. v. Craig, 39 Neb. 
601; Omaha & R. V. R. Co. v. Morgan, 40 Neb. 604; Omaha 
& RV. RR. Co. v. Cameron, 43 Neb. 297; Spears v. Chicago, 
B. €. Q. R. Co., 43 Neb. 720; Chicago, B. d Q. BR. Co. v. 
Metcalf, 44 Neb. 848; AWiller v. Strivens, 48 Neb. 458.) 

It is complained by plaintiff in error that it was im- 
proper to permit evidence to be given as to the distance 
the street car ran before halting to permit assistance to 
be rendered defendant in error after she had been in- 
jured. There was presented by the plaintiff the theory 
that the train was started so suddenly that she was 
thereby thrown to the earth. The evidence as to the 
distance attained by the train before it stopped was ad- 
mitted on the assumption that this fact might throw 
light upon the question of the speed with which the 
train resumed its course. In this we cannot say there 
was error. Incidentally this evidence might develop the 
fact that the conductor evinced but little of the interest 
which should influence a person of humane instincts, 
but this, if it existed, was something which ought’ not 
to exclude evidence to which the defendant in error was 
entitled. , 

Tu respect to the complaint that the mother of the 
defendant in error testified that said defendant in error 
complained of severe pains in her sides, head, and back, 
and of sleeplessness and want of appetite, it is only nec- 
essary to refer to Hewitt v. Eisenbart, 36 Neb. 794; for 
the testimony of expert witnesses was to the effect that 
such results, it was inferable, would follow the shock 
sustained by the defendant in error. Under these con- 
ditions it was moreover proper that the defendant in 
error should testify, as she did, to the pains, sleepless- 
ness, and want of appetite, of which she had complained 
to her mother. 
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It is not insisted that ordinarily there would be error 
in exhibiting to a jury a limb injured as this had been, 
bnt it is said it was improper in this instance, for the 
reason that the defendant in error, a female, was young, 
handsome, and attractive, and consequently that the 
sympathies of a jury composed of men were unduly ex- 
eited in her behalf. The motto on the coat of arms of 
this state is, “Equality before the law.” The defendant 
ia error suffered injuries for which she sought compen- 
sation in damages, and she was entitled, in sustaining 
her claim, to resort to the same proofs that she might 
have resorted to if she had been aged, ugly, and repul- 
sive. 

It is urged that the defendant in error made no proof 
that she was liable for, or that she had paid, the bill of 
the surgeons who had rendered services in her behalf. 
This liability is to be presuined from the facts that she 
had attained her majority before the services were ren- 
dered and that they were necessary, and the case there- 
fore falls within the principle stated in City of Friend v. 
Ingersoll, 39 Neb. 717, and Minneapolis Threshing Ma- 
chine Co. v. Regicr, 51 Neb. 402. 

It is complained that at the request of defendant in 
error an instruction was given by the terms of which, 
to entitle her to recover, she was required to have ex- 
ercised ordinary care and diligence, and such care and 
diligence were not defined. We do not think the omis- 
sion of this definition could have left the jury in doubt 
on this point, in view of the sixth instruction given by 
the court on its own motion, which was as follows: “You 
are instructed that it is the duty of plaintiff, in alighting 
from the car after it had stopped, to use only such care as 
a reasonable and prudent. person would exercise under 
the same circumstances.” 

It is insisted there was error in giving the jury an in- 
struction in effect that if the finding was for the plain- 
tiff as to the right to recover, the measure of recovery 
should be of such damages as the evidence showed she 


Vor. 57] SEPTEMBER TERM, 1898. 245 


Omaha Street R. Co. v. Emminger. 


had sustained, not in excess of the amount claimed in the 
petition. We have not been able to understand the 
theory upon which the argument is made that this left 
an uncontrolled discretion in the jury to find whutever 
amount of damages the jurors saw fit. The expert surgi- 
cal witnesses had testified that, in their opinions, the 
injury had left the limb in such condition that a very 
slight bruise might cause a desquamation of the tibia 
at one place; that the limb was not, and probably never 
would be, as large, as strong, or of the same length that 
normally it should be; and they further testified that the 
nervous complications ciused by the shock might be 
permanent. It was therefore proper for the court to in- 
struct the jury, as was done, that the defendant in error 
was entitled to recover damages for such injuries as the 
jury believed from the evidence the defendant in error 
might labor under in the future as the result of her in- 
juries. 

It is urged that there was error in an instruction that 
there might be a recovery for physical pain and mental 
suffering if the proofs showed that the street railway 
company was liable for damages. This is settled ad- 
versely to the contention of plaintiff in error in -American 
Water-Works Co. v. Dougherty, supra, and in Harshman v, 
Rose, 50 Neb. 118. 

In support of a motion for a new trial there were sub- 
mitted various affidavits as to what could be shown on 
a future trial, if one should be allowed. Some of these 
were of evidence merely cumulative; others were to the 
effect that defendant in error, a short time before the 
trial, was present at a ball and danced; but it was shown 
that the dancing was of a sort that did not require that 
a participant should not be a cripple, and even this danc- 
ing caused defendant in error such pain that she very 
soon desisted. There was therefore no abuse of discre- 
tion in overruling this motion. (Davis v. State, 51 Neb. 
307.) 

Upon a very full consideration of all the eyidence as to 
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the extent and nature of the injuries from which the de- 
fendant in error has suffered in the past and is likely 
to suffer in the future we have concluded that the judg- 
ment may be affirmed to the extent of $5,000. It is there- 
fore ordered that if, within forty days from the filing 
of this opinion, the defendant in error shall file in this 
court a remittitur in the sum of $5,080, as of the date of 
said judgment, it will be affirmed for the balance; other- 
wise the entire judgment will be reversed and the cause 
will be remanded for a new trial. 


JUDGMENT ACCORDINGLY. 


Finsr NATIONAL BANK. OF PLATTSMOUTH, APPELLER, V. 
Francis N. GIBSON ET AL., APPELLANTS. 


FinED DECEMBER 22,1898. No. 8562. 


Creditors’ Bill: Parrizs: PLEADING: DECREE AGAINST TRANSFEREE. 
In an equitable action to subject the alleged fraudulently con- 
veyed real property of a judgment defendant to the payment 
_of the judgment against him, there is no sufficient foundation 
for an ordinary judgment against his transferee as a co-defend- 
ant if there is a failure to allege that the title of the said prop- 
erty by such transferee has been conveyed or subjected to a 
lien whereby the equitable relief sought has been rendered una- 
vailable. 


APppEAL from the district court of Cass county. Heard 
below before CHAVMAN, J. Reversed in part. 


i. H. Wooley, for appellants. 
A. N. Sullivan, contra. 


RYAN, C. 

In this case there was a judgment in the district court 
of Cass county against Benjamin A. Gibson and Francis 
N. Gibson for the sum of $1,412.50. The action was one 
in equity to subject certain described real property to the 
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payment of a judgment which had been rendered by the 
said court in favor of plaintiff against John M. Carter, 
in a sam which, with interest, equaled the above amount. 
As against Benjamin A. Gibson it was alleged in the peti- 
tion that, by the use of a judgment against Carter which 
said Gibson had procured to be assigned to himself, 
though in fact he knew it had been discharged by pay- 
ment, and by means of collusion with Carter, the land 
in question had been by the sheriff, under an execution 
sale, conveyed to said Benjamin A. Gibson, by whom 
it had been conveyed to his brother, Francis N. Gibson, 
Without adequate consideration. By his answer Benja- 
min A. Gibson insisted that the conveyance whereby he 
had been divested of his title was bona fide and for full 
consideration. He was therefore in no situation to deny 
the applicability of the rule laid down in Smith rv. Sands, 
17 Neb. 498, and other cases decided by this court on 
the same line; and since, in the absence of a bill of ex- 
ceptions showing what the proofs were, we must pre- 
sume that the facts properly pleaded were established 
by the proofs, it results that there must be an affirm- 
ance of the judgment against Benjamin A. Gibson. 

The judgment against Francis N. Gibson, however, 
cannot receive the same sanction, because of different 
conditions, which we shall now consider. There was in 
the petition no averment of any fact which would indi- 
cate that the real property sought to be reached had been 
conveyed or incumbered by I’rancis N. Gibson. The re- 
lief which plaintiff was entitled to, upon the averments 
of his petition, was restricted to the appropriation of the 
land described to the payment of plaintiff's judgment 
against Carter. The finding that the property had been 
sold by Benjamin A. and Francis N. Gibson was, in so 
far as Francis was concerned, a finding not responsive 
to any issue presented by the petition. It may be that 
there was evidence to sustain this finding, but in that 
event the rule applicable is thus stated in the syllabus 
of McGavock v. City of Omaha, 40 Neb, 64; “Facts which 
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appear in the evidence of a case, on a point not put in 
issue by the pleadings, cannot be made the basis for a 
judgment for one of the parties unless the pleadings are 
made to conform to the facts on proper motion and leave 
obtained of the court to make such amendments.” (See, 
also, Union Stock-Vards Co. v. Goodwin, 57 Neb. 138.) To 
sustain an ordinary judgment against Francis N. Gibson 
there was lacking the very essential averment that the 
property sought to be subjected had been conveyed or 
subjected to some sort of a lien to the prejudice of the 
right of plaintiff. As this was not alleged, it was im- 
material that it may have been proved, for there must be 
averment as well as proof of all essential facts. As the 
averments of the petition did not furnish sufficient basis 
for the rendition of an ordinary judgment against Fran- 
cis N. Gibson, the judgment of the district court against 
him is reversed. The judgment against Benjamin A 
Gibson is affirmed. 
JUDGMENT ACCORDINGLY. 


CHARLLS S. LEFFERTS, APPELLANT, V. HIRAM BELL, IM- 
PLEADED WITH THOMAS SKINNER Er AL, APPEL- 
LANTS, AND MANHATTAN BEACH IMPROVEMENT COM- 
PANY EY Al., APPELLEES. 


FILED DECEMBER 22,1898. No. 8571. 


1, Change of Venue: Districr Court: Jenispiction. A district court 
has no jurisdiction on its own motion to transfer for trial a 
case from one county to another. 


2. District Court: JuRispicTion: DisMissAL OF ACTION IN ANOTHER 
County. A district court has no jurisdiction to render a judg- 
ment in-an action pending in one couuty dismissing such action 
from the district court of another county. 


CHANGE OF VENUE. Douglas and Sarpy 
counties are in the same judicial district.. An action to quiet 
title to real estate was brought in the district court of Sarpy 
county, the petition alleging that the regl estate was situate 


3. 
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in that county. The defendants answered, averring that the 
real estate was situate in Douglas county. ‘The parties stipu-- 
Jated in writing that the evidence in the case should be taken 
before the judge of the district court at a certain time and 
place in Douglas county, that counsel there submit their argu- 
ments, and that then the cause should be treated as fully sub- 
mitted to the district court. of Sarpy county fer final determina- 
tion. The evidence was so taken, and the arguments so had; 
and thereupon fhe district court of Douglas county made an 
order trinsferring the record, pleadings, and proceedings of the 
ease on file in Sarpy county to the district court of Douglas 
county, made an order dismissing the case pending in Sarpy 
county, caused the case to be docketed in Douglas county, and 
‘on the evidence taken nnder the stipulation entered a decree in 
the case. Held, (1) That the order made in Douglas county 
by the district court thereof transferring the case from the 
district court of Sarpy county to the district eourt of Dongias 
county was void; (2) that the order made in Douglas county 
by the district court thereof dismissing the action from the 
district court of Sarpy eounty was void; (3) that the deeree pro- 
nounced in the case by the district court of Douglas county was 
void. : 


_ APPEAL from the district court of Douglas county. 
Heard below before AmBrose, J. Reversed and dis- . 
missed. 


Ross & Ross, S. B. Snyder, O. D. Wheeler, i. E. Ayles- 
worth, and George W. Cooper, for appellants. 


Gregory, Day & Day, and Emmet Tinley, for appellees. 


RaGAN, C, 


This record presents some unusual features. Charles 
S. Lefferts brought this action in the district court of 
Sarpy county against Hiram Bell and a number of oth- 
ers. In his petition Lefferts alleged that he was the 
owner of certain described real estate situate in said 
Sarpy county; that each of the parties made defendants 
set up or claimed title to said real estate or some part 
thereof. The praver of Leffert’s petition was that his 
title to the lauds described therein might be quieted in 
him. One J. J. Brown was made a defendant to this 
action, He filed an answer denying Leffert’s title to the 
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real estate described in his petition, and by way of cross- 
petition claimed title in himself to said land, or a part 
thereof, averring that said land was situate in said Sarpy 
county. The other parties made defendants, who an- 
swered Lefferts’ petition, in addition to a general denial 
of Lefferts’ title, pleaded, among other things, that the 
land described in his petition was situate in the county 
of Douglas, and not in the county of Sarpy. After the 
issues had been made up all the parties to the action 
entered into a stipulation in writing and filed the same 
as one of the papers in the case. This stipulation pro- 
vided that the evidence in the case should be taken be- 
fore the Honorable G. W. Ambrose, judge of the district 
court of Sarpy county, in the district court room in the 
Bee Building, in the city of Omaha, in Douglas county, 
at a certain time; that upon the completion of the taking 
of the evidence counsel for the respective parties might 
submit their arguments to said judge, and that “the 
cause shall be treated as fully submitted to the district 
court of said Sarpy county for the final determination of 
said court.” Douglas and Sarpy counties are both in 
the same judicial district. In pursuance of this stipula- 
tion the evidence in the case was taken, and the argu- 
ment of counsel had before the said judge at the time 
and place mentioned in said stipulation. Afterward, 
at the September, 1895, term, to-wit, on the 19th day of 
December, 1895, of the district court of Douglas county, 
the said judge made an order transferring the record, 
pleadings, and proceedings of the case at bar from the 
district court of Sarpy county to the district court of 
Douglas county and ordering this case to be docketed 
in said latter court, all of which was done; also, as a 
part of said order, dismissed this case from the district 
court of Sarpy county, and subsequently, at the same 
term of the district court of Douglas county, entered a 
decree in the case which is before us on appeal. 

We learn from the record that the learned judge made 
the order transferring this case from the district court 
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of Sarpy county to the district court of Douglas county 
because he had reached the conclusion, after hearing the 
evidence, that the real estate in controversy was situate 
in Douglas county. We think that the order made by 
the learned judge transferring this case from the dis- 
trict court of Sarpy county to the district court of Doug- 
las county, and docketing it in the latter county, was 
absolutely void, and the order made by the judge in 
Douglas county dismissing the action from the district 
court of Sarpy county was likewise void. (Johnson v. 
Bouton, 56 Neb. 626.) If the district judge had jurisdic- 
tion—and we do not discuss nor decide that question— 
to hear the evidence in this case, and the arguments 
therein, in Douglas county while the action was pending 
in the district court of Sarpy county, and if he had juris- 
diction to decide the case in Douglas county upon the 
termination of the argument, and if his conclusion that 
the situs of the real estate involved was in Douglas 
county was correct, then he should have entered a decree 
in the district court of Sarpy county dismissing Lefferts’ 
action. But he had no jurisdiction to transfer the case 
from Sarpy county to Douglas county for the purpose of 
atrial or decision. (Fisk v. Thorp, 51 Neb. 1.) The record 
shows that no trial of this case ever took place in the 
district court of Douglas county, but by the order of the 
judge, as already stated, the case was docketed there, 
and there decided; and since the order of the court dock- 
eting the case in Douglas county was void, the case was 
not there, and the decree of the district court of Douglas 
county pronounced in that action is a nullity. 

It appears from the record that the orders which we 
have said were made by Judge Ambrose transferring this 
case from the district court of Sarpy county to the dis- 
trict court of Douglas county and dismissing this action 
out of the district court of Sarpy county were intended 
to be orders of the district court of Douglas county, as 
they purport to have been made at the September term 
of that court, and purport to be orders of court. But 
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whether these orders were made by Judge Ambrose as 
judge, simply, or whether they were made by him as 
the district court of Douglas county, they were equally 
void. Neither the district court of Douglas county nor a 
judge thereof had any jurisdiction to make an order or 
enter a decree in that county dismissing an action pend- 
ing in Sarpy county, nor any jurisdiction to make an 
order or decree in that county transferring the case from 
another county to that. The decree appealed from is 
reversed. The entire proceedings, so far as they purport 
to be brought to or pending in Douglas county, are dis- 
missed, 
REVERSED AND DISMISSED. 


Sorwia Lows y. JoHN Rinny, IMPLEADED witH Davrip 
M. MarvVIN, GUARDIAN, ET Al, APPELLEES, AND 
Batre & READ ET AL., APPELLANTS. 


FILED DECEMBER 22, 1898. No. 8555. 


1. Objection to Jurisdiction: Sprcian APPEARANCE: PLEADING: 
Watver. Unless the petition in an action discloses that the 
court has no jurisdiction over the defendant, he must challenge 
the court’s attention to its lack of jurisdiction by special appear- 
ance, and if that be overruled, go no further, but stand upon his 
special appearance; or, if he pleads to the meyiis, to avail him- 
self of the want of the court’s jurisdiction over him, he must 
plead that want of jurisdiction as a defense; and if, on overruling 
his special appearance, he pleads to the merits of the case, omit- 
ting as a defense the court’s want of jurisdiction, he will be 
deemed to have waived that objection. 


2. Appointment of Receiver: SUPERSEDEAS: SURETIES: Parties. 
One who signs as surety a bond superseding an order of a court 
appointing a receiver thereby becomes, for all the purposes of 
that suit, a party thereto. 


3. Mortgage Foreclosure: APPOINTMENT OF RECELVER PENDING AP- 
PEAL; SUPERSEDEAS: RENTS AND ProFits: Jury TRran. From 
a decree foreclosing a real estate mortgage an appeal was taken 
to the supreme court. Pending the appeal the distriet court ap- 
pointed a receivey with power to take possession of the property 
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involved, and collect the rents. Appellants superseded this last 
order by giving a bond to account for and pay into court for 
distribution the rents and profits of the premises during the 
time the receivership was superseded, if the order appointing the 
receiver should be affirmed. The foreclosure decree and the or- 
der appointing the receiver were aftir~ed, Held. (1) That the 
court, by an order to show cause issued in the foreclosure case 
and served upon ihe appellants, migut enter a judgment against 
them for the rents and profits of the premises during the time 
the reeeivership was suspended; (2) that such a proceeding was 
not an independent civil action, but a proper step in the fore- 
closure case to effectuate and carry out the decree rendered 
therein; (3) that since the court had jurisdiction of the fore- 
closure suit for one purpose, it had the right to retain it and en- 
ter all orders, judgments, and decrees necessary to a final and 
complete disposition of the litigation; (4) that the appellants 
were not entitled to a jury to try the issues made by their an- 
swer to the order to show cause. 


4, Appeal: Acrion AT Law: PROCEEDING IN Error. An appeal will 


not lie to this court from a judgment of a district court ren- 
deved in an action purely legal in its nature. Such a judgment 
ean only be reviewed by this court on petition in error. 


5. Appoiniment of Receiver: RiGut TO SUPERSEDE. An order appoint- 


ing a receiver is not one that is supersedable as a matter of 
right. Whether it may be superseded is a matter resting in the 
discretion of the court making the order, and if the court make 
such order, it may fix the terms and conditions upon which it 
shall become operative. 


6. Appeal: Wastr Boxp: APPOINTMENT or RECEIVER: SUPERSEDEAS, 


A bond executed in accordance with the third clause of section 
677 of the Code of Civil Procedure, conditioned that the appel- 
lants will presecute an appeal without delay and during its pend- 
ency not commit, or suffer to be committed, any waste upon the 
premises invoived in the action, will not supersede an order ap- 
pointing a receiver for said premises. 


: : >: ——: Rents anp Prorits. Where the 
appellants executed such a waste bond supposing they had 
thereby superseded the order of the court appointing a receiver 
for the premises of which they were in possession, and®subse- 
quently the court permitted them to remain in possession of the 
premises upon their executing a bond superseding the court's 
order appointing a receiver, conditioned that they would account 
for and pay into court the rents and profits of the premises dur- 
ing the time the receivership was suspended if the order ap- 
pointing the receiver should be finally affirmed, fe!d, that the 
second bond was not invalid for want of consideration, 


. oe —: ———. _ In such a case the contract 
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of the appellants to account for the rents and profits of the prem- 
ises is a contract upon their part to account for the fair rental 
value of the premises. 


9. Mortgage Foreclosure: JupGMENT FOR RENTS AND ProFirs. Evi- 
dence examined, and held to sustain the decree of the district 
court. 


APPRAL from the district court of Douglas county. 
Heard below before DuFrrin, J. Affirmed. 


C.J. Smyth and T. J. Mahoney, for appellants. 
James H, McIntosh, contra. 


RAGAN, C. 


The facts necessary to an understanding of this case 
are: In the district court of Douglas county Sophia 
Lowe brought suit to forecicse an ordinary real estate 
mortgage against John Riley. Balfe & Read, David M. 
Marvin, guardian, and Charles E. Bates were, among 
others, also made parties defendant to the action. By 
the decree pronounced by the district court in that action 
Marvin, guardian, was given a first, Charles E. Bates a 
second, Sophia Lowe a third, and Balfe & Read a fourth 
lien upon the property. Balfe & Read appealed from 
that decree to this court. While the appeal was pending 
here the district court of Douglas county appointed a 
receiver for the property involved in the foreclosure ac- 
tion, conferring upon him the usual powers to take pos- 
session of the property in litigation, collect the rents 
and profits thereof, etc. The receiver accepted the trust 
and duly qualified therefor. Riley and Balfe & Read 
excepted to this order and the court made this entry: 
“Their bond for appeal is hereby fixed by the court at 
the sum of $1,000.” Tiley and Balfe & Read thereupon, 
supposing, we presume, that they were superseding the 
order of the district court appointing a receiver, executed 
their bond in the sum of $1,000, had the same approved, 
and filed by the clerk of the district court. This bond 
recited that the court had appointed a receiver for the 
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property in litigation, and that the court had prescribed 
a bond in the sum of $1,000 in order for them, the bonds- 
men, to obtain a review of said order in the supreme 
court, and was conditioned that they, Riley and Balfe 
& Read, would duly prosecute the appeal without delay, 
and would not during the pendency of such appeal com- 
mit, or suffer to be committed, any waste upon the real 
estate. Riley, the mortgagor and the owner of the equity 
of redemption of the premises, either before or after the 
bringing of the foreclosure suit, being indebted to Balfe 
& Read, leased to them the real estate, the lease provid- 
ing that Balfe & Read should have possession of the 
property and retain possession thereof until the rents 
should discharge Riley’s debt to them. Balfe & Read 
were in possession of the property when they appealed 
from the decree of the district court foreclosing the mort- 
gage to this court, and in possession of the property as 
lessees of Riley at the time they executed the undertak- 
ing superseding, as they supposed, the order of the dis- 
trict court appointing a receiver for the property. Some 
time after Balfe & Read had executed the undertaking 
last mentioned the receiver attempted to.take possession 
of the property, or to collect the rents from the tenants 
in the actual possession thereof, and was resisted or 
thwarted by Balfe & Read, and thereupon the district 
court caused Balfe & Read to be brought before it to 
show cause why they should not be attached for con- 
tempt for interfering with the court’s receiver. The con- 
tempt proceeding resulted in the district court making 
an order giving Balfe & Read five days in which to file 
and have approved a supersedeas bond in the sum of 
$1,500, for the purpose of superseding the court’s order 
appointing the receiver, the bond to be conditioned that 
“Balfe & Read account for and pay into court, to be 
distributed among the person or persons finally found to 
be entitled thereto, the rents and profits of the premises 
in controversy in this suit in case the order appointing 
such receiver shall be affirmed.” Balfe & Read executed 
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this bond with one Benson as surety. It was approved 

and filed, and thereupon the contempt proceedings were 
discontinued and Balfe & Read left in undisturbed pos- 
session of the mortgaged property. A condition of the 
bond was: Balfe & Read “will account for and pay into 
this court, to be distributed among the persons finally 
found to be entitled thereto, the rents and profits of the 
premises in controversy which may be legally required 
of them during the time they may occupy or control such 
premises, by virtue of such appeal, in case the order ap- 
pointing such receiver shall be confirmed.” This court 
finally affirmed the decree of the district court entered in 
the mortgage foreclosure suit and the decree of the court 
appointing a receiver for the mortgaged property. ‘The 
mortgaged premises were duly sold and the proceeds ap- 
plied towards the discharge of the liens fixed thereon 
by the decree; and deficiency judgments were rendered 
against Riley in favor of Marvin, guardian, for $1,118.38 
and in favor of Bates for $489. Tlese judgments not hav- 
ing been paid, Marvin, guardian, and Bates and Sophia 
Lowe filed in the district court of Douglas county in the 
case of Lowe against Riley a paper denominated “Peti- 
tion for Order to Show Cause.” The application recited 
the facts already narrated; that Balfe & Read had con- 
tinned in the possession of the premises to the exclusion 
of the court’s receiver for a certain time in pursuance and 
by virtue of the bond given by them to supersede the 
order of the court appointing the receiver; that the 
rental value of such premises during the time Balfe & 
Nead were in possession of them and during the time the 
receivership was superseded was $75 per month; and 
prayed the court for an order directed to Balfe & Read 
and Benson, and each of them, to show cause by a day 
named why they should not account for the rental value 
of the mortgaged premises during the period the pos- 
scssion thereof by the receiver was superseded, and to 
show cause why they should not pay the rental value 
of said premises into court for distribution among the 
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petitioners in the order of priority of their claims. The 
court issued the order prayed for. Balfe & Read and 
Benson appeared. A trial was had resulting in a decree 
against Balfe & Read and Benson, and they have ap- 
pealed. 

1. The first contention is that the court had no juris- 
diction of the appellants. In pursuance of the order to 
show cause served upon them Balfe & Read and Benson 
appeared specially and objected to the jurisdiction of the 
court over them, on the ground that there had never been 
a summons served upon them as provided by section 62 
of the Code of Civil Procedure. The contention of the 
appellants was that this proceeding was a civil action 
and could be commenced only by filing in the office of 
the clerk of the district court a petition and causing a 
summons to be issued thereon; and that as no summons 
had ever been issued and served upon them the court had 
no jurisdiction over them. The objection of appellants 
was overruled, and thereupon they answered to the mer- 
its, but did not interpose in their answers as a defense 
the court’s lack of jurisdiction over them by reason of 
their having been served with an order to show cause 
instead of being duly summoned. We think that the ap- 
pellants, by answering to the merits of the case, and by 
not pleading in their answer as a defense the lack of the 
court’s jurisdiction over them, waived that defense and 
entered a general appearance in the proceeding. (Walker 
vy. Turner, 27 Neb. 103; IZurlburt v. Palmer, 39 Neb. 158.) 
In support of their contention that the court was with- 
out jurisdiction over them appellants rely upon Anheuser- 
Busch Brewing Ass’n vt. Peterson, 41 Neb. 897. In that case 
it was.said: “Under the provisions of our Code it is 
proper to plead as a distinct defense any facts not dis- 
closed by the petition from which it appears that the 
court has not acquired jurisdiction of the person of the 
defendant, or the subject of the action.” In that case 
Busch was made a defendant, and personal service of a 
summons was had upon him in the state of Missouri. 

21 
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Ie challenged the jurisdiction of the court over him 
by a special appearance. This challenge having been 
overruled, he pleaded the fact that he was served in the 
state of Missouri as a defense in his answer, and this 
court sustained the plea. Counsel for appellants say 
that the want of the court’s jurisdiction over them ap- 
peared upon the face of the record, and therefore no such 
a defense as want of the court’s jurisdiction was neces- 
sary in the answer. We cannot agree to this contention. 
If the court had no jurisdiction over.the defendants, the 
fact did not appear from the application to show cause, 
or, as counsel for appellants call it, “the petition in the 
proceeding.” It did appear from the record that the 
appellants were in court in obedience to the order to 
show cause, but if this had been a suit upon an ordinary 
promissory note, and a summons had been issued and 
served. in another state, then the record would have 
shown that the court was without jurisdiction over the 
parties served in the foreign state, but the fact would not 
have appeared from the petition itself; and in the case 
stated had the parties served in the foreign state ap- 
peared specially and objected to the jurisdiction of the 
court, and, on the overruling of that objection, answered 
to the merits of the case and gone to trial, they would 
certainly have been held to have entered a general ap- 
pearance and submitted themselves to the jurisdiction 
of the court, unless as a defense to the action they had 
pleaded the want of the court’s jurisdiction over them. 
We understand the rule to be that unless the petition 
in the action discloses that the court has no jurisdiction 
over the defendant, he must challenge the court’s atten- 
tion to its lack of jurisdiction by special appearance, 
and if that be overruled must go no further, but stand 
upon his special appearance; or, if he pleads to the mer- 
its, to avail himself of the want of the court’s jurisdic- 
tion over him, he must plead that want of jurisdiction as 
a defense; and if, on overruling his special appearance, 
he pleads to the merits of the case, omitting as a defense 
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the court’s want of jurisdiction, he will be deemed to 
have waived that objection. But we think the argument 
of the appellants that the court had no jurisdiction over 
them is untenable for another reason. Balfe & Read 
were paities to this foreclosure proceeding, and Benson, 
by signing their bond as surety to snpersede the order 
made by the cenrt appointing a receiver, became for all 
the purposes thereof also a party to this action, and at 
the time this order to show cause was issued the foreclos- 
ure action was still pending,—not finally disposed of. 
These appellants, being parties to the suit, were entitled 
to nothing more than the notice to show cause why the 
order demanded by the appellees should not be made. 
This proceeding is not an independent civil action. It 
is one of the steps taken or proceedings had by the dis- 
trict court to effectuate and carry out the decree ren- 
dered in the main action. ; 
2. In the district court appellants demanded a jury, 
which was refused, for the trial of the issues in the pro- 
ceeding at kar, and this action of the court is urged here 
for a reversal of the decree appealed from. This demand 
for a jury is predicated upon the theory that the proceed- 
ing was a law action. We do not think it was. It was 
a special proceeding in an equity case originated and 
carried on for the purpose of carrying into effect the de 
cree rendered in the mortgage foreclosure suit; and since’ 
the district court as a court of equity had jurisdiction 
of this foreclosure suit for one purpose, it had the right 
to retain it and enter all orders, judgments, and decrees 
necessary to a final and complete disposition of the liti- 
gation. (Morrissey v. Broomal, 37 Neb. 766; Disher v. 
Disher, 45 Neb. 100; Flentham v. Steward, 45 Neb. 640.) 
But the argument of the appellants that this is a law 
action would put them out of court. This case is here 
on appeal, and an appeal will not lie.to this court from 
a judgment of a district court rendered in an action 
purely legal in its nature. Such a judgment can only be 
reviewed by this court in a proceeding in error. (Camp- 
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bell v. Farmers & Merchants Bank of EI Creek, 49 Neb. 148.) 
Again, if the district court erred in denying the appel- 
lants a jury for a trial of the issues in this procecding, 
that was an error of law which occurred at the trial and 
cannot be reviewed on appeal, but only on petition in 
error. (Ainsworth v. Taylor, 53 Neb. 484; Alling v. Nelson, 
55 Neb. 161; Village of Syracuse v. Mapes, 55 Neb. 738; 
Prenzer v. Phillips, 57 Neb. 229.) 

3. A third argument is that the supersedeas bond for 
$1,000, executed by the appellants and which they sup- 
posed superseded the order of the district court appoint- 
ing a receiver, did supersede that order, and that the 
$1,500-bond subsequently executed by the appellants to 
supersede the order of the court appointing a receiver 
was executed without consideration. But an order ap- 
pointing a receiver is not one that may be superseded as 
a matter of right. Whether it may be superseded is a 
matter resting in the discretion of the court, and if an 
order be made allowing it to be superseded the court, in 
its discretion, may fix the terms and conditions upon 
which the supersedeas may become operative. (Home 
Fire Ins. Co. v. Dutcher, 48 Neb. 755; State v. Stull, 49 Neb. 
739.) The $1,000-bond executed by the appellants was 
conditioned against waste according to the third clause 
of section 677 of the Code of Civil Procedure. This see- 
tion of the Code has no application to an appeal from an 
order appointing a receiver, and the bond of $1,000 exe- 
cuted by appellants did not supersede the order made by 
the court appointing the receiver. We do not think the 
argument of the appellants that the $1,500-bond executed 
by them to supersede the court’s order appointing a re- 
ceiver was without consideration is tenable. The re- 
ceiver of the court was entitled to possession of the 
premises involved in the foreclosure snit,—entitled to the 
rents and profits of these premises pending that action, 
and the appellants in effect said to the court: “Grant us 
a supersedeas of the order appointing a receiver; permit 
us to remain in possession of the premises and collect 
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the rents and profits thereof, and if your order appoint- 
ing this receiver shall be finally affirmed, then we will 
account for and pay into court the rents and profits of 
the premises while the order appointing the receiver re- 
mains superseded.” ‘The court supersedes its order ap- 
pointing the receiver, allows the appellants to remain in 
possession of the’ property and collect the rents and 
profits upon their giving a bond. The order appointing 
the receiver is affirmed by the supreme court, and the 
appellants are called upon to account for the rents and 
profits of the premises, and they answer that “there was 
no consideration for our agreement.” That the court 
permitted them to remain in possession of the mort- 
gaged property and collect the rents and profits thereof 
instead of its receiver was a sufficient consideration for 
the execution of the supersedeas bond. 

4. The next argument is that the application for an 
order to show cause or, as counsel for appellants style 
it, “the petition” does not state a cause of action. The 
application alleges that the appellants gave a bond con- 
ditioned that they would account for and pay into court 
the rents and profits of the premises in controversy which 
might be legally required of them during the time they 
occupied and controlled the said premises in case the 
order appointing the receiver should be affirmed. There 
was another allegation in the application that the rental 
value of the premises during the time they were in pos- 
session of the appellants was $75 per month, and there 
was a prayer in the application that the appellants might 
be required to show cause why judgment should not be 
rendered against them for the rental value of said preni- 
ises. It is said in argument that a contract to account 
for rents and profits of premises is not a contract to 
pay their rental value. If this argument be correct, we 
are unable to see that the petition does not state a cause 
of action. But we think in this case the contract of the 
appellants to account for the rents and profits of the 
premises in controversy during the time they occupied 
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them was a contract to pay into court the fair rental 
value of the premises during that time. The contract of 
appellants was not merely to account for such rents as 
they received from the property, but its fair rental value. 

5. A final argument is that the finding made by the 
district court as to the rental value of the property dur- 
ing the time it was held by appellants is unsupported by 
sufficient evidence. We think it is. The decree of the 
district court is right and is 


AFFIRMED. 
Irvine, C., not sitting. 


JOHN L. CARSON’S EXECUTORS V. JOHN A. BUCKSTAFY®. 
FILED DECEMBER 22, 1898. No. 8401. 


1. Suit on Note: DEFENSE: COLLATERAL Security. In a suit on a 
promissory note the maker answered that plaintiff held the note 
of a third party as collateral security for the note sued on, and 
that the maker of the collateral note was solvent and the col- 
lateral of greater value than the amount due on the note in 
suit. Held, That the answer stated no defense. 


2. : : —: PRopuction 1n Court, A creditor who 
holds a promissory note belonging to his debtor as collateral 
security for his debtor’s note cannot be compelled to produce 
such note in court and turn it over to his debtor so long as the 
latter’s debt remains ‘unpaid. 


3. Such a ereditor cannot be compelled to 
exhaust the collateral security theld by him as a condition prece- 
dent to his right to sue his debtor upon his note. 

4, ———: CounreR-CLain. A debtor, when sued by 
his creditor, may plead as a counter-claim or set-off the actual - 
value of any collateral security which the creditor has converted 
to his own use or the value of any collateral security which he 
has released, dissipated, or diverted from the purpose for which. 
he held it. 

5. : tee : CONVERSTON. But in such a suit an answer 


which simply avers that the ereditor still has possession of the 
collateral security pledged to him, but does not allege that the 
debt sued for has been paid, is not a good plea of convecsion: 
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Error from the district court of Lancaster county. 
Tried below before Hay, J. Reversed. 


J. H. Broady, for plaintiff in error. 
Charles EB. Magoon, contra. 


RAGAN, C. 


In the district court of Lancaster county John L. Car- 
son sued John A. Buckstaff on a promissory note. Since 
the institution of the suit Carson died and the action has 
been revived in the name of his executors. Buckstaff 
had judgment in the district court, and the case is before 
us on petition in error. 

1. The answer of Buckstaff was in words and figures 
as follows: 

“Comes now the defendant John A. Buckstaff, and for 
answer to the plaintiff’s petition filed herein denies each 
‘and every allegation in said petition contained, except- 
ing such as ave hereinafter expressly admitted to be true. 
The defendant admits that heretofore, and on or about 
the time mentioned in said plaintiff’s petition, he made, 
executed, and delivered to the plaintiff the note set forth 
in said plaintiff’s petition under the following circum- 
stances and conditions: Prior to the execution of said 
note set forth in the plaintiff’s petition, and on or about 
the 24th day of October, 1892, one Louie Meyer came to 
this defendant with a note for the sum and amount of 
$3,000, to which note was attached, as collateral security 
therefor, a note for $3,000 signed by John Vitzgerald, a 
citizen of Lancaster county, Nebraska; that said Louie 
Meyer requested this defendant to sign said note as 
surety for him, the said Louie Meyer, in order that the 
same might be negotiated with said note of said John 
Fitzgerald, attached thereto as collateral; that this de- 
fendant signed said note as such surety for the considera- 
tion and with the distinct agreement that said note of — 
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John Fitzgerald-was to be and remain as collateral se- 
curity for said note and attached thereto; that said note 
so signed by this defendant as surety, together with said 
collateral attached thereto, was sold to the plaintiff in 
this action, John L. Carson, and said John LL. Carson ac- 
cepted said note with said note of said John Fitzgerald 
attached as collateral to said note signed as surety by 
this defendant; that when said nute so signed by this 
defendant became due, the same was presented to this 
defendant for payment by the said John L. Carson; that 
this defendant thereupon requested a further extension 
of time, and at the request of the said John L. Carson a 
new note was given as an evidence of said indebtedness, 
at which time the said John L. Carson promised and 
agreed to and with this defendant that said collateral 
note for $3,000 signed by said John Fitzgerald should be 
attached to said note as collateral; and this defendant 
alleges that said note is now held by said John L. Carson 
as collateral for the said note: set forth in plaintiff’s pe- 
tition and sued on in this action, and this defendant 
offers to confess judgment upon said note upon the pro- 
duction thereof in court, and upon the said collateral 
note being turned over to him, this defendant. 

“he defendant further alleges that said Jolin Titz- 
gerald is a man of large means and well able to pay said 
note, and that said note can easily be collected by process 
of law, and that said John Fitzgerald is financially solv- 
ent and well able and willing to meet his obligations, 
and that said John L. Carson ought to be requived to 
exhaust said collateral security before looking to this 
defendant as surety; and that said plaintiff holds and 
retains said note for $3,000, together with accrued inter- 
est thereon. This defendant alleges that said collateral 
note is worth its face value and the interest thereon, 
to-wit, $3,000 and interest at the rate of ten per cent per 
annum from the day of , 1893. 

“This defendant further claims as a set-off to the cause 
of action set forth in the plaintiff’s petition the said note 
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so held by said John L. Carson, to-wit, $3,000, and inter- 
est thereon from the day on which said note was given, 
and prays judgment against the plaintiff in said sum. 

“Wherefore this defendant prays judgment against. 
said John L. Carson for the sum of $3,000, with interest 
from the day of , 1892, and for his costs in this 
action, and that he may be hence dismissed.” 

Does this answer state a defense? It is to be observed 
that the answer admits the execution and delivery of the 
note sued on; and the only defense interposed thereto 
is that Carson has in his pussession a note signed by 
John Fitzgerald for $3,000, which note he holds as col- 
lateral security for the note signed by Buckstaff, and 
that the maker of this collateral note is solvent. There: 
is no allegation in this answer that Fitzgerald or 
any one ‘else has ever paid any part of this collateral 
note; that Carson has returned or surrendered this note 
to Fitzgerald or his assignee; that he has neglected and 
delayed to enforce the collection of the note until I*itz- 
gerald has become insolvent; nor that he has converted 
the collateral note to his own use. The answer does 
allege that the collateral note is in Carson’s possession, 
but since it was pledged to him by Buckstaff as collateral 
security for the note sued on, Carson is rightfully in pos- 
session. We do not know of any rule of law by which a 
creditor who holds a promissory note belonging to his 
debtor as collateral security for his debto1x’s note can be 
compelled to produce such note in court and turn over to 
his debtor so long as the latter’s debt remains unpaid; 
nor do we kuyow of any tule of law by which such a 
creditor can be compelled to exhaust the collateral se- 
curity as a condition precedent to his right to sue his 
debtor upon his note. We do not doubt that a creditor 
who holds the property of his debtor as collateral se- 
curity for the latter’s debt shonld be compelled to credit 
the debt with all he realizes from the collateral; nor do 
we doubt but that in a suit upon the debt the debtor may 
plead as a counter-claim or set-off the actual value of 
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any collateral security which the creditor has converted 
to his own use, or the value of any collateral security 
which he has released, dissipated, or diverted from the 
purpose for which he held it. But putting the most lib- 
eral construction possible upon this answer, it does not 
allege that Carson ‘has ever converted to his own use the 
collateral security pledged to him, nor that such col- 
lateral security has been lost to the pledgor through 
any wrong or neglect of Carson. The answer alleges, and 
alleges only, as a defense that the collateral security 
pledged by Buckstaff is in the hands of Carson. This 
is not enongh. The answer states no defense. The judg- 
ment of the district court is wrong, and is reversed, and 
‘the cause remanded. i 
REVERSED AND REMANDED. 


OxtIver P. LORANCE V. Mino HILLYEnR. 
Firrep DECEMBER 22, 1898. No. 8548. 


1. Trespassing Animals: DaMAcEs. At common law every one was. 
bound at his peril to keep his cattle upon his own land, an¢t 
was liable for injuries committed by them while trespassing upon 
the Jands of others, whether such lands were cultivated or un- 
cultivated. 


2. Common Law. So much of the common law of Ingland as is ap- 
plicable and not inconsistent with the constitution of the United 
States and the constitution or laws of this state is in force here. 


3. Trespassing Animals: Damacrs: Herp Law. The herd law (Com- 
piled Statutes 1897, ch. 2, art. 3) was not enacted to do away with 
the common-law liability of the owners of stock for damages and 
trespasses committed by them. 


4, : y . The object of this herd law was to give 
one injured by animals trespassing upon his cultivated lands 
the right to take possession of such animals, invest him with a 
lien thereon, and the right to hold such animals until his dam- 
ages were adjusted. 


: The remedy afforded by the herd law to 
one injured by trespassing animals is not an exclusive one, 


a 
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6. : 3 : Common Law. If the common-law rule 
has been modified by the herd law at all, the extent of the modi- 
fication is to limit the liability of the owner of trespassing ani- 
mals to damages committed by them upon cultivated lands. 


7. Cultivated Lands: Ciry Lors. <A city lot on which are planted 
fruit trees is cultivated land, within the meaning of section 8 
of the herd law. : , 


Error from the district court of Gage county. Tried 
below before Sruuy, J. Affirmed. 


Hi. O. Kretsinger, for plaintiff in error. 
L. W. Colby and Bush & Bush, contra. 


RAGAan, C, 


Milo Hillyer in the district court of Gage county sued 
Oliver P. Lorance for damages which he alleged he had 
sustained by reason of the latter’s cow trespassing upon 
his lot, tearing up the grass, shrubbery, and breaking 
down and destroying certain cherry trees growing 
thereon. lLorance, in addition to a general denial, 
pleaded as a defense to such action that his cow was a 
well-domesticated Jersey milch cow; that on the evening 
or night before the time when it was alleged she had 
trespassed on the plaintiff’s property he, the defendant, 
had placed said cow in a good and substantial frame 
barn and securely fastened the door thereof so that said 
cow could not escape therefrom; that during the night 
some chicken thieves opened the door of the barn and 
turned out said cow; that as soon as he, the defendaut, 
knew that the cow was out he pursued, captured, and 
returned her to his barn. The district court, on motion 
of the plaintiff below, struck out of defendant's answer 
this special matter. On the trial the court instructed 
the jury that the owner of cattle was liable for all dam- 
ages done by them upon the cultivated lands of others; 
and if they found from the evidence that the cow went 
upon plaintiffs premises and destreyed or damaged his 
fruit trees, they should find for the plaintiff. Hillyer 
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had judgment, and Lorance has brought the same here 
for review onerror. | 

The court did not err in striking out the affirmative 
matter in the answer, nor in giving the instruction it did. 
The evidence shows that the cow of Lorance went upon 
the lawn or lot of Hillyer and injured the grass, shrub- 
bery, and cherry trees growing thereon. Conceding that 
the cow escaped from her owner and did this damage 
without any negligence on his part, still we think Lo- 
rance is liable. At common law every one was bound 
at his peril to keep his cattle upon his own land, and was 
liable for injuries committed by them while trespassing 
upon the lands of others. (Star v. Rookesby, 1 Salk. [Eng.] 
335; Rust v. Low, 6 Mass. 90; Ricketts v. Hast & W. 
ID. & B. J. R. Co, 12 Eng. L. & Eq. 520; McCor- 
mick v. Tate, 20 IN. 3384; McBride v. Land, 55 Wl. 411; 
DArcy v. Miller, 86 ML. 102; Birkct v. Williams, 30 Il. 
App. 451; Lyons v. Merrick, 105 Mass. 71; Vandegrift v. 
Rediker, 22 N. J. Law 185; Baker v. Robbins, 9 Kan. 303.) 
And so much of the common law of England as is appli- 
cable and not inconsistent with the constitution of the 
United States and the constitution or laws of this state 
is in force here. (Compiled Statutes, ch. 15.) 

It seems to be the contention of counsel for plaintiff 
in error that his client is protected by article 3 of chap- 
ter 2, Compiled Statutes, known as the “Herd Taw.” 
The argument is that the cow was not running at large, 
and that therefore her owner is not liable for damages 
she committed after she escaped; and that the herd 
law only makes owners of stock liable for damages they 
conunit when running at large. But we are not prepared 
to adopt this contention. The herd law was not enacted 
to do away with the common-law lability of the owners 
of stock for damages and trespasses committed by them. 
The object of that act was to give one injured by ani- 
mals trespassing upon his cultivated lands the right 
to take possession of such animals, invest him with a 
lien thereon and the right to.hold such animals until 
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his damages were adjusted. But even the remedy af- 
forded by the herd law to one injured by trespassing 
animals is not an exclusive remedy. (Keith v. Tilford, 
12 Neb. 271; Laflin v. Svoboda, 37 Neb. 368.) At common 
law the owner of animals trespassing was liable whether 
the lands trespassed upon were cultivated or unculti- 
vated, and, if this common-law rule has been modified 
by the statute at all, the modification limits the owner's 
liability to trespasses committed by his stock upon cul- 
tivated lands. This seems to have been the construction 
placed upon the act by this court in Delaney v. Lrrickson, 
10 Neb. 492. But in the case at bar the lawn or lot of 
Hillyer was cultivated land, within the express language 
of section 8 of the herd law, which declares: “Cultivated 
lands, within the meaning of this act, shall include all 
forest trees, fruit trees, and hedge rows planted on said 
lands.” Cases cited by counsel in support of his conten- 
tion are: Kinder v. Gillespie, 63 Ill. 88; McBride v. Hicklin, 
24 N. E. Rep. [Ind.] 755; Wolf v. Nicholson, 27 N. I. Rep. 
[Ind.] 505. These cases are not in point. In the case 
from Illinois the plaintiff’s horses escaped from his in- 
closure. He immediately went in search of them, but 
before he found them, they were seized by a police con- 
stable, who impounded them under the ordinances of 
the city. But the court held that the horses were not 
running at large within the meaning of the ordinance 
of the city, and therefore the constable had no right to 
their possession as against the owner. The other two 
cases cited are similar to the Illinois case. The judg- 


ment of the district court is 
AFFIRMED. 
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I’'mst: NATIONAL BANK OF CHADRON, APPELLEE, V. 
GEORGE ENGELBERCHT EY AL, IMPLEADED WITH 
WILLIAM K. MILLER, APPELLANT. 


FILED DECEMBER 22, 1898. No. 8444. 


a 


. Mortgage Foreclosure: Nature or ACTION. An action to foreclose 
a mortgage securing payment of a promissory note is not one 
founded upon an instrument for the unconditional payment of 
money only, within the meaning of section 129 of the Code of 
Civil Procedure. Lincoln Mortgage & Trust Co. v. Hutchins, 55 Neb, 
158, followed. . 


3 : PLeaprine: Copy or InstRuMENT: Exuipits, An 
action to foreclose a mortgage securing a debt evidenced by 
a writing is one founded on a written instrument as evidence 
of indebtedness, within the meaning of section 124 of the Code 
of Civil Procedure; and a copy of such evidence of the indebt- 
edness must be attached to and filed with the pleading, and if 
not so attached and filed the petition must assign a sufficient 
reason therefor. 


: Preapine: Copy or INSTRUMENT. ‘The object of said sec- 
tion of the Code in requiring copies of written instruments, upon 
which a suit is founded, to be attached to and filed with the 
petition, is to furnish the opposite party with a copy of the evi- 
dence of indebtedness sued on for his inspection and to enable 
him to prepare his defense. 


4. Denial of Statutory Right: Review. The denial to a litigant of 
a right expressly conferred upon him by statute, which right he 
has not waived and which he has demanded in due time and in 
a proper manner, is reversible error. 


On 


. Mortgage Foreclosure: PrTition: Cory or Nore, In a suit to 
foreclose a morigage given to secure payment of a promissory 
note the note was not incorporated into and made a substantive 
part of the petition. A copy of the note was not attached to the 
petition and by express averinent made a part thereof. A copy 
of the note was not attached to and filed with the petition, nor 
aid the latter aver any reason why the last was not done. Hell, 
That the overruling of a motion of defendant to require the plain- 
tiff to attach to and file with his petition a copy of the note was 
reversible error. 


6. 


: Exnipits. In a suit to foreclose a mortgage 
securing the payment of a debt evidenced by another written 
instrument, neither the evidence of the debt nor the mortgage 
which secures its payment need be incorporated into the petition, 
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nor need a copy of either the note or mortgage be atichd to 
the petition and made a part thereof by express averment, nor 
need a copy of ime mortgage be atiached to the peticion, but 
only a copy of the evidence of the indebtedness should be at- 
tached to and filed with the petition. 


APPEAL from the district court of Sioux county. 
Heard below before IINKAID, J. Reversed. 


R.C. Nolenan, for appellant. 
Albert W. Crites, contra. 


RaGan, C. 


In the district court of Sioux county the First National 
Bank of Chadron brought suit against George Engel- 
bercht, William K. Miller, and others to foreclose an 
ordinary real estate mortgage given to secure payment 
of a promissory note. The bank had a decree as prayed, 
and Miller has brought the judgment here for review. 

In its petition the bank set forth with sufficient 
particularity the facts. of the execution and delivery to 
it of the note and mortgage and the facts of the maturity 
and non-payment of the note which the mortgage was 
given to secure. The note was not copied into the peti- 
tion. No copy of it was attached thereto and filed with 
the petition, nor did the latter aver any reason why : 
copy of the note was not so attached and filed. Miller 
moved the court for an order conipelling the bank to 
attach and file with its petition a copy of the note on 
which its action was predicated. This motion was over- 
ruled, and the correctness of this ruling is the only ques- 
tion presented by this record. Two sections of our Code 
deal with the subject of copies of instruments sued upon. 
Section 129 provides: “In an action, counter-claim, or 
set-off, founded upon an account, promissory note, bill 
of exchange, or other instrument, for the unconditional 
sayment of money only, it shall be sufficient for the 
parity to give a copy of the account or instrument, with 
all credits and indorsements thereon, and to state that 
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there is due to him on such account or instrument, from 
the adverse party, a specified sum, which he claims with 
interest.” It is to be observed that this section deals 
with an action founded upon an account or upon some 
instrument for the unconditional payment of money only; 
and in such an action the pleading is declared to be suf- 
ficient if the pleader gives a copy of the account or in- 
strument, with all credits and indorsements thereon, and 
states that there is due him on such account or instru- 
ment, from the adverse party, a specified sum, which he 
claims with interest. (McArthur v. Clarke Drug Co., 48 
Neb. 899.). This section of the Code doubtless contem- 
plates that a copy of the account or instrument should 
be attached to the pleading. It does not provide that 
such account or instrument shall be incorporated into 
and thus made a substantive part of the pleading, nor 
that a copy of the account or instrument shall be at- 
tached to the pleading and by express averment made a 
part thereof. Nevertheless, in an action founded on an 
account or an instrument for the unconditional payment 
of money only, if the account or instrument be made a 
substantive part of the pleading, or if a copy of the 
account or instrument be attached to the pleading and 
made a part thereof, it satisfies the requirements of the 
Code, since the object of the section is to give the ad- 
verse party an opportunity to inspect the account or 
instrument upon which the suit is based. (McArthur v. 
Clarke Drug Co., supra.) While such a pleading might 
be vulnerable to a motion, because the account or in- 
strument was incorporated into the pleading and made 
a substantive part thereof or attached thereto and made 
a part thereof, the pleading would nevertheless be good 
against demurrer. But an action to foreclose a mort- 
gage is not founded upon an instrument for the uncon- 
ditional payment of money only, and therefore whether 
a copy of the note should be attached to the petition in 
such an action is not to be determined from this section 
of the Code. 
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In Lincolu Mortgage & Trust Co. v. Hutchins, 55 Neb. 158, 
SULLIVAN, J., speaking for this court, said: “By section 
129 of the Code of Civil Procedure any instrument for 
the unconditional payment of money. only may be at- 
tached to, and made a patt of, a pleading founded 
thereon. But this action does not fall within the pro-. 
visions of that section. Jt is not founded on an instru- 
ment for the unconditional payment of money only. Its 
purpose is to ascertain the amount of the plaintiff’s claim 
and appropriate the Jand described in the mortgage to 
its payment.” The suit was one to foreclose an ordinary 
real estate mortgage, and copies of the note and mort- 
eage were attached as exhibits to the petition and made 
a part thereof. A motion was made in the court below 
to strike these exhibits from the petition on the ground 
that they were redundant and irrelevant. The district 
court overruled the motion, and its action in that respect 
was the only thing complained of in this court. The 
action of the district court was sustained on the au- 
thority of Pefley v. Johnson, 30 Neb. 529, which holds 
that an exhibit attached to a pleading and by express 
averment made a part thereof is to be considered in 
connection with the other averments of the petition. But 
in Peflcy v. Johnson the action was based upon a writ- 
ten contract for the unconditional payment of money 
only. The contract was annexed as an exhibit to the 
petition and by express averments made a part thereof. 
No motion was submitted to this petition because this 
contract was thus made’a part thereof, but the petition 
was attacked by demurrer, and it was held that the peti- 
tion stated a cause of action, notwithstanding the in- 
strument sued on was attached as an exhibit and made 
a part of the petition, instead of being attached thereto 
as a mere copy. The decision rests upon the principle 
of liberal construction of pleading as required by section 
121 of the Code. The ruling of the district court in 
Lincoln Mortgage & Trust Co. v. Hutchins, supra, was also 
sustained upon the theory that even if the action of the 

22 
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district court was error it was not prejudicial. In this 
conclusion we were certainly correct, for reasons which 
will be presently stated. 

The other section of our Code which deals with copies 
of instruments to be attached to pleadings is section 
124, providing: “If the action, counter-claim or set-off 
be founded on an account or on a note, bill, or other 
written instrument as evidence of indebtedness, a copy 
thereof must be attached to and filed with the pleading. 
* * * Tf not so attached and filed, the reason thereof 
must be shown in the pleading.” Now a suit to foreclose 
a mortgage securing payment of a promissory note is an 
action founded on a written instrument which is the 
evidence of the indebtedness, and therefore a copy of 
such an instrument should be attached to and filed with 
the petition; or, if not so attached and filed, the pleader 
must aver a sufficient reason for the omission. In Lin- 
‘ eoln Mortgage & Trust Co. Cause copies of the note and 
mortgage were attached to and filed with the pleading. 
The only objection made was that they were made a 
part of the pleading, but since the purpose of this sec- 
tion of the Code, requiring a copy of a note to be at- 
tached, is to furnish the opposite party with a copy of 
the evidence of the indebtedness sued on, for inspection, 
and to enable him to prepare his defense, it was held in 
that case that that object was accomplished quite as 
well by making the attached copy a part of the petition 
as it would have been had it been attached and filed 
without making it a part of the petition, and therefore 
the refusal of the district court to strike was, if error at 
all, error without prejudice. And in the case at bar, if 
the note sued on was incorporated in the petition, or if 
a copy was annexed as an exhibit, and by express aver- 
ment made a part of the petition, then the action of the 
district court in overruling Walker’s motion, if error 
at all, would have been error without prejudice, because 
the very object and purpose of the Code would have been 
subserved, though its requirements would not have been 
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literally complied with. But in the case at-bar the note 
made the basis upon which this action was founded was 
not incorporated in the petition. A copy was not at-. 
tached to and made a part of the petition, and no copy 
was attached merely as such, nor is any reason given 
why it was not. The court then erred in overruling this 
motion. The defendants below were entitled to lave a 
copy of the evidence of the indebtedness sued on at- 
tached to the petition for their inspection, and to enable 
them to understand .the nature and character of that 
evidence and to prepare their defense if they had one. 
This section 124 of the Code is designed as a substitute 
for the old common-law petition of oyer, and while it 
is not good pleading to copy or incorporate the written 
instrumest into the pleading, nor to attach a copy 
thereof to the pleading making it a part thereof, and 
while it is also true that when a copy of an instrument 
is filed as required by section 124 of the Code it forms no 
part of the pleading itself, still, the defendant in this 
action was entitled to have a copy of the note sued on 
attached to and filed with the plaintiff’s petition, in 
the absence of an averment in the petition showing a 
sufficient reason why this was not done. The proper 
practice and the one authorized and required by the 
Code in foreclosing’ an ordinary mortgage securing the 
payment of a debt evidenced by another written instru-° 
ment is to set out in the pleading the facts relating to 
the contracting of the debt, the execution and delivery 
of the writing which evidences it, the execntion and de- 
livery, recording, etc., of the mortgage given to secure 
the payment of the debt, and the facts showing a breach 
of the contract, and the facts whereby the pleader has 
become entitled to have the mortgage foreclosed. Into 
such a petition neither ‘the evidence of the debt nor the 
mortgage which secures its payment should be incor- 
porated, nor should a copy of either the note or mort- 
gage be attached to the petition and made a part thereof 
by express averment, nor should a copy of the mortgage 
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be attached to the petition at all, but a copy of the note 
or evidence of the indebtedness only should be attached 
_to and filed with the petition. The judgment of the dis- 
trict court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


ELIZABETH I. P. TOSCAN ET AL., APPELLEES, V. HENRY 
O. DEVRIES EY AL., APPELLANTS. 


TILED DECEMBER 22, 1898. No. 8482. 


1, Judicial Sales: Sprcran Master: Oatu: Presumprions. If a 
special master appointed to make a judicial sale is required to 
take an oath, it will be presumed, in the absence of-any showing 
to the contrary, that such oath was taken. 


w 


APPEAL FROM CONFIRMATION: APPRAISEMENT. A defend- 
ant, appealing from an order confirming a judicial sale of land, 
eannot be heard to complain that his interest was not singled 
out for appraisement, when the appraisement was the total value 
of the land tess only liens which from their nature would have 
to be deducted from such defendant’s interest. 


: OBJECTIONS. On an appeal from an order confirm- 
ing a sale this court will consider only objections specifically 
made in the district court, and:this whether the irregularity 


complained of appeared on the face of the record or was disclosed 
by evidence aliunde. 


ArpnHaL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


Frank Heller, for appellants. 
Wharton & Baird, contra. 


IRVINE, C. 


This is an appeal from an order confirming a sale made 
in pursuance of a decree of foreclosure. Confirmation 
was opposed because the sale was made by a master 
comniissioner who had not taken and filed an oath. This 
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is the same question as was presented in Omaha Loan & 
Trust Co. v. Bertrand, 54 Neb. 508, and the record is in 
the same condition. It follows from that decision that 
if an oath was requisite it must be presumed that one 
was taken, there being no showing to the contrary. 

It is next argued that the appraisers were not Sworn. 
This argument is based on the supposed absence of an 
oath by the master, who undertook to administer the 
oath to the appraisers. The disposition of the former 
question decides this one. 

It is objected that the appraisers did not appraise the 
interest of the proper persons. The appraisement is in 
its essential parts as follows: “We * * * do ap- 
praise the property hereinafter described, at its real 
money value, as the property to be sold * * * at 
the sum of twenty-one hundred dollars.” Then followed 
a statement of prior incumbrances, consisting altogether 
of taxes, Then followed: “The interest of Henry 0. 
Devries ct al., defendants, we value at nineteen hundred 
and sixty-four and 61-100 dollars.” It is evident that 
the value was fixed by taking the whole value of the 
land and deducting therefrom the taxes. As taxes, when 
they become liens, override all other interests there could 
therefore have been no deduction of liens created or at- 
tempted to be created by adverse interests, or which 
would not attach to the estate of the owners of the 
equity, and as this countervailing incumbrance was de- 
ducted from the total valuation of the land, the appraise- 
ment must have been as high as if made exclusively 
with regard to the interest of the appealing defendants. 
They cannot complain. 

In the briefs complaint is made that a copy of the 
appraisement was not filed with the clerk until after 
publication 6f notice of sale had been commenced, and 
the record seems to bear out that objection. Attention 
of the district court was not called to this defect by the 
objections to confirmation or motion to set aside the 
sale, Jt is a most familiar rule that this court will not, 
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except for insufficiency of the petition to state a cause 
of action, or where there is a want of jurisdiction, enter- 
tain questions net presented to the trial court. This 
principle has been frequently applied both in error pro- 
ceedings and appeals from orders confirming judicial 
and execution sales. The court will only in such case 
consider objections specifically made in the district court. 
(Johnson v. Bemis, T Neb. 224; Parrat v. Neligh, 7 Neb. 
456; Runge v. Brown, 29 Neb. 116; Norton v. Nebraska 
Loan & Trust Co., 40 Neb. 395; Ecklund v. Willis, 44 Neb. 
129; Tooper v. Castetter, 45 Neb. 67; Creighton University 
v. Mulvihill, 49 Neb. 577; Nebraska Land, Stock-Growing 
é Investment Co. v. Cutting, 51 Neb. 647.) It has been 
suggested that the statute requires the judge to examine 
the proceedings, and demands confirmation only after 
such examination has disclosed that the sale has been 
made jn all respects in conformity to law (Code of Civil 
Procedure, sec. 498); that in view of this active duty 
imposed on the judge, the foregoing principle ought not 
to apply where the defect or irregularity is apparent on 
the face of the record. An inspection of the foregoing 
cases will show that the court has never regarded such 
distinction. In Johnson v. Bemis one of the objections 
actually made in the district court was “lor other rea- 
sons appearing on the face of the return.” This was 
held too indefinite to present any question for review. 
In Nebraska Land, Stock-Growing & Investment Co. v. Cut- 
ting one of the objections made in this court was the 
failure of the record to disclose that the sale was adver- 
tised in the proper county, and this was not considered, 
for the reason, among others, that it had not been made 
in the district court. In Hooper v. Castetter and in 
Creighton University v. Mulvihill the objection made was 
the same as in this case,—the failure to file a copy of 
the appraisal before advertising, and the objection was 
held unavailing because not made in the district court. 
The rule itself is sound and salutary, and in no way con- 
flicts with the duty of the district judge to examine the 
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proceedings even in the absence of objection. Jt only 
means that a party cannot be heard to complain for the 
first time in this court of the failure of the district judge 
to perceive an irregularity, when the party himself has 
neglected to challenge his attention thereto. Some dili- 
gence is required of the suitor as well as of the judge. 


AFFIRMED. 
Norvat, J., concurring. — 


J concur in the affirmance of the order of confirmation, 
but express no opinion upon the proposition stated in 
the third paragraph of the syNabus, for the reason the 
same is not presented by the record, and the determina- 
tion thereof is not essential to a proper disposition of the 
cause. The return of the special master commissioner 
to the order of sale discloses that the order was received 
by him on September 13,1895; that the premises were 
appraised in writing by himself and two disinterested 
freeholders of the county, “which appraisement is here- 
with returned, a copy of which I forthwith deposited 
with the clerk of the district court of said county, * * * 
and thereupon on the 20th day of September, A. D. 1895, 
I caused a notice to be published in the Omaha Mercury, 
a newspaper printed in and of general circulation in said 
county, that I would offer said lands for sale,” ete. The 
first publication of the notice of sale was made on Sep- 
tember 20, 1895, and the foregoing quotation from the 
return of the master commissioner establishes that a 
copy of the appraisement was duly deposited with the 
clerk of the district court prior to the commencement 
of the publication of the notice of sale. It is true a copy 
of the appraisement, as disclosed by the transcript, was 
filed September 21, 1895, but that is insufficient to show 
that another copy of the appraisement had not been 
previously filed, as stated in the return to the order of 
sale, especially as the transcript brought here does not 
purport to contain all of the record, ~ 7 
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TTarnison, C. J., concurring. 

If the question of what objections may be considered 
in an appeal to this court from an order of the confirma- 
tion of a sale of real estate nnder an execution or to en- 
force a decree of foreclosure was an open one or one of 
first impression, I might be disposed to take a different 
view to that expressed in the opinion of Irvinp, C., 
herein, but in an opinion in the case of Parrat v. Neligh, 
7 Neb. 456, it was said in effect that in an appeal from 
an order of confirmation of a sale of real estate under 
a decree the matter will be heard de novo, but on objec- 
tions which were made and presented in the district 
court. The doctrine of the opinion in the case at bar 
on the question of matters to be considered on the hear. 
ing in an appeal has been established by this court in a 
line of decisions (see citations in the opinion), and must 
now be followed. Hence J concur. 


ELIsHa P. REYNOLDS, JR., APPELLANT, V. LAKE BRIDEN- 
THAL ET AL., APPELLEES. 
FILED DrcEMBER 22, 1898. No. 8540. 
1. Corporations: RicnT To VoTE Srocx. Prima facie, at least, the 
right to vote stock in a corporation does not exist until such 


stock has been registered in the name of the person seeking to 
vote it. : 


2. : ILLEGAL ELECTION OF DIRECTORS: INJUNCTION. A _ stock- 
holder may obtain an injunction to restrain persons claiming 
to have been elected directors from acting as such, when the 
election was illegal and void. Humboldt Driving Park Ass’n v. 
Stevens, 34 Neb. 528, followed. 


APPEAL from the district court of Gage county. Heard 
below before BusH, J. Reversed. 


EL N. Kauffman, for appellant, 


A. D, McCandless, contra, 
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IRVINE, C. 

Reynolds brought this suit against Bridenthal and the 
other defendants, who claim to have been elected di- 
rectors of the Touzalin Improvement Company, a cor- 
poration, for the purpose of enjoining them from acting 
as such directors. A temporary injunction was allowed, 
but subsequently a demurrer to the petition was sus- 
tained, the injunction vacated, and the case dismissed. 
Plaintiff appeals. 

It is in brief charged that plaintiff was the owner of 
a large number of shares of the corporate stock; that 
300 of these had been pledged to the Union National 
Rank of Chicago as collateral security; that the bank 
claimed to have sold those shares at public sale, and to— 
have bought them, but that such sale was fraudulent 
and void; that the stock had not been registered on the 
books of the company in the name of the bank. It is 
also charged that at the meefing when the defendants 
claim to have been elected this stock was voted on a 
‘proxy from the bank; that without it a majority of the 
stock would not have been represented at the election; 
that the defendants were about to assume office and 
threatened certain action detrimental to the interests 
of the corporation and of the plaintiff. 

In support of the judgment below it is urged that in- 
junction is net in such case the proper remedy. This 
question would scem to depend upon whether the stock- - 
holder suing has a remedy by quo warranto; and if so, 
whether that remedy is adequate under the facts of the 
case. An independent investigation of the question is 
unnecessary here, because we have a precedent from 
which we do not feel at liberty to depart. Humboldt 
Driving Park Ass'n rv. Sterens, 834 Neb. 528, was a case 
essentially like this, and it was held that an injunction 
was properly allowed to prevent the persons claiming 
to have been celcctcd from acting as directors. There 
the charge was that they had been chosen by the yote of 


282 _ " NEBRASKA REPORTS. [ VOL. 57 


People’s Furniture & Carpet. Co. v. Crosby. 


stock illegally issued; here it is that they were chosen 
by stock voted by persons having no right to vote it. No 
other distinction is observable, and the difference men- 
tioned does not affect the principle involved. Prima 
facie the right to vote does not exist until the stock is 
registered, so that the petition makes out a prima facie 
right. 
REVERSED AND REMANDED, 


PEOPLE’S FURNITURE & CARPET COMPANY Vv. Mrs. G. A. 
CrosBy ET AL. 


Finep DECEMBER 22, 1898. No. 8546. 


1. Tender: Amount: Rerusan. A tender is sufficient, although of 
too large an amount and accompanied by a demand for the 
change, when it is refused not on that ground, but absolutely, 
as being insufficient in amount. 


2. Conditional Sale: Parr PAYMENT: JEMAND FOR BALANCE: RE- 
PLEVIN. Where goods have been sold under a contract reserving 
title in the vendor as security for the purchase-money, which 
ds payable in installments, where the vendee has paid a large 
part of the purchase-money, and where the vendor has accepted 
payments after the time the whole became due, the vendor can- 
not retake the property without a previous demand for the un- 
paid money. 


3. : : : . The rule whereby a demand is 
unnecessary 46 midiniali replevin, where the defendant contests 
the case on the merits, does not apply to cases where a demand 
is necessary, not merely as a basis for asserting the remedy, but 
to vest in the plaintiff a right of possession, as where the plain- 
tiff’s right depends upon a condition which is broken only by 
demand and refusal. 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. Affirmed. 


Duffie € Van Dusen, for plaintiff in error. 


F. W. Fitch, contra. 


VOL. 57] SEPTEMBER TERM, 1898. 283 


People’s Furniture & Carpet Co. v. Crosby. 


IRVINE, C. 

The People’s Furniture & Carpet Company sold to Mrs. 
Crosby a bedstead, mattress, and pillows for $92.50. The 
sale was evidenced by a written contract, under the 
guise of a lease with an option in the Jessee to purchase. 
In legal effect the contract was plainly one of conditional 
sale, the vendor reserving title as security for the pur- 
chase-money. Payments were made from time to time, 
not always according to the terms of the so-called lease, 
and some after the time when by its terms payment 
should have been complete. In this way there was paid 
altogether the sum of $87, leaving $5.50 unpaid. Mrs. . 
Crosby thereafter sold, or attempted to sell, the bed- 
stead and mattress to Ellis Coder, and gave him pos- 
session thereof. The People’s Company later sued out 
a writ of replevin for the goods, and they were taken 
_ from the possession of Coder. The suit was brought in 
the court of a justice of the peace. On appeal Coder re- 
covered a judgment, and the plaintiff brings the case 
here on error. 

A decision is sought on several points relating to the 
construction and legal effect of the contract, but the 
judgement must be affirmed on a consideration of only 
a part of the transactions. The writ of replevin was 
sued out against Mrs. Crosby alone,—the original vendee. 
No demand was made upon her, nor was there ever any 
service of process upon her. An agent of the plaintiff 
went with the officer, while he held the writ, to the house 
of Coder, and there demanded the property. The agent 
informed Coder of the rights of the plaintiff, of which 
he seems to have been in fact ignorant, although charged 
with notice by a proper filing of the contract for record. 
As soon as possible, and before the property had been 
removed, Coder made a tender of the amount which the 
agent stated to be due. It is true that this amount was 
$5.50 and Coder tendered $6, demanding the change; 
but the tender was not refused because not of a legal 
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character, but because the costs of the replevin proceed- 
ings were not included. When the tender is refused be- 
cause not deemed sufficient in amount, and absolutely, 
it cannot be avoided merely because not in lawful money 
to the precise amount. (Guthman v. Kearn, 8 Neb. 502; 
Dakota Stock & Grazing Co. v. Price, 22 Neb. 96.) The 
officer then took the goods. Afterwards Coder made a 
precise legal tender to the plaintiff, and it was refused. 
Later Coder’s name was inserted in the writ and other 
papers, and he appeared and defended. We think it is 
the law, and it certainly ought to be, that where goods 
have been sold, reserving title as security for the pur- 
chase-money, a large portion thereof has been paid, and 
the vendor has accepted payments, as in this case, after 
the day when payment should have been completed, he 
is in no position to retake the goods without notice and 
without demand. In such case a tender on demand of 
the amount remaining due is sufficient to retain in the: 
vendee the right of possession. (O’Rorke v. H adcock, 114 
N. Y. 541; Taylor v. Finley, 48 Vt. 78; New Home Sewing- 
Machine Co. v. Bothane, 70 Mich. 443.) Besides the objec- 
tion to the tender already disposed of, it is said that it 
‘was not kept good, and that it should have included 
costs. The whole of the record before the justice of the 
peace is not before us. So far as we have the record 
here the tender seems to have been kept good, and we 
need not therefore inquire whether it was necessary to 
do so. On the other point it is quite clear that there was, 
when the tender was made, no liability for costs. The 
cases* cited as holding that no demand is necessary 
prior to bringing suit are-cases where the question was 
as to the liability for costs at the close of the action, or 
where the attempt was to defeat an action in replevin 
for want of demand. In such cases it is held that assert- 
ing a right in one’s self avoids the necessity of a previous 
demand. In such cases the demand reaches only the 


*Homan v. Lavoo, 1 Neb. 204; Ogden v, Warren, 36 Neb, 715; Rodgers v, 
Graham, 36 Neb, 720, 
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question of procedure. It.has not been held, nor is it 
the law, that, when a demand is necessary, not merely. 
to lay the foundation for the remedy, but to complete a 
right of possession in the plaintiff, the defendant by 
denying the right of possession waives such requisite 
thereto. Under the rule above stated the plaintiff was 
in no position to assert a right of possession until a de- 
mand had been made and there had been afforded an 
opportunity to make the remaining payment. The suit 
had been instituted without a demand. Coder was not 
‘a party and the officer was then as to him a trespasser. 
He was not required to pay costs on his own account. 
Regarding him as the representative of Mrs. Crosby the 
situation is the same. The. plaintiff had no right of 
action against her until demand,—not for the goods _ 
but for the money. The writ had been sued out without 
such demand, and when tender was made she was not 
liable for the costs then accrued. 

The point is not made, but it undoubtedly suggests 
itself, that interest was properly demandable from the 
time payment should have been made. The tender was 
made of the amount which the plaintiff’s ageut stated 
remained unpaid, and defendant had a right to rely on 
such statement. 

Error is assigned on the admission in evidence of cer- 
tain documents from the files of the justice. The case 
was tried to the court without the intervention of a jury, 
go these assignments are unavailing. Moreover, the evi- 
dence objected to was competent and material as show- 
ing that when tender was made Coder had not been 
sued. 

AFFIRMED. 
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‘ARLINGTON MILL & ELEVATOR COMPANY V. WILLIAM J. 
YATES ET AL. 


FiIrED DECEMBER 22,1898. No. 8515, 


1. Execution: Purcnaser: Prior Liens: Estoprry. One who buys 
‘land at an execution sale, where an apparently valid mortgage 
has been deducted as a prior incumbrance for the purpose of ap- 
praisal, is thereby estopped from denying the validity of such 
mortgage. 


2. Deed of Quitclaim. A deed of quitclaim passes only the interest ’ 
of the grantor, subject to any equities which might be enforced 
against him. 


Mortgage: EQuITABLE EstaTE. An equitable estate may be mor:- 
gaged, and the subsequent conveyance of the legal title will not 
defeat the mortgage where the rights of an innocent purchas:r 
without notice are not involved. 


a 


4, Chattel Mortgages: Cianck IN Form or Dest. A chattel mort- 
gage generally will be construed to secure the debt and not 
merely its evidence. Therefore, while the original debt remains, 
the mortgage will not be defeated by a change in its form. 


5. : STATUTE oF Limitations. It follows that such a mortgage 
is not barred by the statute of limitations on the ground that 
the original evidence of the debt would be barred, when it has 
been kept alive by renewal notes. 

6. The statute, whereby a chattel mortgage ceases to 


pe valid as against creditors or subsequent purchasers or mort- 
gagees in good faith after the expiration of five years from the 
filing thereof, protects only creditors, purchasers, and mortgagees 
whose rights accrued after the five years. 


7, Vendor and Vendee: Fixtures: PERSONALTY. Articles, such as ma- 
chinery, of an ambiguous character, and which may or may not 
become attached to the freehold according to circumstances, will 
retain their character of personalty by virtue of a contract be- 
tween vendor and vendee to that effect, when the rights of inno- 
cent purchasers relying on their apparent character are not 
jnvolved. 


8. Chattel Mortgages: DESCRIPTION OF PREMISES. A chattel mortgage 
specifically described the chattels, but descvibed them as con- 
tained in a certain building where they had not yet. been put, 
put where they were placed before any other rights intervened. 
Held, That the misdescription of the place did not render the 
mortgage void. 
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9. Mortgages: IMPROVEMENTS. The owner of mortgaged property 
who expends money in improvements, believing the mortgage 
to be ineffective, cannot defend a foreclosure case on that ground 
where there was no fraud, misrepresentation, or concealment of 
fact. 


HRROR from the district court of Washington county. 
Tried below before BLair, J. Affirmed. 


L. W. Osborn, W. S. Cook, Frick & Dolezal, and Osborn & 
O’Hanlon, for plaintiff in error. 


References as to effect of the mortgage on partnership 
property, the execution sale of the realty, and the rights 
acquired by making the improvements: Jfurrell v. Man- 
delbaum, 19 S. W. Rep. [Tex.] 880; Harney v. First Nat. 
Bank, 29 Atl. Rep. [N. J.] 221; Goldthwaite v. Janney, 15 
So. Rep. [Ala.] 560; Rosenbaum v. Hayden, 22 Neb. 744; 
Donaldson v. Bank of Cape Fear, 18 Am. Dec. [N. Car.] 
577; Tarbell v. West, 86 N. Y. 286; Barber v. Palmer, 24 
N. Y. Supp. 451; Graham v. Thornton, 9 So. Rep. [ Miss. ] 
292. 

The chattel mortgage should have been declared void 
from its inception, especially as to creditors and subse- 
quent purchasers. (Jones v. Richardson, 10 Met. [Mass.] 
481; Wright v. Bircher, 5 Mo. App. 322; Barnard v. Eaton, 
2 Cush. [Mass.] 294; Pettis v. Kellogg, 7 Cush. [Mass.] 
456; Withelmi v. Leonard, 13 Ta. 330.) 

The notes were barred, but whether so or not, the lien 
of the chattel mortgage had expired. (Compiled Stat- 
utes, ch. 32, secs. 14, 16; Thompson v. Van Vechten, 27 
N. Y. 568.) 


Jesse T. Davis, f. S. Howell, and Gregory, Day & Day, 
contra. 
IRVINE, C. 


The Arlington Mill & Elevator Company, hereafter 
called the mill company, seeks by these proceedings in 
error to secure the reversal of a decree whereby its prop- 
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erty, or a portion thereof, was ordered sold to satisfy a 
real cstate mortgage held by William J. Yates, the plain- 
tiff below, and a chattel mortgage held by the Cockle 
Separator Manufacturing Company, hereafter called the 
Cockle Company. There were other parties to the rec- 
ord below, but the contest is confined to the mill com- 
pany on one side and the two mortgagees named on the 
Gther, and only their respective rights are open for con- 
sideration. 

The facts are somewhat complicated, but their state- 
ment in some detail is essential to an elucidation of the 
questions presented. One Shepard and one Lane seein 
to have been the owners of a large quantity of land in 
Arlington, Washington county. In 1888 one Y. D. Deni- 
son appeared in Arlington with a project to erect a flour- 
ing mill. He procured certain donations, and obtained 
from Shepard and Lane a contract, informal in its terms 
but sufficient to meet legal requirements, whereby Shep- 
ard and Lane agreed to convey to “Denison & Co.” cer- 
iain land, upon the completion and putting in operation 
thereon of a flouring mill of forty barrels capacity. At 
that time Denison had no partner. The enterprise was 
his own, but he procured the contract in that form in 
contemplation of taking a partner. He proceeded to 
erect a mill which all the evidence on the snbject tends 
to show met the requirements of the contract. Shepard 
and Lane did not, however, make the conveyance. Deni- 
son purchased machinery for the mill from the Cockle 
Company of Milwaukee, giving his notes for the pur- 
chase-money and securing the same by chattel mortgage 
on the machinery purchased. This mortgage was dated 
October 4, 1888, and was filed in the office of the county 
clerk of Washington county October 11. The machinery 
was described as contained in the elevator in Arlington 
situated on the land above mentioned. In fact the ma- 
chincry had not left Milwaukee when the mortgage was 
executed, but it was about that time shipped and was 
secon thereafter placed in the mill. Denison about this 
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time disposed of a one-half interest in the business to one 
Baith, who afterward sold to one Monroe, and Monroe 
later bought one-half of Denison’s remaining interest. 
These transfers do not seem to have been evidenced by 
any instrument in writing. Having become indebted to 
one McMasters, Denison, May 22, 1891, executed a real 
estate mortgage to him, containing covenants of war- 
ranty and. purporting to convey a one-fourth interest in 
the land already mentioned, and apparently a small tract 
additional, This is the mortgage which Yates, who ac- 
quired it from McMasters, brought this action to fore- 
close. The Commercial National Bank of Fremont, hav- 
_ing obtained certain judgments against Denison and 
Monroe, caused executions to be levied on the land, and 
a sale was made to McMasters. In making the appralse- 
ment for the purpose of the sale the whole amount of the 
Yates mortgage was deducted as a lien prior to the judg- 
ments. McMasters knew, and was before he bought ex- 
pressly warned, of the claim of the Cockle Company on 
the machinery. McMasters conveyed by quitclaim deed 
to Jewett & Baith. After this suit was begun the mill 
company was incorporated and Jewett & Baith conveyed 
to it, also by quitclaim. In the meantime Lane had con- 
veyed his interest in the legal title to Shepard. In April, 
1892, the legal title passed to L. M. Keene, ostensibly as 
trustee for Martha Shepard and Ada Shepard. In July, 
1892, Shepard undertook to convey by warranty deed to 
McMasters, who then held under the sheriff’s deed, but 
that conveyance passed nothing, as it was subsequent 
to the deed to Keene. In November, 1892, Keene con- 
veyed by quitclaim to Jewett & Baith, who had in the 
meantime bought McMaster’s title. Jewett & Baith ex- 
pended large sums in improving the property. The de- 
cree of the district court ordered a sale of the machinery 
described in the Cockle Company’s mortgage to satisfy 
the same, and a sale of the mortgaged real estate to sat- 
isfy Yates. 
The number of questions involved requires that each 
23 
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be disposed of as briefly as possible, but some are of 
sufficient importance to warrant a more extended dis- 
cussion than is here practicable. 

With regard to the Yates mortgage it is contended 
that Denison had no mortgageable interest on account 
of the state of his title, and also because the land was 
partnership property and he could not convey any fixed 
interest, but only that which would result to him on the 
settlement of the partnership with Denison. Further, 
that the Jand having been sold on execution to pay part- 
nership debts, that sale passed title as against one claim- 
ing under a single partner. Reliance is also placed on 
the title derived through Keene. The nature of Deni- 
son’s interest and the original effect of the mortgage are 
immaterial. When McMasters bought at the execution 
sale he bought under an appraisement recognizing the 
mortgage as a valid senior incumbrance, his bid was 
based on that hypothesis, and he became estopped to 
deny the validity of that mortgage. (doch v. Losch, 31 
Neb. 625; Nye & Schneider Oo. v. Fahrenholz, 49 Neb. 276; 
Farmers Loan & Trust Co. v. Schwenk, 54 Neb. 657.) The 
conveyances whereby the title so acquired by McMas- 
ters passed to the mill company are all deeds of quit- 
claim, and operated to convey McMasters’ rights and no 
greater. (Lincoln Building & Saving Ass'n v. Llass, 10 Neb. 
581; Savage v. Huzard, 11 Neb. 323; Hoyt v. Schuyler, 19 
Neb. 657; Snowden v. Tyler, 21 Neb. 199; Bowman v. Grif- 
fith, 35 Neb. 361; Connell v. Galligher, 36 Neb. 749; Pleas- 
ants v. Blodgett, 39 Neb. 741.) Nor is the case of the mill 
company aided by the subsequent conveyances of the 
legal title. In this state an equitable estate may be 
mortgaged, and the lien of that mortgage will not be 
defeated by a snbsequent conveyance of the naked legal 
title, where the rights of innocent purchasers are not 
involved. (Lincoln Building & Saving Ass’n v. Hass, supra.) 
The conveyance of the legal title to the successors of 
Denison operated only as an execution of Shepard’s con- 
tract to convey, and through the covenants of warranty 
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in the mortgage, tf not independently thereof, inured to 
the benefit of the mortgagee. 

The objections urged to the chattel mortgage are many. 
Jn the first place it is said that it was barred by the stat- 
ute of limitations. This argument is founded on the fact 
that the statute would have run against the notes which 
the mortgage was first given to secure. Some payments 
had been made on these and new notes had from time 
to time been given in extension and renewal. The last 
ones were well within the period of limitations. Gen- 
erally, a mortgage is held to secure the debt and not 
merely the instruments evidencing it. While the origi- 
nal debt remains the mortgage is not defeated by a 
change in the form of the debt or its evidence. It on the 
contrary continues as security for the debt in its new 
form. (Sloan v. Rice, 41 Ia. 465; Wayman v. Cochrane, 35 
Tl. 152; Daris vr. Maynard, 9 Mass, 242; Bozheimer v. 
Gunn, 24 Mich. 872; Williams v. Starr, 5 Wis. 534.) 

Next it is said that the mill company is protected ‘by 
section 16, chapter 32, Compiled Statutes, whereby a chat- 
tel mortgage “shall cease to be valid as against the credit- 
ors of the person making the same, or subsequent purchas- 
ers or mortgagees in good faith, after the expiration of five 
years from the filing of the same copy thereof.” While 
there is some conflict as to the construction of similar 
statutes, the better authority and the better reason favor 
the view that the object is to protect persons who acquire 
rights after the expiration of the time named, not to 
protect those whose rights accrued when they were 
bound to take notice of the record, but against whom 
enforcement is not sought until after the period. (/arm- 
ers & Merchants Bank v. Bank of Glen Elder, 26 Pac. Rep. 
[Kan.] 680; Nix v. Wisicell, 54 N. W. Rep. [Wis.] 620.) 
This disposes of the claim through McMasters, Jewett, 
. and Baith, either as purchasers or as successors to cred- 
itors. All their rights accrued before the five years had 
elapsed. The mill eampany bought peudente lite, and, 
morcover, it does not claim to have bought without 
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a ice, and is not, therefore, a purchaser in yell faith. 
Indeed, it is best now to remark that none ot the par 
ticipants in these transactions stands in the attitude of 
a creditor or purchaser without notice of the rights of 
ation which considerably simplifies 


the case. 

It is argued that the machinery became a part of the 
realty, and was no longer subject to the chattel mort- 
gace. All evidence as to manner of attachment was 
rejected on the objection of the mill company itself, on 
the ground that it was immaterial. It can hardly now 
be permitted to say that such evidence was material, 
and claim anything by reason of its absence. There is 
nothing in the nature of such machinery to stamp it as 
realty under all circumstances. It may become so or 
not according to circumstances. If aman sells bricks or 
nails or shingles for the purpose of erecting a louse, 
these cannot in their specific character be continued, 
after such use, as personalty, because their very nature 
forbids such a result; but when an article is of an am- 
biguous character, such that it may either remain per- 
sonalty or become attached to the freehold, much de- 
pends on the intention of the parties. This is especially 
true of trade fixtures and of machinery for trade pur- 
poses, where they may be removed without substantially 
impairing, not the property, taking its value with them 
remaining, but the property considered separately. 
There it is held that where the vendor and vendee agree 
that they shall remain personal property they do so, 
unless perhaps where innocent purchasers have acquired 
rights in reliance upon their apparent character. T'rom 
the large number of cases illustrating this principle there 
may be cited the following, where the contest was be- 
tween a vendor seeking to enforce the purchase price 
against the articles as personalty, and an execution pur- 
chaser of the real estate: Nisson vr. Hiblard, 75 N.Y. 
542; Manwaring ve Jenison, 61 Mich. 117; Sword vc. Lon, 
122 Ill. 487. 


. 
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Finally, it is argued that the machinery did not belong 
to Denison when the mortgage was made and that a 
chattel mortgage will not attach to after-acquired chat- 
tels. We need not consider the legal point made, because 
the proof shows that if Denison had not purchased the 
property prior to the mortgage, the purchase and the 
execution of the mortgage were concurrent. The title 
passed in Milwaukee. The mortgage was recorded in 
Washington county, which seems to have been then Deni- 
son’s residence, and this was proper and sufficient. (Com- 
piled Statutes, ch. 82, sec. 14.) The record would not 
perhaps impart notice until the goods were placed in the 
building described as containing them; but we do not 
think that it was forever void, even as against those buy- 
ing with full notice, when it specifically described the 
property, merely because it stated the location as a build- 
ing where it was not yet placed, although it was intended 
to at once place it there and when it was there placed 
before any intervening rights accrued. , 

Stress is laid on the fact that the defendants made 
large outlays on the faith of their ownership discharged 
of the mortgages. If so, the mistake was one of law 
alone; there was no concealment or ignorance of any 
facts affecting the rights of the parties. The case is like 
that of any mortgagor who improves the property while 
the mortgage subsists. 

The decree is criticised as divecting a sale of all the 
land instead of only the one-fourth covered by the mort- 
gage of Yates. The language of the decree is not the 
aptest in this regard, but it is nevertheless sufficiently 
clear that it directs the sale of only an undivided one- 
fourth, 


AFFIRMED. 
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ANNA GOOS, APPELLEE, V. IANS GOOS ET AL, 
APPELLANTS. 


Fitep DECEMBER 22, 1898. No. 8532. 


1, Vendor and Vendee: AssuMPTION OF MortTGAGE: Esropert. One 
who accepts a conveyance of land, and as part of the conside:a- 
tion agrees to pay an existing incumbrance thereon, is boun‘l 
not only to the promisee but to the incumbrancer to do so, and 
estopped from denying the validity of such incumbrance, 


: CONSIDERATION: MerGrER. <A sold land to B, receiv- 
ing in part security for the purehase price a mortgage on the 
land. B afterwards made a mortgage to C. Thereafter B recon- 
veyed the land to A and gave A also his note for an agreed sum, 
and A agreed to pay the mortgage to C. Held, That the con- 
veyance ot the land and giving of the note constituted a suffi- 
cient consideration for the assumption of the mortgage debt, 
and that, in the absence of fraud or other ground of rescission, 
the contract had the effect of merging A’s mortgage in the legal 
title, and Jeaving C’s mortgage as a subsisting valid charge upon 
the land. 


: Fravp: Duress. The fact that A was induced to 
make the contract by B's threat to convey or lease the land, B 
having a right so to do, did not constitute fraud or duress. 


4, Appeal: TRANscripT: RNicnrTs of APPELLEE. Under our system of 
appeals in equity cases, after a transcript has been in due tims: 
lodged in this court by any party, any other may assume the atti- 
tude of an appellant by seasonably filing a brief assuiling the 
decree. 


5. Contract for Benefit of Third Person: Fraup. Where two pers.sns 
, have made a contract involving a promise by one party for the 
benefit of a third person, such third person may be heard to de- 
fend such contract against an attack for fraud. 


APPEAL from the district court of Cass county. Heard 
below before CHAPMAN, J. Reversed. 


Byron Clark and C. A. Rawls, for appellants. 


Matthew Gering and A. Ny. Sullivan, contra. 


IRVINE, C. 
The main object of this action was to foreclose a mort- 
gage, but the complications are such that its prec-se 
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nature may be best disclosed by a short analysis of the 
pleadings. The plaintiff Anna Goos alleged that in 1891 
she became the owner of certain described land in Cass 
county. May 3, 1893, she sold and conveyed the land to 
Hans Goos for the sum of $8,000. The consideration was 
arranged by his paying $1,000, assuming an existing 
mortgage of $1,000, and executing his notes for $6,000, 
secured by mortgage on the land. It is charged that 
this mortgage plaintiff, after its delivery, conimitted to 
the custody of the mortgagee for the purpose of having 
it recorded, and that he failed to cause it to be recorded, 
a fact not known to plaintiff until the autumn of 1894. 
Tt is next alleged that October 20, 1894, Tans Goos and 
William Weber conspiring to defraud plaintiff, Hans 
executed to Weber a mortgage for $1,000, which Weber, 
November 15, 1894, assigned to the Krug Brewing Com- 
pany, the mortgage and assignment being both recorded. 
It is charged that the brewing company knew of plain- 
tiff's mortgage and of all the facts. It is further charged 
-that thereafter Hans Goos, contriving to induce plaintiff 
to assume the Weber mortgage, fraudulently induced her 
to accept a reconveyance of the land, together with 
Hans’ notes for $250. The prayer was for a rescission of 
the last contract and a foreclosure of the plaintiff’s mort- 
gage to the exclusion of that to Weber. The answers of 
the several defendants deny all charges of fraud, allege 
a consideration for the Weber mortgage and its assign- 
ment, and charge that as a part of the contract whereby 
the land was reconveyed to plaintiff, and in consideration 
thereof, and of Hans’ notes for $250, plaintiff assumed 
and agreed to pay the Weber mortgage. The reply re- 
iterates the charge that the last contract was obtained 
by fraud. The district court found that Hans fraudu- 
lently neglected to file plaintiff's mortgage for record; 
that it created a vendor’s lien; that the Weber mortgage 
was executed to secure a pre-existing debt and future: 
advances, with the intention on Hans’ part to defraud 
plaintiff; that Weber knew of plaintiff's mortgage, but 
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that the brewing company did not; that the assignment 
to the latter was to secure a pre-existing debt of Weber; 
that the settlement, whereby the land was reconveyed 
and the mortgage assumed, was without consideration 
and fraudulent. A foreclosure of both mortgages was 
decreed, the plaintiff to have priority. 

Many interesting questions are presented by the rec- 
ord and ably argued in the briefs; but the conclusion 
reached on one branch of the case renders unnecessary 
the consideration of other phases. It is now the well 
settled law of this state that where one makes a promise 
to another for the benefit of a third person, the third 
person may enforce it, although not a party to the con- 
sideration. (Morrill v. Skinner, 57 Neb. 164, and cases 
there cited.) This rule has several times been applied to 
cases where one accepts a conveyance of land, and as 
part of the consideration agrees to pay an existing in- 
cumbrance thereon. The morigagee may enforce the 
promise. (Rockwell v. Blair Savings Bauk, 31 Neb. 128; 
Cooper v. Foss, 15 Neb. 515; Reynolds v. Dietz, 39 Neb. 180;- 
Meehan v. First Nat. Bank of Fairfield, 44 Neb. 213.) Even 
where there has been no agreement to assume and pay 
the debt, a purchase wherein an apparent lien has been 
recognized as valid, and allowed for in fixing the price, 
has been held to estop the purchaser from denying its 
validity. (Koch v. Losch, 31 Neb. 625.) 

It follows that if the contract whereby the land was 
reconveyed was not open to rescission for fraud, rt con- 
stituted a binding obligation upon the plaintiff to dis- 
charge the Weber mortgage, and it is immaterial 
whether, before that agreement, that mortgage was 
senior or junior to the plaintifi’s. The finding that there 
was no consideration for the agreement is manifestly 
wrong. Plaintiff received the land and Hans’ notes for 
$250 as a consideration for the assumption of the Weber 
.mortgage. From the cases already cited it follows that 
it was immaterial that the holder of that mortgage was 
not a party to the consideration, or that he did not know 
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of the promise at the time it was made. We are thus 
relegated to an inquiry as to the fraud. Plaintiff knew 
long before this transaction that her mortgage had not 
been recorded; so that she was not induced to make the 
contract by any deception which had before been prac- 
ticed upon her with regard to that fact. The on] y fraud 
charged in the petition is, first, that plaintiff relied on 
the validity of the Weber mortgage, and, secondly, that 
Hans threatened that unless she made the settlement 
he would transfer the land or lease it for five years. The 
first charge is flatly contradicted by the plaintiff’s own 
reply, where she says that she relied on Hans’ statement 
that he had made the Weber mortgage only to cloud 
her title and force a settlement. These averments offset 
one another, but whichever may indicate plaintifi’s po- 
sition it is insufficient. If she relied on the validity of 
the Weber mortgage as charged in the petition, she re- 
lied on the truth, for it is shown that that mortgage was 
given for a bona fide debt, and was undoubtedly good as 
between the parties. It may have been in equity junior 
to plaintiff's, but there is no charge of any misrepresen- 
tation affecting the priorities. If, on the other hand, 
plaintiff relied on Hans’ statement that the mortgage 
was inyalid, as alleged in the reply, that would be a rea- 
son for not assuming it. If she were willing to pay it 
believing it to have been made solely to defraud her, she 
ought to be held to her bargain when the coutrary ap- 
peared. he second charge shows no fraud. It was 
neither a false statement nor a suppression of the truth. 
Tt merely expressed a purpose to do what Hans had a 
right'to do. He owned the land and might convey it or 
lease it. If he should do either, it could not affect plain- 
tiff if she then took the proper steps for her own protec- 
tion. Such a threat does not constitute duress. Iinally 
it may be said that the proof wholly failed to sustain such 
allegations as were made. The most that the evidence 
tended to show was that Hans told her that if she did not 
accept his proposition he “would beat her out of it,” 
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whatever that may wnean. It is quite evident that the 
plaintiff, with full knowledge of all material facts, and 
in the absence of anything approaching fraud or duress, 
for a sufficient consideration took back the land and 
agreed to pay the Weber mortgage; that the iutention 
was thus to close matters with Hans, and to merge the 
plaintiff’s mortgage in the legal title, leaving the Weber 
mortgage as a valid, recognized subsisting lien. Neither 
on the face of the record nor by evidence did she show 
a right to the relief demanded. 

It is argued that we are foreclosed by the condition of 
the record here from examining the question just de- 
cided. This is upon the theory that the brewing com- 
pany alone appeals and that the case for rescission af- 
fects only the plaintiff and Ifans Goos. The claim that 
the brewing company is the only appellant is founded 
on the fact that it alone gave a supersedeas bond. But 
a supersedeas is not necessary to an appeal. An appeai 
is taken by lodging a transcript in this court within the 
statutory pericd. When one party does so the other may 
avail himself of the same transcript for the purpose of 
“an appeal on his own part, by simply filing in due season 
his briefs assailing the decree. (McDonald v Buckstaff, 
56 Neb. 88.) Here all the defendants join in a brief. rely- 
ing on the same grounds, and we have no other means of 
ascertaining who appeals. Furthermore, by virtue of the 
contract which it was sought to rescind, the brewing com- 
pany, as holder of the mortgage, obtained a vested legal 
right, which it has a right to defend on its own behalf. 
The decree of the district court is reversed and the cause 
remanded with directions to dismiss plaintiff's case and 
to award foreclosure of the Weber mortgage as prayed in 
the cross-petition of the defendant brewing company. 


REVERSED AND REMANDED. 
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Wicron & WHITHAM V. WILLIAM G. SMITH. 
FILED JANUARY 5, 1899, No. 10335. 
1. Partnership: PLeapinac. <A petition filed in this cause held to be 


a declaration against the individual members of a firm, and not 
against the partnership. (Hanna vo. Emerson, 45 Neb. 703.) 


2. : AcTion AGAINST Firm: AMENDMENT OF Petition: Temrra- 
y1loN OF Actions. The suit was instituted against the partner- 
ship, and during its pendency a petition was filed in which the 
suit was changed to one against the individual members of the 
firm. Held, That the prior pleadings were of no further effect, 
and there was an abandonment or a discontinuance ot the action 
against the firm. The time within which an action on the claim 
might be instituted had expired at the time of the occurrenees 
above set forth, a snbsequent amendment of the petition te make 
it run against the firm: was ineffectual, and the bar of the stat- 
ute of ‘limitations a forceful defense as against this last petition, 
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Wigton v. Smith. 


Error from the district court of Madison county. 
Tried below before ROBINSON, J. Reversed. 


Wigton & Whitham, for plaintiffs in error. 


Brome & Burnett and Mapes & Hazen, contra. 


Harrison, C. J. 


The defendant in error commenced an action against 
the partnership of Wigton & Whitham to recover an 
amount alleged to be due him from the firm. On review 
by this court of a judgment rendered in the district court 
the judgment was reversed and the cause remanded. 
The decision at that time will be found reported in 35 
Neb. 460. The suit was again tried in the district court 
and a second time presented to this court in an error 
proceeding, and the judgment reversed and the cause 
remanded. For report of the opinion see 46 Neb. 461. 
When it again reached the district court there was filed 
for defendant in error an amended petition, in which the 
declaration was against “Ifrank P. Wigton and George 
L. Whitham, partners doing business in the state of Ne- 
braska under the firm name and style of Wigton & Whit- 
ham.” This was filed January 12, 1897, and after a 
demurrer and a motion had been filed and a disposition 
- made of each on June 16, 1897, another amended petition 
was filed in which the party against whom the plead- 
ings ran was the firm of Wigton & Whitham. To this a 
general demurrer was interposed and on hearing over- 
ruled. Then an answer was filed in which the bar of 
the statute of limitations was asserted. A. trial resulted 
in a judgment for the defendant in error and the case has 
been for the third tinie submitted to this court for review. 

The right of action accrued on or about March 30, 1888, 
and it is now argued for plaintiffs in error that the 
amended petition of January 12, 1897, was one by which 
the action was changed to one against the individual 
members of the partnership, and an abandonment or 
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; ‘Wigton v. Smith. —— _ 
discontinuance of the action against the partnership; 
and that the petition filed June 16, 1897, which was di- 
rected against the partnership, and not the individual 
members thereof, worked an abandonment of the plead- 
ing against the individuals of the firm; that when the 
petition of January 12, 1£97, was filed, and the action 
against the partnership distinctively was abandoned, it 
became barred by the statute of limitations, and without 
life. The petition filed January 12, 1897, was against the 
individual members of the partnership, and not against 
the firm. It was in effect a statement of a separate and 
distinct action from the one originally commenced, which 
was against the firm under the provisions of section 24 
of the Code of Civil Procedure, which allows a suit to be 
instituted against a firm by the name which it has as- 
sumed or is known. In the cause of Emerson against 
Hanna the petition declared against “Robert Hanna and 
J. M. Shugar, a firm doing business under the firm name 
of Hanna & Shugar,” and it was held in an error pro- 
ceeding to this court that it was an action against the 
individuals,-and not the partnership; that statement of 
the partnership relation in the petition was merely de- 
scriptio persone. (See Hanna v. Emerson, 45 Neb. 708.) 
When the amended petition of January 12, 1897, was 
filed in the case at bar the original complaint against 
the partnership ceased and lost its effect as a pleading; 
a discontinuance of the action against the firm was 
worked; and as more than four years had elapsed, such 
action was barred and no relief could be granted against 
the partnership on the complaint of June 16, 1897. (La 
Societe Francaise De Bienfaisance Mutuelle v. Weidemann, 
32 Vac. Rep. [Cal.] 588; Bassett v. Fish, 75 N. Y. 303; 
New York State.Monitor Milk Pan Ass’n v. Remington Ag- 
ricultural Works, 89 N. Y. 22.) It follows that the judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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North Nebraska Fair & Driving-Park Ass’n v. Box. 


a 


Norro NEBRASKA Fair & DRIVING-PARK’ ASSOCIATION 
vy. GeorcrE W. Box. | 


FILED JANUARY 5, 1899. No. 8596. 


1, Pleading: Apwisstons: SETTLEMENT. A pleading which states that 
if a settlement or adjustment of an account was of occurrence 
its effect was avoided by reason of a mistake or of fraud therein 
is an admission of the fact of the settlement or adjustment, 


2. Settlement: Fraup: Mistake: Evipencr. The circumstances of a 
settlement presented in this action held to include matters of 
mistake or fraud sufficient to avoid its effect against the com- 
plaining party. 


Enron from the district court of Madison county. 
Tried below before Roptxson, J. Reversed. 


George A. Latimer and Powers & Hays, for plaintiff in 
error, 


Barnes & Tyler, contra. 


Harrison, C. J. 


The plaintiff instituted this action against defendant 
to recover av amount alleged to be its due of moneys 
collected by him in the capacity of secretary of the asso- 
ciation and which it was further pleaded it was his duty 
to account for and turn over to its treasurer, which 
dnty defendant had failed and refused to perform. In 
the answer the receipt of the moneys was admitted and a 
settlement and adjustment of the account was pleaded. 
In a reply there was a denial of the affirmative matter of 
the answer, but there was a further statement that if 
there had occurred a settlement between the association 
and the defendant of the alleged differences, it was ef- 
fected or induced by fraud and mistake. A trial of the 
issucs resulted favorably for the defendant, and the cause 
is presented here in an error proceeding on behalf of 
the plaintiff. 
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The matter of the reply relative to a settlement con- 
stituted an admission of the fact and an asserted avoid- 
ance of it. (Dinsmore v. Stimbert, 12 Neb. 483; Smiley v. 
Anderson, 28 Neb. 100; Duwelling-House Ins. Co. v. Brewster, 
43 Neb. 528; School District v. Holmes, 16 Neb. 486; State 
v. Hill, 47 Neb. 456.) 

The secretary of the association, the defendant herein, 
was required by the articles and by-laws of the corpora- 
tion to collect all moneys due it and pay the same to its 
treasurer, and to report regularly his actions as an of- 
ficer of the association. He collected money, but did not 
pay it to the treasurer. He retained it, and constituted 
himself in effect the manager or managing agent of the 
plaintiff, made collections, hired parties to perform labor, 
also to furnish supplies for the association, and paid the 
bills without an allowance by the auditing committee 
provided for by the rules which had been adopted for 
the government of the corporation and by which it was 
provided all bills should be examined and allowed or re- 
jected. There was also a provision in the by-laws that all 
payments should be by order on the treasurer signed by 
the secretary and countersigned by the president or vice- 
president. These rules of conduct of business, as we 
have stated, were wholly disregarded by the secretary, 
the defendant herein, for reasons which he detailed in 
his testimony at the hearing, and which he deemed at the 
time sufficient. What the reasons were we need not here. 
enumerate, There was at least one item, if not more, 
in regard to which, to the extent the record discloses, 
the corporation or parties acting for it were not fully in- 
formed,—did not possess knowledge of the attendant and 
connected facts-and circumstances, which rendered it or 
them, to say the least, more than doubtful in character 
as a claim or claims against the association. The party 
who rendered the report or account which formed the 
basis of the adjustment between him and the association 
knew all the facts, but did not impart them to the other 
party. This being true, the adjustment was made under 
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a mistake, even if the element of fraud was absent, and 
the asscciation could go back of it and collect amounts 
due it. It follows that the judgment must be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


JAMES MorTON vV. CHARLES A. HARVEY ET AL. 
Finep January 5,1899. No. 8302. 


1. Building Contract: Promise TO PAY For LABOR AND MATERIAL: 
Bonp. A stipulation in a building contract held to embody a 
promise to satisfy true claims of laborers and parties who fur- 
nished imaterial in the performance of the contraet; also, that 
this promise of the contract was included in the obligations of 
the bond given to secure the fulfillment of said contract. 


2. Bonds: ConDITIONAL SIGNATURE: PRINCIPAL AND SURETY. Jf a bond 
in form a joint obligation is signed by a surety on condition that 
others are to become parties to the instrument in the same ca- 
pacity, and delivery of the bond occurs without a compliance 
with the condition, the instrument is ineffective as to the party 
who so signed it, unless the obligee, prior to the delivery, was 
not apprised of the condition, or the signer, subsequent to exe- 
eution of the bond, waived the condition. (Alidd/eboro Nat. Bunk 
v. Richards, 55 Neb. 682.) . : 


3. 


If, when delivery of such a bond is made, 
there appears on its faee that which discloses or suggests an in- 
firmity or irregularity relative to one of the requ’site s gnatures 
sufficient to cast the duty of an inquiry on the obligee, and no 
investigation follows, the condition and its jack ot fulfillment 
may be potent matter of defense for the party who signed the 
bond conditionally, in an action thereon, (Afiddleboro Nat. Bank 
v. Richards, 55 Neb. 682.) 


A surety may insist on a compliance with 
the plain import of his contract, inclusive, in a case like the pres- 
ent, of the condition which accompanied his signature; and, 
where the condition exacted the signature to the instrument of 
another party, it will not be satisfied with a subsequent ratifica- 
tion of the signature which had been at the time of the execu- 
tion thereof written on the paper by an unauthorized person. 
(liddleboro Nat. Bank v. Richards, 55 Neb. 682.) 


5. Peremptory Instruction: ConrLicring I:vIDENCE. lt is error to 
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give a peremptory instruction and direct a verdict where of the 
existence of facts of litigated issues there is a conflict in the 
evidence. . 


6. Instructions: CoNFLICTING EvIDENCE. A court may not give an 
instruction in which there is the assumption of the existence of 
facts relative to which the evidence is conflicting, and also sub- 
mit the question of the existence of such facts to the jury. 


Where a court has given an instruction in which 
there is expressed the existence of certain facts, or its opinion 
that they do exist, in a case wherein there is a conflict in the 
evidence relative to said facts, the error is not cured by submit- 
ting special interrogatories of their establishment, or the con- 
trary, and the further instruction that the jury is not to be in- 
fluenced iu the determination of the special queries by the fact 
‘that the court has given the former instruction which embodied 
its opinion on the subject. 


Error from the district court of Douglas county. 
Tried below before BLAin, J. Reversed. 


W. H. De France and i. Wakeley, for plaintiff in error. 
James H. MeTntosh, contra. 


HARRISON, C. J. 


The firm of James Richards & Co. entered into a con- 
tract with Washington connty to erect for it a court- 
house, to furnish all material and perform all the labor, 
and in the course of the transaction gave a bond for the 
due and taithful compliance with the obligations of the 
contract, of which instrument the plaintiff in error was 
signer as surety. The defendant in error, Charles A. 
Harvey, as subcontractor, furnished some material for 
use inand abcut the building, and did some labor thereon. 
for all of which the agreed price was $1,650, of which sum 
he had been paid a part, and for the recovery of the un- 
paid balance instituted this action on the bond men- 
tioned, and as a result of a trial of the issues joined was 
accorded a judgment. The case is presented to this court 
for review of the proceedings in the district court. 


One of the questions raised and argued is whether the 
Q4 


306 NE EBRASKA REPORTS. [ Vou. 57 


Morton Vv. Harvey. 


terms of the bond in suit were auticieniy comprehensive 
to include any obligation of the contract by which the 
contractors became bound for the payment of laborers 
and parties who furnished material necessary to a per- 
formance of the agreement, so that, in the event of u 
failure on the part of the contractors to make such pay- 
ment, the bond could be resorted to by the aggrieved 
person as it was sought to do in this case. Within the 
doctrine heretofore announced on this subject this ques- 
tion must be solved favorably to the contention of the 
defendant in error Harvey, the plaintiff in the suit. The 
stipulation in the contract relative to the payment for 
labor and material was included in the obligatory terms 
of the bond, and there was such a privity between the 
defendant in error and the sureties as entitled him to 
maintain the action against them. (Korsmeyer Plumbing 
é Heating Co. v. McClay, 48 Neb. 649.) 

There are some other questions presented which relate 
to the assertions made in pleading certain defenses for 
plaintiff in error,—one in regard to a condition which 
he states accompanied his signature to the bond, and the 
non-compliance with or non-fulfillment of such condi- 
tion, and his consequent non-liability; and in close con- 
nection with this is another question relating to the rat- 
ification, by one of the apparent sureties, of a signature, 
which had been written by some one else, and, it is 
contended, without authority. In an action against the 
sureties and on this same bond, and in which the plain- 
tiff was a defendant, he interposed like defenses, and in 
an error proceeding to this court it was determined: 
“(1.) If a bond in form a joint obligation is signed by a 
surety on condition that others are to become parties 
to the instrument in the same capacity, and delivery of 
the bond occurs without a compliance with the condi- 
tion, the instrument is ineffective as to the party who 
so signed it, unless the obligee, prior to the delivery, 
was not apprised of the condition, or the signer, subse- 
quent to execution of the bond, waived the condition. 
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(2.) If, when delivery of such a bond is made, there ap- 
pears on its face that which discloses or suggests an in- 
firmity or irregularity relative to one of the requisite 
signatures sufficient to cast the duty of an inquiry on the 
obligee, and no investigation follows, the condition and 
its lack of fulfillment may be potent matter of defense 
for the party who signed the bond conditionally in an 
action thereon. (8.) A surety may insist on a compliance 
with the plain import of his contract, inclusive, in a case 
like the present, of the condition which accompanied 
his signature; and, where the condition exacted the 
signature to the instrument of another party, it will not 
be satisfied with a subsequent ratification of the signa- 
ture which had been at the time of the execution thereof 
written on the paper by an unauthorized person.” (Mid- 
dieboro Nat. Bank v. Richards, 55 Neb. 682.) The rules of 
law then announced are applicable in the case at bar, 
and must govern on the points covered by them. 

Of the inquiries in evidence were two which are in- 
volved in the consideration of the case at the present 
time, viz., did the plaintiff in error, when he signed the 
bond, do so conditionally? And did John Epeneter, 
whose name appeared in the body of and was attached 
to the bond as a surety, anthorize the party who wrote 
the name “John Epeneter” as a signature on the bond so 
to do and for him? Relative to each of these questions 
there was a divect and sharp conflict in the evi- 
dence, and they were material issues of the litigation, 
hence were matters to be submitted to and deter- 
mined by the jury impaneled to try the issues of fact. 
The court instructed the jury: “Under the pleadings 
and evidence in this case the plaintiff is entitled to re- 
cover of the defendants John H. Ifulbert, James Morton, 
and Albert Foll the sum of $1,194.56, and such will be 
your verdict;” also submitted to it two special inter- 
rogatories as follows: “(1.) Do the jury find from the evi- 
dence that James Morton, at the time he signed the bond 
as surety, stated to James Richards that he would sign 
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the same only upon condition that in case the other per- 
sons, or any one of them, named in the body of the bond 
as suretics shonld not all so sign the same, said bond 
should be returned and delivered up to him, or words 
to that effect? (2.) Did John Epeneter, before he left 
for Eurepe, authorize his son, Oscar E. Epeneter, to sign 
his name as surety to said bond for him?” And in- 
structed further in regard to the special question that 
“In answering the first interrogatory the jury will bear 
in mind that the burden of proof is upon the defendant 
James Morton to establish to the satisfaction of the jury 
by a preponderance of the evidence that he did sign the 
said bond upon the condition named. And in answering 
the second interrogatory the burden of proof is upon the 
plaintiff to prove by a preponderance of the evidence 
that the said John Epeneter did authorize his son to sign 
his name to said bond.” Also in regard to the direction 
to return a verdict for plaintiff in connection with the 
special interrogatories, as follows: “The court gives the 
jury further instructions in this case which are to govern 
the jury in answering two special interrogatories sub- 
mitted to the jury; and the court specially instructs the 
jury that the fact that the court directs the jury to find 
for the plaintiff is in nowise to influence the jury in 
determining what answers ought to be given to such 
special interrogatories.” The general direction to returu 
a verdict for the party indicated was erroneous for the 
reason that there were material issues, as we have seen, 
as to which there was a conflict in the evidence. On 
these points the judge should have expressed no opin- 
ion. He should have avoided it. What he did do was 
to make more than an objectionable comment on the 
evidence relative to these matters; it was a decision of 
them, aud that decision was in clear terms placed before 
the jury. There was a withdrawal] from the consideration 
of the jury matters of fact which it was an imperative 
duty te submit to it. This was an invasion of the proy- 
ince of the jury. There was also a direct expression of 
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the opinion of the judge on litigated questions in respect 
to which the evidence was conflicting. This was not 
proper. The fact that the judge further instructed 
the jury as to these questions did not cure the error, nor 
did the instruction that the fact that he had directed 
a yerdict for plaintiff was in nowise to influence the 
jury in determining from the evidence the answers to be 
given to the special interrogatories relieve the situation. 
Standing alone the direction of the verdict was wholly 
unwarranted and prejudicial, and cannot be upheld. The 
opinion of the trial judge has great weight with a jury, 
and properly so. The jury in this case may have, in an- 
swering the special queries, been influenced by the opin- 
ion of the judge as stated in the direction for a verdict, 
or it may have followed the instruction not to be influ- 
enced. We cannot determine which. The answers to 
the interrogatories were such as made the special find- 
ings agree with.the verdict, which last was as directed. 
The direction lad for its basis the assumption or con- 
clusion that certain disputed facts actually existed, and 
it was error to so state, and then submit the question of 
their existence or non-existence. Whether the jury fol- 
lowed the plain indications furnished it by the opinion 
embodied in the direction, or gave ear to and acted ac- 
cording to the other and further advice given to them by 
a portion at least of which it was sought to rob the di- 
rection of some of its significance, is not ascertainable. 
(State r. Bartley, 56 Neb. 810.) It follows that the judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


Ast 
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JOHN H. YaGer v. EXCHANGE NATIONAL BANK OF 
HASTINGS. 


FED JANUARY 5, 1899. No. 10393. 


Verdict Insufficient in Amount: Drep To Lanp as Security: SAE 
BY GRANTEE: AccouNnTING. Under the pleadings and evidence 
the plaintiff, for whom there was a verdict, was entitled to re- 
cover, if at all, a greater sum than was awarded him. 


Error from the district court of Adams county. Tried 
below before BEALL, J. Reversed. 


Capps & Stevens, for plaintiff in error. 
Tibbets Bros., Morey & Ferris, contra. 


Harrison, C. J. 


There was asserted in the pleading.for the plaintiff 
in this action, and it was one of the issues for trial, that 
a deed of real estate which had been by him executed 
and delivered to an officer of the defendant bank was in 
effect a mortgage, and to secure the payment of an in- 
debtedness due the bank. It was also asserted that in 
the transaction certain moneys had been received by the 
bank which should have been accounted for, and paid to 
plaintiff, and of the performance of such duty there had 
been a neglect and refusal. In the answer of the bank 
it was asserted that the conveyance of the real estate 
was a deed absolute, and to the grantee named therein, 
and without reference to the bank or its rights, except 
that the grantee named in the deed was to dispose of the 
land and pay certain of the indebtedness of the grantor 
to said bank; that this was to be done was pleaded as 
embodied in a written agreement in relation to the trans- 
fer of the real estate which it was stated was of existence 
between the, at least nominal, parties thereto. It was 
stated in the reply that the recognition of this agreement 
by the plaintiff, if any, was procured or induced by fraud, 
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This is the second appearance of the case in this court, 
and in the opinion rendered at the former hearing ap- 
pears a somewhat more extended statement of the mat- 
ters in litigation. To this statement we refer for further 
particulars. lor opinion see Yuger v. Exchange Nat. Bank 
of Hastings, 52 Neb. 321. At the former appearance of 
the cause in this court it was complained that the issues 
were of such nature that a jury trial could be demanded 
as a matter of right, and that it had been denied in the 
district court. It was determined that the contention 
was right, and the judgment was reversed and the cause 
remanded. When again pending in the district court 
there was a trial before a jury, which returned a verdict 
for the plaintiff, allowed him the sum of one dollar, and 
in accordance with the verdict he was given judgment 
for the amount named. 

In this error proceeding the plaintiff contends that the 
verdict was insufficient in amount and within no view 
of the evidence, and supported thereby, could there be a 
verdict in his favor, and yet for no greater sum than one 
dollar. In a case such as this, when the amount of re- 
covery awarded by the verdict is too small, it may call 
for a reversal of the judgment. (Code of Civil Procedure, 
sec. 314; McDonald v. Aufdengdrten, 41 Neb. 40; Ellsworth 
v. City of Fairbury, 41 Neb. 881; First Nat. Bank of Dor- 
chester v. Sinith, 39 Neb. 90.) 

Elemental of a verdict for the plaintiff in this action 
was a determination that the transaction from which the 
action originated was one of security to the bank for 
the payment to it of the indebtedness of the adverse 
party. It is asserted in argument for the defendant that 
the verdict was in reality a finding for the bank, and an 
ineffectual attempt to make the bank liable for the costs, 
but that it must be treated as what in terms and in sub- 
stance it was,—a finding favorable to the plaintiff. After 
some arguments in answer to points discussed in the 
brief of plaintiff, counsel for defendant have discussed 
-gertain matters in the briefs filed, and in the oral argu- 
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ment, and produce what it is claimed are valid reasons 
why there was no error, or none that was prejudicial 
to the complaining party, in that the jury did not return 
a verdict for a larger amount.. We have carefully con- 
sidered all these arguments in connection with the plead- 
ings and evidence and are forced to conclude that we 
cannot approve them. Within the issues and evidence 
presented in the record b: fore us there is sufficient to 
sustain a verdict for the plaintiff, and it should, under 
the evidence now in the record, have been for a larger 
sum than it was. 

There are othev points presented in the briefs, but we 
do not think it necessary to discuss them at this time. 
It follows that the judgment must be reversed and the 
cause remanded, 

REVERSED AND REMANDED. 


Rosa LEVY ET AL. V. SOUTH OMAHA SAVINGS BANK, 
é Finep January 5, 1899. No. 8606. 


Joint Assignments of Error: Review. Joint assignments of error in 


a petition in error which are not good as to all persons who join 
must be overruled. 


Error from the district court of Douglas county. 
Tried below before DUFFIE, J. Affirmed. 


A. 8. Churchill and Lane & Murdock, for plaintiffs in 
error. . 


W. W. Mforsman, contra. 


Harrison, C. J. 


In an action for the foreclosure of a real estate mort- 
gage a decree was rendered for the plaintiff, and the de- 
fendants have presented the cause to this court for re: 
view, In the distri¢t court there were answers for but 
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two of the now plaintiffs in error, and as to the one for 
whom there was no answer the decree must. be taken as 
confessed and entirely proper. One of the motions for 
a new trial was jointly for the non-answering party and 
one of the others, and the petition in error is jointly by 
all three plaintiffs in error. One of the parties had not 
answered, had raised no issues, and could not question 
the decree. The. petition in error must necessarily be 
overruled as to him, and this being true, it is unavailable 
to any of the parties who joined in it. If two or more per- 
sons join in a petition in error and it is not good as to 
all, it will be overruled. (Shabata v. Johnston, 53 Neb. 12, 
73 N. W. Rep. 278; Smell vr. Sandall, 45 Neb. 306, 63 N. 
W. Rep. 824; Harold vr. Moline, Wilhorn & Stoddard Co., 
45 Neb. 618, 63 N. W. Rep. 929; Gordon v. Little, 41 Neb. 
250, 59 N. W. Rep. 783; Omaha lair & Exposition Ass'n v. 
Missouri P. R. Co., 42 Neb. 105.) It follows that the judg- 
ment must be 


AFFIRMED. 


CHARLES C. GEORGE, ADMINISTRATOR, ET AL., APPELLEES, 
. DANIEL KENISTON ET AL, APPELLANTS. 


Firep JANUARY 5, 1899. No. 8620, 


1. Mortgage Foreclosure: MasTER CoMMISSIONER: OATH. The statute 
does not require that a master commissioner appointed to make 
a mortgage foreclosure sale shall take, subscribe, and file an 
oath. Northivestern Ifutual Life Ins. Co, v. Mulvihill, 53 Neb. 538, 
followed. 


APPRAISERS: OATH. A master commissioner ap- 
pointed to make a judicial sale has authority to administer the 
oath to the appraisers. (Supra.) 


APPEAL from the district court of Douglas county, 
Heard below before FERGUSON, J. Affirmed, 


Gregory, Day & Day, for appellants, 


Wharton & Baird, coutra, 
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Norvat, J. 

This is an appeal from an order confirming a sale of 
real estate made by a special master commissioner in 
pursuance of a decree of foreclosure of a mortgage. 

The defendants below and appellants urge in the briefs 
these grounds for reversal: (1.) The special master com- 
missioner did not qualify by taking the oath of office. 
(2.) The appraisers were never sworn to make the ap- 
praisement as required by law, in that the oath was ad- 
ministered by the special master commissioner. (8.) The 
appraisemcnt was so grossly inadequate as to amount 
toa fraud. In the bricfs it is conceded that this case is 
on all fours with the Northirestern Mutual Life lis. Co. ct. 
Mulvihill, 538 Neb. 538, and as all the objections to the 
appraisement and sale therein were decided adversely 
to the contention of these defendants, the order from 
which this appeal was taken is accordingly 


AFFIRMED, 


Hoenry TT. CLARKE V. NEBRASKA NATIONAL BANK. 
WiLep JANUARY 5, 1899. No, 8590, 


1. Proceeding in Aid of Execution: INSUFFICIENT AFFIDAVIT: Vacat- 
ING ORDER. An order for the examination of a judgment debtor 
and his debtors in aid of execution in pursuance of sections 534 
and 538 of the Code of Civil Procedure, will be vacated when pro- 
cured solely on an affidavit wherein the averments are upon in- 
formation and belief, especially when the sources of the jnfor- 
mation and-the grounds of the affiant’s belief are not disclosed. 


AFFIDAVIT. The facts in an affidavit for such an orde-: 
should be set forth by positive averments, and not upon infor.ma- 
tion and belief. 


Error from the district court of Douglas county. 
Tried below before SLABAUGH, J. Rerersed. 


John L. Webster, for plaintiff in error. 


Warren Saiciteler, contra. 
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NonrvatL, J. 


An opinion was filed herein at the September term, 
1£96, denying a motion to dismiss made on the ground 
that the order sought to be reviewed was not a final 
order within the meaning of section 581 of the Code of 
Civil Procedure. (Clarke v. Nebraska Nat. Bank, 49 Neb. 
800.) This submission is upon the merits. The Nebraska 
National Bank, on April 10, 1896, obtained a judgment 
in the district court of Douglas county against Henry T. 
Clarke and William E. Clarke for $12,843.75, besides 
costs, On April 11, 1896, an execution was issned 
thereon, which was returned by the sheriff wholly unsat- 
isfied. During the same month and year an alias execu- 
tion was issued on said judgment, and while the same 
remained in the hands of the sheriff wholly unsatisfied 
there was filed with the clerk of the court below the 
affidavit of Lewis S. Reed, the cashier of said bank, to 
institute preceedings in aid of execution. This affidavit 
is entitled in the cause in which the judgment was 
entered, and, after setting forth the facts already nar- 
rated, continues thus: “Affiant further says that said 
defendants have not personal or real property subject 
to levy or execution sufficient to satisfy the said judg- 
ment. Affiant further says that the said defendants are 
residents of Douglas county, Nebraska, and that said 
defendant Henry T. Clarke has property, as affiant be- 
lieves and has reason to believe, which he unjustly re- 
fuses to apply upon said judgment. Affiant further says 
that he believes, and has reason to believe, that the First 
National Bank of Omaha, * * * John T. Clarke, and 
A. M. Clarke, and each of them, have property of the 
judgment debtor, Henry T. Clarke, and are indebted to 
said judgment debtor Henry T. Clarke, and further affi- 
ant sayeth not.” The district court on the same day made 
an order requiring Henry T. Clarke and the persons and 
corporations named in the affidavit to appear at a time 
and place designated and make answer under oath to 
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all such questions as should be propounded to them rela- 
tive to the property of said Henry T. Clarke. The latter 
moved to vacate the said order for examination, on the 
ground that the affidavit therefor was insufficient to 
justify the said order, which motion was denied, and 
this ruling is now before us for review. 

The affidavit of Lewis S. Reed is assailed upon three 
grounds, only one of which will be noticed, namely, that 
the averments therein having been made upon informa- 
tion and belief without disclosing the sources of the affi- 
ant’s information or the grounds for his belief, render 
the affidavit fatally defective. The proceeding below was 
instituted under sections 532-549 of the Code of Civil 
Procedure. Sections 538, 534, and 538 of said Code read 
as follows: : 

“Sec, 5383. When an execution against the property of 
a judgment debtor, or one of the several debtors in the 
same judgment, is issued to the sheriff of a county where 
he resides, or, if he do not reside in the state, to the 
sheriff of the county where the judgment was rendered, 
or a transcript of a justice’s judgment has been filed, is 
returned unsatisfied in whole or in part, the judgment 
creditor is entitled to an order from a probate judge or 
a judge of the district court of the county to which the 
execution was issued, requiring such debtor to appear 
and answer concerning his property, before such judge, 
or referee appointed by such judge, at a time and place 
specified in such order, within the county to which the 
execution was issued. ; 

“Sec. 534. After the issuing of an execution against 
property, and upon proof by affidavit of the judgment 
creditor or otherwise, to the satisfaction of the district 
court, or a judge thereof, or a probate judge of the county 
in which the order may be served, that the judgment 
debtor has property which he unjustly refuses to apply 
towards the satisfaction of the judgment, such court or 
judge may, by order, require the judgment debtor to 
appear at a time and place in said county to answer ¢con- 
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cerning the same. And such proceedings may thereupon 
be had for the application of the property of the judg- 
ment debtor towards the satisfaction of the judgment 
as ave prescribed in this chapter.” 

“Sec. 538. After the issuing or return of an execution 
against property of the judgment debtor, or of any one 
of several debtors in the same judgment, and upon proof 
by affidavit or otherwise, to the satisfaction of the judge, 
that any person or corporation has property of such judy: 
meut debtor, or is indebted to him, the judge may, by an 
order, require such person or corporation, or any officer 
or member thereof, to appear, at a specified time and 
place, within the county in which such person or corpora- 
tion may be served with the order to answer; and answer 
concerning the same. The judge may also, in his discre- 
tion, require notice of such proceeding to be given to 
any party in the action in even. manner as may seem to 
him proper.” 

These sections were adopted by the territorial legis- 
lature of 1858, and have remained upon the statute book 
until the present time, although in the various published 
statutes section 534 has not always been printed the 
same. In the Revised Statutes of 1866 and the several 
editions of the Compiled Statutes said section is printed 
to read “such court or judge may by order require the 
judgment creditor to appear,” etc., while in the Session 
Laws of 1859 (p. 188, sec. 474), the year said section. was 
enacted as a law, and also in the General Statutes. of 
1873, the section is published precisely as quoted above. 
The original enrolled bill on file in the office of the secre- 
tary of state we have not examined. Manifestly the leg- 
islature intended to provide for the examination of the. 
judgement debtor, and not his creditor, and for the pur- 
pose of the present investigation we shall so construe the 
section. 

It is insisted by counsel for the bank that no affidavit 
was necessary to obtain an order for the examination of 
Henry T. Clarke, since one execution which had been 
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wos Loe, 


issucd on the judgment had been returned unsatisfied. 
This argument is based upon the wording of section 533, 
which provides for the examination of a judgment debtor 
when an execution against his property has been re- 
turned unsatisfied in whole or in part, and contains no 
expression, as is found in sections 534 and 5388, that the 
order for examination may be issued after satisfactory 
proof “by affidavit of the judgment creditor or otherwise” 
or “by affidavit [of the party], or otherwise.” In our 
view it is unnecessary to determine in this cause whether 
the order requiring the debtor to appear and make dis- 
closure must he based upon competent proof in the form 
of an affidavit or other testimony, because it is very evi- 
dent that this proceeding was not instituted under said 
section, but under sections 534 and 538 of said Code. 
The last section, it will be observed, relates to the exami- 
nation of the judgment debtor’s debtor, and section 534 
makes provision for the examination of the judgment 
debtor when execution has been issued and no return 
thereof has been made. Section 533 authorizes the mak- 
ing of the order only after the return of the execution 
in whole or in part unsatisfied, and section 534 allows 
the order to be issued where no return of the execution 
has been made. Had the bank desired to proceed under 
the former section, no alias execution should have been 
taken out, but having caused it to issue, it must comply 
with the provisions contained in section 534, which in 
clear and unmistakable terms require’ that the order 
for examination must be made upon proof by affidavit 
or otherwise, to the satisfaction of the court or judge, 
that the judgment debtor has property which he unjustly 
refuses to apply on the judgment. 

The order for examination refers to the affidavit of 
Lewis S. Reed, and makes the same a part thereof by 
such reference, and it not being disclosed from the face 
of such order, or evidence aliunde, that it was predicated 
upon evidence other than said affidavit, no other infer- 
ence is permissible than that the affidavit, and nothing 
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clse, was the foundation of the proceeding, and that the 
order of examination was based thereon. 

We will now consider the sufficiency of the affidavit. 
It cannot escape observation that more than one of the 
material averments therein are not sworn to positively, 
but are in express terms made upon the mere belief of the 
affiant. Then it is not alleged as a fact that Henry T. 
Clarke has property which he unjustly refuses to apply 
on the judgment, buf*nerely “as affiant believes, and has 
reason to believe,” and in the same manner it is stated 
that ihe several persons and corporations named in the 
affidavit. have property of the judgment debtor or are 
indebted to them. At no place in the affidavit is the 
source of the information from which the affiant formed 
his belief of the matters alleged, nor is a single fact al- 
leged from which it could be inferred that Clarke has 
property which he unjustly refused to have applied on 
the judgment in question, or that any one of the persons 
or corporations designated in the affidavit is his debtor. 
The statute does not say that the order for examination 
may issue upon an affidavit made upon information and 
belief, but before the order can go, it is required to be 
established to the satisfaction of the court or judge by 
affidavit of the judgment creditor or otherwise that the 
statutory grounds exist for the issuance of the order. 
An affidavit made upon information and belief merely, 
or upon the belief of the affiant, does not meet the 
requirements of sections 534 and 538. This view is 
streugthened by the consideration of section 244 of the 
Code of Civil Procedure relating to the issuance of sum- 
mons in garnishment. That section expressly provides 
that the summons shall issue when an affidavit is filed 
by the execution creditor, his agent or attorney, stating 
“that he has good reason to and does believe that any 
person or corporation (naming them) have property of 
and are indebted to the judgment debtor.” Under this 
section mere belief is all that is required of the affiant. 
(Burnham v. Doolittle, 14 Neb. 214.) Had the legislature 
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intended that an order requiring an examination of a 
judgment debtor may issue upon an affidavit nade upon 
the belief of affiant, doubtless the statute in express 
terms would have so provided, especially as the law- 
making body was careful to insert a provision in section 
244 of said Code authorizing an affidavit to be made 
thereunder upon belief, ov when the affiant entertains 
good reason to believe his averments. In other jurisdic- 
tions it has been decided that an affidavit for attachment 
is insufficient when made on information and _ belief. 
(Dunicy v. Sclaeartz, 17 O. St. 640; Garner v. White, 28 
O. St. 192; Archer v. Claflin, 31 Nl. 306; Wilson v. Arnold, 
5 Mich. 98; Pierse vr. Smith, 1 Minn. 82; Neal rv. Gordon, 
GO Ga. 112; Greene v. Tripp, LR. T. 424; Steuben County 
Bank v, Alberger, T8 N. VY. 252; Bray cv. MeClury, 55 Xo. 
128.) It has been ruled that in an affidavit of merits in 
support of a motion to open a default the averments 
should be positive, and not upon information and belief. 
(Hitcheock v. Herzer, 90 Tl. 543; Brown v. Cowee, 2 Doug. 
[Mich.] 482; Adamson ¢. Wood, 5 Blackf. [Ind.] 448; 
Jenkins v. Gamewell Fire Alarm Telegraph Co., 31 Pac. Rep. 
[Cal.] 570.) An application for a change of venue based 
solely on an affidavit in which the statements therein are 
made upen belief is fatally defective. (WeCormiek Har- 
vesting Machine Co. v. Hayes, 53 Pac. Rep. [iXan.] 70.) 
And the same rule onght to and does apply to an affi- 
davit made under section 534 of the Code of Civil Pro- 
cedure. It requires proof to be made to the satisfaction 
of the court or judge before the order for examination 
of the judgment debtor shall issue. How can a court or 
judge be satisfied that a “judgment debtor has property 
which he unjustly refuses to apply towards the satisfac- 
tion of the judgment” upon mere statements contained 
in an affidavit made upon belief? If a witness should 
in an oral examination testify to matters upon informa- 
tion and belief, his evidence would be disregarded, be- 
cause it would prove nothing, and the same rule applies 
to affidavits made upon information and belief, unless 


VoL. 57] JANUARY TERM, 1899. 321 


Clarke v. Nebraska Nat. Bank. 


the statute clearly permits them to be so made, at least, 
where the grounds of the belief and the source of the 
information are not stated in the affidavit. In the lan- 
guage employed by the court in the opinion in Vovry v. 
Sanborn, 65 N. Y. 581: “It may, as a general rule, be 
safely affirmed that, in the sense of the law, a general 
assertion of a fact in an affidavit upon information and 
belief proves nothing. A witness would not be allowed 
on the trial of a cause, in any court, to give evidence of 
a fact which he only knew from information derived 
from another, or which he simply believed to be true. 
The commonest process in our courts designed to affect 
the property or person of a party, which do not issue of 
course, cannot be properly obtained upon sworn state- 
ments made upon information and belief only. And in 
cases of substituted service of any kind of process an. 
order which in some cases may, by virtue of some statute, 
be obtained upon proof made upon information and be- 
lief, the sources of information and the grounds of belief 
must be specifically set forth to enable the judicial mind 
to determine whether the information and belief is well 
or ill founded.” The provisions of the Code of Civil Pro- 
cedure of the state of New York relating to proceeding 
in aid of execution are quite like those in this state. 
There the statute authorizes the order requiring the 
judgment debtor to appear and be examined to be issued 
“upon proof, by affidavit, or other competent written evi- 
dence, that the judgment debtor has property which he 
unjustly refuses to apply towards the satisfaction of the 
judgment.” (2 Stover’s Annotated Code, sec. 2436.) It 
has been frequently decided that an affidavit under said 
provision must allege the facts positively, and if stated 
-upon information and belief without divulging the source 
of information the affidavit is insufficient. (Bradner, 
Supplementary Proceedings, pp. 38, 80; Bowery Bank of 
New York vr. Widmayer, 9 N. Y. Supp. 629; Kalle v. Muller, 
11 N. Y. Supp. 26; Leonard v. Bowman, 15 N. Y. Supp. 
822; In re Leslie, 44 N. Y. Supp. 1103; Pieree rv. Parish, 
25 
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50 N. Y. Supp. 735; Netzel v. Mulford, 59 How. Pr. [N. Y.] 
452; Day v. Lee, 52 How. Pr. [N. Y.] 95; Afanken v. Pape, 
65 How. Pr. [N. Y.] 453.) 

Counsel for the bank have cited four decisions to sus- 
tain the sufficiency of the affidavit,—three from the state 
of New York, and the other by the supreme court of 
North Carolina,—which we will now notice. 

Teft v. Hpstein, TN. ¥. Supp. 897, and Grinnell v. Sher- 
man, 11 N. Y. Supp. 682, held that an affidavit on informa- 
tion and belief was sufficient, but those cases were over- 
ruled on that point by the opinion in Re Leslie, 44 N. Y. 
Supp. 1103. 

Miller vr. Adams, 52 N. Y. 409, contains language to the 
effect that an affidavit upon information and belief was 
sufficient whereon to base an order for an examination 
of a judgment debtor’s debtor, but what is said in the 
opinion on that subject is mere obiter, and the court in 
the opinion expressly stated that “as it is unnecessary to 
determine this question in this case, I shall not discuss it, 
nor is it passed upon by the court.” 

In the North Carolina case (National Bank of West- 
minster v. Burns, 18S. IE. Rep. 871) the affidavit made in 
aid of execution was substantially like the one at bar, 
and was held good. It was not assailed on the ground 
that the averments were upon information and belief, nor 
did the court discuss or refer to that feature of the affi- 
davit. : 

Upon principle, as well as authority, we are con- 
strained to hold that the affidavit of Lewis S. Reed was 
so defective as to make the order based thereon errone- 
ous. The court below erred in refusing to vacate the 
order for the examination of the judgment debtor and 
his alleged debtors. 


REVERSED. 
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IkEpwarps & BRADFORD LUMBER COMPANY, APPELLEE, 
Vv. Mtrray RANK ET AL., APPELLEES, AND Orro GaAs- 
ENGINE WORKS, APPELLANT. 


PILED JANUARY 5, 1899. No. 8604. 


Fixtures: CoaAtTTEL MorTGAGES: ENGrnes: Mrcuantics’ Liens. Where 
one purchases an engine with a view that it shall be placed in a 
flouring mill of which he is the owner, to propel the machinery 
therein, and he executes a chattel mortgage on such engine to 
secure the payment of a portion of the purchase price, he thereby 
evinces his intention that the engine shall retain its status as 
personalty, even though physically attached to the freehold by 
such owner, and it will be so regarded by the courts whenever 
the rights of innocent third persons will not be prejudiced. 


APPEAL from the district court of Dakota county. 
Heard below before Norris, J. Reversed. 


The opinion contains a statement of the case. 


Powers & Hays, E. D. Wigton, and Wilbra Coleman, for 
appellant: 


The engine never became a fixture or part of the realty. 
It was not the intention of the parties that it should. 
This intention governs. The giving of the chattel mort- 
gage and therein authorizing the mortgagee to take pos- 
session of the property and sell same upon default, or to 
take possession at any time the mortgagees may deem 
themselves insecure, as was done in this case, evidences 
the intention of the parties to treat it as personalty. 
This agreement to hold it as personal property is not 
only binding upon the parties thereto, but also upon all 
who acquire prior or subsequent interest in the realty. 
(Tifft v. Horton, 53 N. Y. 382; Binkley v. Forkner, 117 Ind. 
176;- Ford v. Cobb, 20 N. Y. 344; Campbell v. Roddy, 44 
N. J. Eq. 244; Buezell v. Cununings, 18 Atl. Rep. [Vt.] 93; 
Faves v. Estes, 10 Kan, 314; Crippen v. Morrison, 13 Mich. 
30; Myrick v. Bill, 3 Dak. 284; Rowland v. Anderson, 33 
Kan. 264; Burrill v. Wilcoz Lumber Co., 32 N. W. Rep. 
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[Mich.] 824; Simons v. Pierce, 16 O. St. 215; Sicord r. 
Low, 18 N. E. Rep. [IH.] 826; Sisson r. Tibbard, 75 N.Y. 
542; Keeler v. Keeler, 831 N. J. Eq. 181; Williamson v. New 
Jersey S. R. Co. 29 N. J. Bg. 311; Sturgis ve Warner, 11 
Vt. 483; Manwaring vr. Jenison, 61 Mich. 117; Tibbetts v. 
Moore, 28 Cal. 208; First Nat. Bank v. Elmore, 52 Ta. 541; 
Sowden v. Craig, 26 Ta. 156; afiller v. Wilson, 33 N. W. 
Rep. [Ia.] 128; Carpenter v. Allen, 150 Mass. 281; Smith 
y. Waggoner, 50 Wis. 155; Malott v. Price, 109 Ind. 22; 
Denhan v. Sankey, 38 Ia. 269; Wolford v. Barter, 33 Minn. 
12; Grand Island Banking Co. v. Frey, 25 Neb. 66.) 


M. B. Slocum, Jay & Welty, J. T. Spenecr, J. Foirler, R. 
Ei. Hrans, and W. P. Warner, contra: 


The engine is a fixture and will pass with the realty. 
(Helms v. Gilroy, 26 Pac. Rep. [Ore.] 851; Lyle v. Palner, 
3. N. W. Rep. [Mich.] 921; /lomwlett v. Tuttle, 24 Pac. Rep. 
[Colo.] 921; Taylor v. Collins, 8 N. W. Rep. [Wis.] 22; 
Stillman v. Flenniken, 10 N. W. Rep. [Ta.] 842; Capehart v. 
Faster, 68 N. W. Rep. [Minn.] 257; Fletcher v. Kelly, 55 
N. W. Rep. [Ia.] 474; Gray v. Holdship, 17 8. & R. [Pa.] 
413; Cooper v. Cleghorn, 50 Wis. 113; Franklin v. Moulton, 
5 Wis. 1; Great Western Mfg. Co. v. Hunter, 15 Neb. 32.) 


Norvat, J. 


This was a suit to foreclose a mechanic’s lien for ma- 
terials sold and delivered by the Edwards & Bradford 
Lumber Company, a corporation, to Murray Rank for the 
erection of asteam flouring mill upon certain real estate 
in South Sioux City, of which Rank was the owner of 
the undivided two-thirds and the estate of J. M. Moon, 
deceased, was the owner of the other one-third. Among 
those made parties defendants were the holders of me- 
chanics’ liens on the premises, and J. P. Twohig, and the 
Dubuque Turbine Roller Mill Company, who owned real 
estate mortgages thereon. Answers and cross-petitions 
were filed on behalf of said lienors and mortgagees. 
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Subsequently the Otto Gas-Engine Works intervened and 
set up a chattel mortgage on the engine in the mill, exe- 
cuted by Rank and others to secure the payment of the 
purchase price thereof. Upon the hearing a decree was 
entered allowing the Moon estate a one-third interest in 
the realty in the unimproved condition, dismissing 
the claim of the intervener, awarding foreclosuve of the 
various mechanics’ liens and real estate mortgages, and 
directing a sale of the property subject to the interest of 
the Moon estate, including the engine embraced in the 
intervener’s chattel mortgage. The Otto Gas-Engine 
Works prosecutes this appeal. 

There is no controversy as to the facts. The several 
mechanics’ Hens and real estate mortgages are valid, and 
the decree foreclosing them is correct. It is disclosed by 
the wriiten stipulation of the parties that on July 15, 
1898. and while the mill was being constructed, Murray 
Rank and those interested with him in the building of 
the mill entered into a written contract with Schleicher, 
Schumen & Co. for the purchase from the latter, to be 
used in operating said mill, the engine in controversy and 
the fixtures thereto belonging, for the sum of $1,800, of 
which amount $450 were to be deposited by the purchas- 
ers in the Citizens State Bank of South Sioux City, to be 
held by it in trust until the conditions of said contract 
were complied with, and the remainder of the considera- 
tion was to be divided into three notes of $450 each, due 
in six, twelve, and fifteen months respectively from the 
date of the delivery of the engine. The purchasers were 
to be permitted to receive the engine on thirty days’ 
trial, and if fonnd satisfactory upon such trial the money 
so deposited was to be forwarded to Schleicher, Schumen 
& Co. and the purchasers were to execute their promis- 
sory notes as aforesaid. The engine was shipped and 
received as agreed, and having given satisfaction upon 
the trial thereof on October 26, 1893, the $450 were paid 
as agreed and the purchasers also executed and delivered 
to the vendor their three notes of $450 each, and secured 
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the payment thereof by a chattel mortgage on the engine, 
which was duly filed for record on November 2, 1893, in 
Dakota county. The notes were, before their maturity, 
for a valuable consideration sold and indorsed to the 
intervener, the Otto Gas-Engine Works, and no part 
thereof has been paid. The engine was placed in an out- 
side building upon a suitable brick foundation imbedded 
in the ground, being securely attached to said foundation 
by bolts. The tank was set upon a similar foundation of 
lighter construction, and the forty feet of gas pipe was 
buried under ground. ‘The engine can be removed with- 
out substantial injury to the realty. 

The vendors and purchasers alike treated the engine 
as personalty, and no innocent third parties will be preju- 
diced by the court holding that the engine did not become 
a fixture and a part of the real estate. The intention of 
the parties is a controlling consideration in determining 
whether the engine was personalty or a fixture. As was 
well said by IRVINE, C., in the course of his opinion upon 
the same subject in Arlington Mill & Elevator Co. v. Yates, 
57 Neb. 286: “There is nothing in the nature of such ma- 
chinery to stamp it as realty under all circumstances. 
It may become so or not according to circumstances. 
If a man sells bricks or nails or shingles for the purpose 
of erecting a house, these cannot in their specific chav- 
acter be continued, after such use, as personalty, because 
their very nature forbids such a result; but when an 
article is of an ambiguous character, such that it may 
either remain personalty or become attached to the free- 
hold, much depends on the intention of the parties. This 
is especially true of trade fixtures and of machinery for 
trade purposes, where they may be removed without sub- 
stantially impairing, not the property, taking its value 
with them remaining, but the property considered sepa- 
rately. There it is held that where the vendor and ven- 
dee agree that they shall remain personal property they 
do so, unless perhaps where innocent purchasers have 
acquired rights in reliance upon their apparent charac- 
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ter. From the large number of cases illustrating this 
principle there may be cited the following, where the 
contest was between a vendor seeking to enforce the pur- 
chase price against the articles as personalty, and an 
execution purchaser of the real estate: Sisson ». JLib- 
bard, T5 N. Y. 542; Manwaring v. Jenison, 61 Mich. 117; 
Sword v. Low, 122 Tl. 487.” 

In Tifft v. Horton, 58 N. Y. 380, the court gave expres- 
sion to the following: “It is well settled that chattels 
may be annexed to real estate and still retain their char- 
acter as personal property. * * * It may in this case 
be conceded that if there. were no fact in it but the plac- 
ing upon the premises of the engine and boilers in the 
manner in which they were attached thereto, they would 
have become fixtures, and would pass as a part of the 
realty. But the agreement of the then owner of the 
land and the plaintiff is express, that they should be and 
remain personal property until the notes given therefor 
were paid, and by the same agreement power was given 
to the plaintiff to enter upon the premises in certain con- 
tingencies and to take and carry them away. While 
there is no doubt but that the intention of the owner of 
the land was that the engine and boilers should ulti- 
mately become a part of the realty and be permanently 
affixed to it, this was subordinate to the prior intention 
expressed by the agreement. That fully shows her inten- 
tion and the intention of the plaintiff, that the act of 
annexing them to the freehold should not change or take 
away the character of them as chattels until the price 
of them had been fully paid. * * * Butit is contended 
that where in the solution of this question the intention 
is a criterion, it must be the intention of all those who 
are interested in the lands, and that here the defendants, 
prior mortgagees of the real estate, were interested and 
have not expressed nor shown such intention. It is not 
to be denied that, as a general rule, all fixtures put upon 
the laud by the owner thereof, whether before or after 
the execution of a mortgage upon it, become subject to 
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the lien thereof. Yet I do not think that the prior mort- 
gagee of the realty can interpose before foreclosure and 
sale to prevent the carrying out of such an agreement as 
that in this case. Had the mortgagees taken their mort- 
gage upon the Jands, after the boilers and engine had 
been placed thereon under this agreement, they would 
have had no right to prevent the removal of them by 
the plaintiff on the happening of the contingencies con- 
templated by it. The rights of a subsequent mortgagee 
are no greater than those of a subsequent grantee, aud 
he, it is held, cannot claim the chattels thus annexed, 
and must seek his remedy for their removal by virtue of 
such an agreement upon the covenants in his conveyance 
of the lands. A prior mortgagee, who certainly has not 
been induced to enter into his relation to the lands by the 
presence thereon of the chattels in dispute subsequently 
annexed thereto, has no greater right than a subsequent 
mortgagee. Neither could claim as subject to the lien of 
his mortgage personal property brought on to the prem- 
ises with permission of the owner of the lands and not at 
all affixed thereto.. Nor can either claim personal prop- 
erty as so subject from the mere fact of the affixing 
where, by the express agreement of the owner of the 
fee and the owner of the chattel, its character as personal 
property was not to be changed, but was to continue, and 
it to be subject to the right of removal by the owner of 
the chattel on failure of performance of conditions.” 
The. following authorities fully sustain the doctrine 
that the engine in question did not become a part of the 
real estate, and that the chattel mortgage given thereon 
to secure the payment of the balance of the purchase- 
money is valid and binding: Ford v. Cobb, 20 N. Y. 344; 
aces v. Estes, 10 Kan. 314; Crippen v. Morrison, 13 Mich. 
24; Buzzell vr. Cummings, 18 Atl. Rep. [Vt.] 93; Alyrick e. 
Bill, 3 Dak. 284; Simmons v. Pierce, 16 O. St. 215; Sword 
x, Low, 18 N. B. Rep. [U.] 826; Tibbetts v. Moore, 23 Cal. 
208; First Nat. Bank v. blmore, 52 Ta. 541; Carpenter v. 
Walker, 5 N, E. Rep. [Mass.] 160, 
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The decree, so far as it refuses the intervener a lien 
upon the engine and fixtures, is reversed and the cause 
is remanded to the court below to enter a decree fore- 
closing the chattel mortgage, giving the intervener the 
first and paramount lien on said engine. 


REVERSED AND REMANDED. 


BENJAMIN I°. TROXELL, APPELLANT, V. WILLIAM J. 
STEVENS EL AL., APPELLEES. 


FinED JANUARY 5, 1899. No. 8577, 


1. Deeds: ArrER-ACQUIRED INTEREST.’ By virtue of section 51, chapter 
73, Compiled Statutes, an after-acquired interest in real estate 
by a grantor inures to the benefit of the grantee when the deed 
purports to convey a greater interest or estate than the grantor 
owns at the time of the conveyance. 


ro 


A grantee in'a quitclaim deed takes only the grant- 
or’s existing interest, and the after-acquired title of his grantor 
in the property does not pass to him. 


e 


CANCELLATION OF CONVEYANCE. An after-acquired 
title does not inure to the benefit of the grantee, where the deed 
of conveyance under which he claims has been canceled and an- 
nulled by a decree of court. 


4, Action on Covenant: Evicrion. An action cannot be maintained 
on a covenant of warranty of title, where it appears there has 
been no actual eviction or surrender of possession of the granted 
premises by reason of a paramount title. 


5. Occupying Claimants: Evicrion: IMPROVEMENTS, A decree cancel- 
jng a deed under which a grantee asserted title, the appointment 
of appraisers under the act for the relief of occupying claimants 
(Compiled Statutes, ch. 63) to assess the value of the lasting im- 
provements of the grantee, and the confirmation of the report of 
the appraisers by the court, alone do not amount to an eviction, 
where the owner of the paramount title has neither elected to 
accept the value of the Jand nor to pay the occupant the value- 
of his improvements. and the physical possession of the latter 
has not been disturbed. 


6. Deeds: CovENANTS oF Warranty. Covenants of warranty in a deed 
for the conveyance of real estate, not broken when made, pass 
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with the title, even though the subsequent conveyances are by 
quitclaim deeds. 


%. Occupying Claimants: IMPROVEMENTS: APPRAISEMENT: EVICTION. 
Where the appraisement has been made under said act, the un- 
successful occupant cannot, be ousted of possession of the prem- 
ises until the successful owner has elected to pay, and has puid, 
the appraised value of the improvements or elected to accept 
the value of the land, and the occupant has refused to pay the 
same. 


8. 


: SALE. The occupant may not have the land and im- 
provements sold to pay the parties the value of their respective 
interests,—at least not until a time has been fixed by the court 
within which the successful owner may elect whether he will 
accept the value of the land without the improvements, or pay 
the value of the improvements, and ‘he has refused to make such 
election. 


APPEAL from the district court of Douglas county. 
Heard below before DUFFIE, J. Reversed. 


Warren Swiizler, for appellant. 


H, L. Day, J. Q. Burgner, Meikle & Gaines, Silas Cobb, 
Bartlett, Baldrige & De Bord, W. H. De France, FE. W. Sim- 
eral, William Simeral, Wright & Thomas, and Montgomery 
& Hail, contra. 


NORVAL, J. 


This is a suit by Benjamin F. Troxell to foreclose a 
mortgage on lot 1 of Troxell’s subdivision of lot 3 of 
Geise’s addition to the city of Omaha, executed by 
William Stevens, one of the defendants. Several judg- 
ment creditors of Stevens were made defendants, who 
appeared in the cause and set up their judgments. The 
Somerset Trust Company presented an answer and cross- 
petition, praying the foreclosure of a tax-sale certificate. 
William J. Stevens filed an answer, pleading a counter- 
claim for damages for breach of the covenant of war- 
ranty in a deed to the mortgaged premises made by 
plaintiff to Richard 8. Maulsby, said Stevens’ immediate 
grantor, Jennie LW. Stevens answered, asserting a lien 
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upon the premises by reason of the assignment to her 
by said William J. Stevens of his rights and interests in 
a decree rendered in his favor under the statute in the 
case of Englebert against Troxell and others in the dis- 
trict court of Douglas county, for lasting improvements 
placed on the lots covered by the Troxell mortgage. 
Upon the trial the court below found, inter alia, that 
William J. Stevens had sustained damages by reason of 
the breach of plaintiff’s covenant of warranty in the sum 
of $1,614.67, from which amount was deducted $1,342.71, 
due on the mortgage, and a decree was rendered against 
Troxell in favor of William.J. Stevens for $271.96. The 
court also awarded Jennie E. Stevens a lien on the 
premises for lasting improvements in the sum of $1,618. 
There are other provisions in the decree which need not 
now be stated. Plaintiff has appealed. The sole contro- 
versy in this court is between Troxell and William J. 
and Jennie E. Stevens. 

It is disclosed that one Francis Leon Englebert, a mi- 
nor, was the former owner of the lot described in the 
mortgage, and while remaining such owner he executed 
a deed conveying the same and other real estate to one 
George E. Pritchett, who conveyed the property to Adolph 
Meyer. The latter sold and conveyed to John I. Reddick, 
who executed a deed to the premises to Troxell, the 
plaintiff and appeHant herein. On November 10, 1887, 
by deed of general warranty he conveyed to one Richard 
8. Maulsby, who with covenant of warranty deeded the 
lot to Peter Ulrich, and the latter subsequently quit- 
claimed his interest in the property to his said grantor. 
Afterwards Maulsby executed a conveyance to the prem- 
ises to William J. Stevens, and the latter subsequently 
gave the mortgage in suit. On August 17, 1893, Willian 
J. Stevens, by deed of quitclaim, conveyed said lot 1 to 
Jennie E. Stevens. On November 14, 1889, shortly after 
Francis Leon Englebert had reached his majority, he in- 
stituted in the district court of Douglas county a suit 
against said George Hi. Pritchett and the other persoms 
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named, to whom the lot had been conveyed, down to and 
including William J. Stevens, to cancel and set aside 
his deed to Pritchett and the other conveyances, because 
of his minority at the time his deed was executed. The 
district court rendered a decree canceling all the deeds 
and ordered an appraisement of the real estate and last- 
ing improvements, in accordance with the statute en- 
acted for the benefit of occupying claimants. The ap- 
praisal was made in accordance with the decree, which 
the district court confirmed. ‘roxell prosecuted an ap- 
peal, and the decree was affirmed by this court. (Eugle- 
bert v. Troxell, 40 Neb. 195.) Shortly after said decision, 
on May 7, 1894, said Francis Leon Englebert, by his at- 
torney in fact, conveyed the mortgaged premises to one 
William A. Reddick, who on October 26 of.the same year 
executed a deed for the same to Troxell. Subsequently 
the present suit was instituted in the court below. 

It is argued on behalf of plaintiff that there has been 
no breach of his covenant of warranty, because he de- 
fended the title to the lot in the district court, as well 
as here on appeal, as he agreed to do by the covenant of 
his deed, and when defeated in the court of last resort 
he purchased the Englebert title, thereby preventing an 
ouster of William J. Stevens and his grantee, Jennie E. 
Stevens. Section 51, chapter 73, of the Compiled Stat- 
utes is invoked to support this line of argument, which 
section declares: “When a deed purports to convey a 
greater interest than the grantor was at the time pos- 
sessed of, any after-acquired interest of such grantor to 
the extent of, that which the deed purports to convey, 
shall accrue to the benefit of the grantee; Provided, how- 
ever, That such after-acquired interest shall not inure to 
the benefit of the original grantor, or his heirs or assigns, 
if the deed conveying said real estate was either a quit- 
claim or special warranty,” ete. This piece of legislation 
makes an after-acquired interest in real estate by a 
grantor inure to the benefit of the grantee only, where 
the deed purports to convey a greater interest or estate 
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than the grantor at the time owned. If he merely con- 
veys a present title or interest, then any title which he 
subsequently obtains to the property does: not pass to 
the grantee. Manifestly the statute has no application 
where the transfer is by a deed of quitclaim. (Pleasants 
v. Blodgett, 39 Neb. 741.) If the provision quoted has 
any bearing on the present controversy it is obvious 
that it did not have the effect to vest in either William 
J. Stevens or Jennie EE. Stevens the subsequently ob- 
tained interest of Englebert in the property, since all 
the conveyances throngh which they claimed title did 
not purport to transfer the fee. The record shows that 
Jennie E. Stevens asserts title through a quitclaim deed 
from William J. Stevens, and also that one Peter UI- 
rich, a grantor in one of the conveyances in his chain of 
* title, on November 8, 1888, made a quitclaim deed to 
the lot to Maulsby, so that, under the statute, the after- 
obtained Englebert title did not reach to Jennie E. Ste- 
yeus, or inure to her benefit. This after-acquired title 
did not pass either to her or William J. Stevens for 
another reason. All the deeds constituting their chain 
of title, beginning from the one to Pritchett and all the 
subsequent mesve conveyances down to and including 
the deed to William J. Stevens, were canceled and an- 
nulled by the decree in the case of Huglebert v. Troxell, 
supra. The several deeds, therefore, were no longer in 
existence for the purpose of conveying, or supporting, 
title, and hence were wholly insufficient to transmit the 
after-acquired estate to the Stevenses. The deed subse- 
quent to the decree in the case above mentioned from 
Englebert to Reddick, and from Reddick to Troxell, 
vested the paramount. title in the latter, in whom, so 
far as this record shows, it still remains. The procuring 
‘of the Englebert title by this plaintiff was alone insuf- 
ficicnt to defeat an action for a breach of his covenant 
of warranty. If plaintiff desires to invest the title to 
the lot in William J. Stevens and make good his coven- 
ant, he can effectuate such purpose by an appropriate 
conveyance. 


334 NEBRASKA REPORTS. (Vor. 57 


Troxell v. Stevens. 


It is insisted that the covenant has not been broken, 
inasmuch as neither William J. Stevens nor Jennie EK. 
Stevens has been evicted by, nor have they surrendered 
possession of the premises to, the owner of the para- 
mount title. This court is unalterably committed to the 
doctrine that no recovery can be had on the covenant of 
warranty unless there has been an actual eviction, surren- 
der, or attorning by reason of the paramount title. (Real 
v. Hollister, 20 Neb. 112; Cheney v. Straube, 35 Neb. 521; 
Troxell v. Johnson, 52 Neb. 46; JTampton v. Webster, 56 
Neb. 628.) The wisdom and soundness of this rule may 
well be doubted, but it has been so often announced and 
applied by this court as to become a settled rule of 
property, and should be adhered to by the court until 
the rule is changed by appropriate legislation. In the 
case in which we are dealing there is an entire failure 
of proof of actual eviction or surrender of possession. 
William J. Stevens or Jennie E. Stevens has been and 
now is in the actual occupancy of the lot. The owner 
of the paramount title since the decree-in Hnglebert v. 
Troxell has asked neither of them to vacate the property 
or attorn to him. They have not pleaded an actual evic- 
tion or surrender, unless said decree amounts to that. 
The averments in the answer upon that subject follow: 
“That by virtue of the said paramount title of the said 
Irancis Leon Englebert, and contrary to said deed and 
covenants of the deed as aforesaid, this defendant, after 
his entry into possession of said premises under his 
said deed of conveyance as aforesaid, was ousted and 
dispossessed of said premises and evicted from the same 
by due course of law, by virtue of certain proceedings. 
duly instituted in the district court of Douglas county, 
state of Nebraska, wherein the said Francis Leon Engle- 
bert was plaintiff and Benjamin I". Troxell and others 
were defendants, wherein it was adjudged that the plain- 
tiff herein, said Benjamin IF. Troxell, did not have a 
good and sufficient title to said premises at the time of 
the said conveyance of said premises by him to the said 
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Richmond 8S. Maulsby. This defendant has therefore 
sustained damages by reason thereof in the sum of $1,500 
and seven per cent interest thereon from December 10, 
1888, together with the sum of $500, incurred as expenses 
by this defendant in defending against said suit of said 
Kinglebert as aforesaid, less the said sum of $1,000 paid 
by plaintiff thereon by means of his said payment of his 
said promissory note, as set out in his petition herein.” 
Thus it will be seen the defendants plead the decree in 
the case of Englebert against Troxell as constituting an 
eviction, and the proofs make no stronger case against 
this plaintiff than is stated in the foregoing excerpt from 
the answer. The same decree was pleaded and proven in 
the case of Troxell against Johnson,—an action for 
breach of the covenant of warranty in the deed covering 
other property described in the conveyance heretofore 
mentioned from Troxell to Maulsby; and yet this court 
held that, as there had been no actual eviction or surren- 
der of possession on account of the Englebert title, an 
action on Troxell’s covenant of warranty would not lie. 
That decision controls the disposition to be made of this 
case on the branch we are 1fow considering, except in one 
particular. In that case the reported decision does not 
show that appraisers were appointed under the occupy- 
ing claimants act to appraise the lasting improvements 
and the value of the premises, while it is established by 
this record that such appraisement was made in con- 
formity with the statute on the subject. And it is stren- 
uously urged that those proceedings in the decree of 
Englebert v. Troxell are equivalent to an actual eviction 
or actual surrender to the owner of the superior title. 
In the light of the adjudications of this court we cannot 
so hold. It is true in Hnglebert v. Troxell the decree pro- 
vided for the issuance of a writ of ouster, and the value 
of the real estate, as well as the value of the lasting im- 
provements, were assessed by appraisers duly selected 
for that purpose. But no writ of restitution has ever 
been demanded by any owner of the Englebert title, nor 
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has such process ever issued. The physical possession of 
the premises by Stevens has never been disturbed. No 
election prior to this suit had ever been made ‘by the : 
owner of the paramount title to either accept the value 
of the land, or to pay Stevens the amount axsessed for 
the improvements, as the statute relating to occupying 
claimants permitted him to do. Nor does the decree in 
the case of Hnglebert +. Troxell fix the time in which such 
election should be made. The owner of the paramount 
title may never avail himself of the benefit of the statute 
or disturb the occupant of the lot in his possession 
thereof. Had the owner of the Englebert title elected 
to accept the value of the land as found by the appraisers 
and approved by the court, and Stevens had paid the 
same, then these might be ground for an argument that 
there had been a technical eviction by the paramount 
title, although he remained in the physical occupancy 
of the premises. But this is not such a case. Stevens 
has not as yet lost the land. He or his grantee may 
never be dispossessed, and possession may ripen into 
a perfect title. Under the occupying claimant’s act Ste- 
vens could not be ousted of possession until there had 
been an election to receive the value of the property or 
pay the value of the improvements and a compliance 

therewith; but as there has been no election and as 
' Stevens could not be evicted until he had been paid for 
his improvements, it is obvious that the decree in Engle- 
bert v. Trorell does not constitute an eviction, or surren- 
der to the paramount title; and hence a cause of action 
for breach of covenant of warranty has not yet accrued. 

William J. Stevens cannot recover on the covenant of 
warranty for another reason. Prior to the bringing of 
this suit he executed and delivered a quitclaim deed to 
the premises to Jennie E. Stevens, thereby conveying 
to her any cause of action he may have for breach of 
covenant of warranty. ‘The covenant in Troxell’s deed 
was not broken when made. He at that time possessed 
title to the lot, which was perfect until Englebert dis- 
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affirmed his conveyance to Pritchett, which act of dis- 
affirmance was subsequent to the making of the deed by 
Troxell to Maulsby. The rule is that covenants of war- 
ranty, in a deed fer the conveyance of real estate, not 
broken when made, pass with the land, notwithstanding 
the subsequent conveyauces are by quitclaim deeds. 
(Walton ve. Campbell, 51 Neb. 788.) So in any view the 
decree allowing William J. Stevens damages for breach 
of covenant of warranty is erroneous. 

We pass tow to the consideration of the question 
whether Jennie E. Stevens is entitled to a decree for 
the sale of the premises to pay the value of the lasting 
improvements placed on the lot by her grantor. As here- 
tofore stated, the value of the real estate without the im- 
provements, and the value of the improvements alone, 
were appraised under chapter 68, Compiled Statutes, en- 
titled “Occupying Claimants.” The sections of said 
chapter which have a bearing on this branch of the case 
read as follows: 

“Sec. 7. If npon the final hearing there shall be 
found a balance in favor of the occupant or unsuccessful 
claimants, the person proving the better title may either 
demand of the occupant or claimant the value of the real 
estate without improvements as shown by the appraise- 
ment, and tender a general warranty deed for the real 
estate in question to such occupant or claimant, or he 
may pay into court the balance so found due such oc- 
cupant or claimant within such time as the court shall 
allow invits final decree. 

“Sec, 8. If the successful claimant shall elect to pay 
‘and does pay to the occupant or claimant the balance 
found due him on the final hearing within such time as 
the court shall direct, then a writ of possession shall be 
issued in his favor against such occupant, or decree shall 
be entered against such unsuccessful claimant as the 
case may require. 

“Sec. 9. If the successful claimant shall elect to re- 
ceive the value of the reat estate without improvements, 

26 
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to be paid by the occupants or claimant within such time 
as the court shall direct, and shall tender a general war- 
ranty deed for such real estate to the occupant or claim- 
ant, and such occupant or claimant shall refuse or neg- 
lect to pay said sum of money to the successful claimant 
within the time allowed by the court for that purpose, 
then such successful claimant shall deposit with the 
clerk of the court the amount found due the occupant or 
claimant, and thereupon a writ of possession. shal] be 
issued in favor of such successful claimant, or decree 
shall be entered in his favor as the case shall require. 

“Sec. 10. The oceupant or claimant shall in no case be 
evicted from possession, ov deprived of his right in the 
premises, except as provided in the two preceding sec- 
tions, and in case the successful claimant shall neglect , 
to elect to take said real estate with improvements, or 
to convey the same to the occupant or claimant within 
such time as the court shall direct, then decree shall be 
entered in favor of the occupant or claimant upon his 
payment into court the value of the real estate without 
improvement. Such decree shall have the effect to trans- 
fer and convey to such occupant or claimant the title and 
rights of the successful claimant.” 

By the provisions of said sections Englebert had the 
right to elect to demand from the occupant the value of 
the Jot in question without the improvements as de- 
termined by the appraisers in the case of Englebert e. 
Troxell, and approved by the court, and tender a general 
warranty deed for the premises to such occupant, or 
pay the amount found by the appraisers for valuable and | 
lasting improvements placed upon the lot; and in case 
he chose the second alternative and complied therewith 
within the time that should be named by the court, he 
was entitled to a writ to dispossess the occupant, or the 
rendition of a decree in his favor, as the nature of the 
case should suggest. Englebert had the option to either 
accept the assessed value of the land without the im- 
provement or keep the lot; and Troxell, being the owner 
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of the paramount title, is subrogated to the rights of 
Englebert in the premises. The district court, in con- 
firming the report of the appraisers in Lnglebert v. Trorcll, 
did not fix, nor has it since fixed, a time within which the 
election should be made as the statute contemplited, 
and until such time has been designated and there has 
been a failure to elect within the period so granted, the 
occupant is in no position to demand that the premises 
be sold to satisfy the appraised value of the improve- 
ments. The owner of the paramount title is given the 
right of election, and until he bas exercised that right, or 
the time has elapsed in which he may take such step, he 
. is not in default, and manifestly it will be contrary to the 
spirit of the law that the lot should be sold to pay the 
value of the improvements. The owner of the paramount 
title, doubtless, might waive the value of the lot and by 
appropriate deed convey the title to the occupant, in 
which case the latter could not ask pay for improvements. 
The statute forbids that the occupant shall be dispos- 
sessed until he has been compensated for the value of the 
improvements. But in the present case the lien for the 
improvements is junior to the mortgage given by Will- 
iam J. Stevens and also the lien for taxes. 

The decree of the district court in the present case is 
reversed and the cause remanded with instructions to 
enter a decree foreclosing plaintiff's mortgage, as well 
as the tax lien in favor of the Somerset Trust Company, 
giving the lien for taxes priority over the mortgage, and 
decree that William J. Stevens has no claim or interest 
in the property; that Jennie E. Stevens has a lien on 
the lot for the value of the lasting and valuable im- 
provements placed thereon, as ascertained and found 
by the appraisers, and is entitled to retain the possession 
of the lot until said sum is paid, or the land is sold as 
provided by decree; that the plaintiff has the option to 
pay the value of the improvements at any time within 
sixty days after the entry of the decree, and upon the 
payment thereof to the clerk of the district court for 
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the use of Jennie E. Stevens all her right and claim for 
the possession of the land and improvements: thereon 
shall be thereby extinguished, and the plaintiff shall 
inmediately be let into possession of said property; or 
plaintiff may within said time elect to receive the value 
of the land without the improvements, and in case he do 
so and Jennie EK. Stevens complies therewith by paying 
such value, plaintiff shall forthwith execute a deed of 
general warranty conveying said lot to her; or plaintiff, 
as a third alternative, may within said time execute and 
deliver such deed without demanding the value of the 
lot; and if said plaintiff shall decline-to exercise any one 
of said options within the time specified, then, upon the 
motion of either of said plaintiff or Jennie E. Stevens, — 
the district court will direct said land, with improve- 
ments thereon, to be sold as upon execution to the higb- 
est bidder for cash in hand, and upon the confirmation 
of such sale a deed shall be made to the purchaser for 
the property, which shall have the effect to vest in him 
all the right, title, estate, and interest of the said plain- 
- tiff and Jennie E. Stevens in said Jot and improvements 
thereon, and said purchaser shall be let into the posses- 
sion of the same. After paying costs of the suit, the re- 
maining proceeds of the sale of the said land and im- 
provements, after paying the amount found due on the 
mortgage and the tax lien of the said Somerset Trust 
Company, shall be paid to the plaintiff and Jennie E. 
Stevens in the proportion that the value of the improve- 
ments bears to the value of the land. 


REVERSED AND REMANDED. 
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Harris W. Brown v. ErpHrRAImM P. HARTMAN. 
Finep JANUARY 5, 1899. No. S581. 


1. Deeds: Errect oF DELIVERY: REGISTRATION. Where a deed is deliy- 
ered to the grantee by the grantor, it at once becomes operative 
as a conveyance, if such was the intention of the parties, even 
though the instrument was not to be recorded during the life- 

° time of the grantor. 


2. : Destrucrion. The destruction of a deed, after its delivery, 
does not divest the title of the grantee. 

3. : ScRRENDER. The surrender of an unrecorded deed by the 
grantee to the grantor will not reinvest the title in the latter. 

4. EJECTMENT: FINDING FOR DEFENDANT. The findings and 


judgment are not supported by the evidence. 


SRROR from the district court of Otoe county. Tried 
below before CHAPMAN, J. Reversed. 


M. L. Hayward and Paul Jessen, for plaintiff in error. 


Joln C. Watson, for defendant in error: 


An unrecorded deed of Jand voluntarily given up and 
canceled by the parties with intent to reinvest the estate 
in the grantor will, as between the parties and all per- 
sons subsequently claiming under them, operate as a 
reconveyance and revest the estate in the grantor. 
(Schade v. Bissinger, 3 Neb. 140; Commonicealth v. Dudley, 
10 Mass. 403; Thompson v. Ward, 1 N. H. 9.) 


Norvat, J. 


This was an action in ejectment to recover about 
ninety acres of land in Otoe county. The petition con- 
tained the usual averments, and the answer was a gen- 
eral denia]. A trial resulted in a judgment for plaintiff 
below, Hattie W. Brown. A second trial was awarded 
under the statute, which terminated in a judgment for 
the defendant, to reverse which is the purpose of this 
proceeding. 
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The sole question presented is whether the findings 
and judginent are sustained by the evidence. The trial 
was to the court, without the aid of a jury, and much 
immaterial and incompetent evidence was adduced, 
which, upon review, must be wholly disregarded. Plain- 
tiff and defendant are sister and brother, and their 
mother, Sarah Hartman, owned the land in controversy. 
Both parties claim title through her, the plaintiff by 
warranty deed executed by Mrs. Hartman on December 
11, 1891, and the defendant under a deed executed by 
Mrs. Hartman and her husband on January 12, 1894. 
It is asserted by the defendant,—and the trial court evi- 
dently so found,—that the deed to plaintiff was never 
delivered to her by the grantor for the purpose of vest- 
ing title to the real estate in the grantee. There is no 
conflict in the evidence bearing upon the question. The 
plaintiff and her husband were the only witnesses ex- 
amined upon that point. It is disclosed from their tes- 
timony that Mrs. Hartman, while at the home of her 
daughter, Mrs. Brown, in December, requested the hus- 
band of the latter to prepare the deed for the land to the 
daughter to carry out the desire the grantor had more 
than once expressed to convey the premises to her said 
daughter. The deed was drawn as requested, reserving 
therein an estate for life in Mrs. Hartman, which instru- 
ment she signed in the presence of, and acknowledged 
the execution thereof before, F. EH. Brown, the grantee’s 
husband, as a notary public. The evidence is positive 
that the deed was thereupon by Mrs. Hartman delivered 
to her daughter with the request that she keep the same, 
but not record it until after the grantor’s death, the 
reason she assigned therefor at the time being “that 
certain members of the family would kick up a family 
quarrel if they found it out,” and for this reason alone 
it was withheld from the record. The deed was de- 
livered by plaintiff to her husband for safe-keeping, who 
placed the same in his safe, where it remained from 
December, 1891, until January 10, 1894, when, at the 
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request of Mrs. Hartman, who at the time was very ill 
and confined to her bed, Mrs. Brown obtained the deed 
and, after having a copy made, handed the original to 
her mother without any intention on the part of plaintiff 
to reinvest the title to the premises in Mrs. Hartman, 
but solely for the purpose of pacifying the latter. To the 
_ question propounded to plaintiff on cross-examination 
by defendant’s counsel, “How did you happen to deliver 
that deed to your mother?” the witness answered, “She 
was sick at the time and told me that she wanted it, and 
I would do anything to please her, so I gave it to her.” 
fhortly after Mrs. Hartman received the deed it was de- 
stroyed by the defendant, but whether at the request of 
the plaintiff or her mother the witnesses do not agree 
in their statement of the occurrence. It is, however, tes- 
tified to positively by plaintiff, and there is no conflict 
in the evidence on the point, that Mrs. Hartman, before 
obtaining the deed, did not inform her daughter that 
she was going to have it destroyed, but on the contrary 
stated to Mrs. Brown that “she wanted to put it in her 
box with the rest of her papers.” Mrs. Hartman died 
on February 2, 1894. The deed to plaintiff was executed 
and delivered for some purpose, and all the testimony 
tcnds to show that the object of its execution, and the 
only one, was to invest the title to the property in Mrs. 
Prown. That it was not testamentary in its character, 
to take effect alone on the death of the grantor, is evi- 
deneed by the fact that the deed contained a clause re- 
scrving a life estate in Mrs. Hartman. If the intention 
cf the partics was that the title was not to pass during 
the lifetime of the grantor, then there was no occasion 
for inserting the provision just mentioned. The evidence 
eatisfies us, and no other legitimate conclusion can be 
diawn fron the proofs in this record than that the deed 
wes deliveréd and received with the intention that it 
should become effective at once as a conveyance of the 
preperty. Only the recording of the instrument was to 
be delayed yntil after the death of the grantor. This 
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case, in some of its principal features, is like the case of 
Brown v. Westerfield, 47 Neb. 399. There a mother signed 
and acknowledged a deed conveying to her daughter, 
subject to a life estate, lots in the city of Lincoln. The 
deed was delivered to the officer taking the acknowledg- 
ment for the use of grantee, with the understanding that 
he was to retain possession of the instrument until the 
death of the mother, when it was to be filed for record. 
Subsequently the deed was left in the possession of the 
mother and was destroyed or had been lost. It was 
held that the title passed to the daughter upon the de- 
livery of the deed to the officer and the subsequent loss 
or destruction of the instrument did not operate to di- 
vest her title. Neither the surrender of tle deed in the 
case at bar by the daughter to her mother, nor the sub- 
sequent destruction, operated as a reconveyance of the 
title. (Brown v. Westerfield, supra; Bunz v. Cornelius, 19 
Neb. 107; Connell rv. Galligher, 39 Neb. 793; Devlin, Deeds 
sec. 300, and cases there cited; Rogers v. Rogers, 53 Wis. 
36; and authorities* cited in brief of plaintiff.) 

We are cognizant of the rule, and have often applied 
it, that a decree based on conflicting evidence will not 
be molested on appeal. But the present case does not 
fall within that principle. There is absolutely no com- 
petent evidence to support the finding of the trial judge 
that the deed was delivered to plaintiff’s husband by the 
grantor to ke retained by him until called for by the 


“Starr v. Starr, 1 O. 321; Rogers v. Rogers, 53 Wis. 36; Talia- 
ferro v. Rolton, 34 Ark. 503; Snodgrass v. Ricketts, 13 Cal. 359; Jeffers 
wv. Philo, 35 O. St. 173; Kearsing v. Kilian, 18 Cal. 492; Brady v. Huff, 75 
Ala. 80; Borman v. Cudicorth, 31 Cal. 148; Willey v. Wilson, 33 Cal. 691; 
Laicton v. Gordon, 34 Cal. 36; Wallace r. Berdell, 97 N, ¥. 15; Strawn v. 
Norris, 21 Ark. 80; Hinchliff ct. Hinman, 18 Wis. 139; Walker v. Renfro, 
26 Tex. 142; Gilbert v. Bulkley, 18 Am. Dec. [Conn.] 57; Botsford v. 
Morehouse, 4 Conn. 550; Raynor v. Wilson, 6 Hill [X. Y.] 469; Shoticell 
v. Harrison, 22 Mich. 410; Maupin v. Emmons, 47 Mo. 304; Parker v. 
Kane. 65 Am. Dec. |Wis.] 2835 Howard v. Huffinan, 7 Am. Dec. [Tenn.] 
783; Van Hook v. Simmons, 78 Am. Dec. ['Tex.] 573; Alecander v. Hickox, 
86 Am. Dec. [Mo.] 118, Sutloa v, Jervis, 34 Ind, 267; Dykes vu, Spangler, 
35 O, St, 119, 
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grantor. The evidence is clear and convincing that there 
was an actual delivery of the deed to the plaintiff by the 
mother with the intention of conveying the title. The 
deed upon such delivery became operative as a couvey- 
ance. The defendant was aware of plaintiff’s deed when 
the deed to him was executed. The judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


Ropert HusTON v. ALFRED CANFIELD ET AL, IM- 
PLEADED WITH TECUMSEH NATIONAL BANK, AP- 
PELLEE, AND CHAMBERLAIN BANKING HOUSE, AP- 
PELLANT. 


ALBERT CANFIELD V. ALFRED CANFIELD ET AL, IM- 
PLEADED WiTH TECUMSEH NATIONAL BANK, AP- 
PELLER, AND THE CHAMBERLAIN BANKING HOUSB, 
APPELLANT. 


Finep JANUARY 5, 1899. Nos. 8591, 8592. 


1. Deed as Mortgage. A quitclaim deed given to secure an indebted- 
ness is in legal effect a mortgage. 


2. Mortgages: RENTS AND Prorits. A mortgagor in possession is 
entitled to collect and appropriate to his own use the rents and 
profits of the mortgaged premises; and this right, being trans- 
ferable, will pass to his grantee, or to a subsequent mortgagee 
to whom possession is surrendered. 


: ForecLostkeE. In an action to foreclose a mortgage 
the district court cannot divert the rents and profits of the mort- 
gaged premises from the tenant lawfully in possession claiming 
title under the mortgagor, except by the appointment of a re- 
ceiver pursuant to the provisions of section 266 of the Code of 
Civil Procedure, 


APPHALS from the district court of Johnson county, 
Heard below before BABcock, J. AJodified, 
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MW. B.C. True, for appellant. 


S. P. Davidson, Davidson & Giffen, and T. Appelgct, 
contra. 


SULLIVAN, J. 


The questions involved in these cases are identical. 
The actions were brought in the district court of John- 
son county to foreclose real estate mortgages executed 
by Alfred Canfield and Carrie B. Canfield, his wife, on 
certain property in the city of Tecumseh. The Tecum- 
seh National Bank asserted a lien on the premises by 
virtue of a mortgage, in form a warranty deed. The 
Shamberlain Banking House filed an answer, claiming 
an interest which, on account of the pleader’s indefinite- 
ness of expression, is somewhat difficult to classify. It 
was either an absolute ownership or a mortgage in the 
guise of a quitclaim deed. Under this latter conveyance 
the grantee took possession of the premises and pro- 
ceeded to collect and appropriate the rents and profits. 
The controversy which is brought here for decision con- 
cerns only the national bank and the Chamberlain Bank- 
ing House. The trial court made the following finding: 
“Phe court further finds that the quitclaim deed exe- 
cuted by the defendant Alfred Canfield and wife to the 
defendant the Chamberlain Banking House on the 22d 
day of July, 1893, though in form a quitclaim deed, was 
in fact a mortgage, and so considered by the parties 
thereto, and given to secure the indebtedness. * * # 
The court further finds that defendant, the Chamberlain 
Banking House, is not entitled to collect the rentals of 
said mortgaged premises, as against other defendants 
and the plaintiff.” The court also found that the lien 
of the warranty deed was prior to that of the quitclaim 
deed, and rendered a decree as follows: “It is therefore 
considered and decreed that the deeds above found to be 
mortgages be, and the same are hereby, foreclosed, and 


Vou. 57] JANUARY TERM, 1899. 347 


Huston v. Canfield. 


said mortgaged premises be sold in manner and form 
as real estate is now sold on execution, and that the 
proceeds of said sale, together with all the rents re- 
ceived of said premises, be applied to the payment of 
the amount due plaintiff and the answering defendant, 
except defendant Van Sickle, according to their pri- 
ority as above found.” To reverse this judgment the 
Chamberlain Banking House brings the cases to this 
court by appeal. 

The first contention is that the quitclaim deed was 
an absolute conveyance. We do not think it was. In 
appellant’s answer it is alleged that, on July 22, 1893, 
Alfred Canfield was in failing circumstances, and being 
indebted to appellant in the sum of $1,500, executed the 
conveyance in question with intent to secure it and make 
it a preferred creditor. lt is further alleged that “the 
rentals of said premises have been duly collected by this 
defendant and have been applied to the payment of said 
indebtedness of defendant Alfred Canfield to this de- 
fendant; that a balance of $628.25 of said indebtedness 
is yet unpaid, and for which amount this defendant 
claims a first lien on the rentals of said premises and a 
right to collect them, superior to the right of any other 
creditor.” We think these averments do not show a 
sale of the property, but that, on the contrary, they do 
indicate with reasonable certainty that no part of the 
bank’s debt was immediately extinguished by the exe- 
cution of the quitclaim deed. If the bank became the 
owner of the property, it is inconceivable why it should 
apply the rents subsequently accruing to the payment 
of an indebtedness due from Canfield to it. Although 
the evidence is sufficient to sustain the finding of the 
district court that the quitclaim deed was intended as a 
mortgage, we think the same conclusion results from a 
proper construction of appellant’s answer. Still it does 
not follow that the judgment with respect to the ap- 
plication of the rents can be sustained. A mortgagee 
in possession of mortgaged property has a right to make 
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his security productive by receiving and appropriating 
the rents and profits to the payment of his debt. Hav- 
ing succeeded to the rights of the owner of the fee he 
is not required to account while he remains in posses- 
sion. (Mitchburg Cotton Mfg. Corporation v. Melven, 15 
Mass. 270; Wilder v. Houghton, 1 Pick. [Mass.] 87.) “The 
mortgagor has,” says Chancellor Kent, “a right to lease, 
sell, and in every respect to deal with the premises as 
owner so long as he is permitted: to remain in posses- 
sion.” In Renard v. Brown, T Neb. 449, MAXWELL, J., 
delivering the opinion, said: “As the mortgagor is not 
liable for rents and profits while in possession, he may 
sell and convey the mortgaged property, and his grantee 
will take his title, and will be protected to the same ex- 
tent as the mortgagor.” In Gilman v. Illinois & Missis- 
sippi Telegraph Co., 91 U. 8. 603, it was held that the 
contract of the mortgagor being to pay interest and not 
rent, he could not be held to account for profits received 
while retaining possession ot the property. And in 
Kountze v. Omaha Hotel Co., 107 U. 8. 878, it was said by 
the court, speaking of the rights of a mortgagee: “But 
in the case of a mortgage the land is in the nature of a 
pledge. It is only the land itself,—the specific thing,— 
which is pledged. The rents and profits are not pledged. 
They belong to the tenant in possession, whether the 
mortgagor or a third person claiming under him.” The 
Chamberlain Banking House having obtained posses- 
slun of the property with the owner’s consent, was en- 
titled to the rents precisely the same as the owner would 
have been had he retained possession. The appellee 
was not entitled to have them applied in satisfaction of 
prior liens. What is here said has, of course, no appli- 
cation to a case where a receiver has been appointed 
upon a showing that the security is inadequate. The 
practical effect of an order appointing a receiver is to 
dlispossess the mortgagor or other person in possession. 
In this case there were no proper steps taken to secwure 
the appointment of a receiver; and the court did not 
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find, nor the evidence show, that the security was proba- 
bly insufficient to discharge the debt due from Canfield 
to the Tecumseh National Bank. The decree in each. 
case will be modified by striking ont the clause provid- 
ing for the application of rents upon the mortgage and 
other liens according to their priority. As thus modified 
the judgment in each case will be affirmed. 


JUDGMENT ACCORDINGLY. 


1 


Kent IK. HAYDEN, RECEIVER, APPELLANT, V. JAMES B. 
HALE Ef AL. (ELIAS BAKER, APPELLEE.) 


FILED JANUARY 5, 1899. No, 8593. 


Appeal: Action at Law: JurRispIcTion. An appeal from an order or 
judgment of the district court in a law action does not invest 
this court with jurisdiction of the cause. 


APPEAL from the district court of Lancaster county. 
Heard below before TrBBEts, J. Dismissed. ; 


Cobb & Harvey and G. If. Lambertson, for appellant. 
Samuel J. Tuttle, for appellee. 


SULLIVAN, J. 


In an action on a promissory note Kent K. Hayden, 
as receiver of the Capital National Bank, obtained a 
judgement against James B. Hale and Joshua Perrin in 
the district court of Lancaster county for the sum of 
$1,258.50. This judgment was paid by the defendants 
therein to Elias Baker, as clerk of the said court. After- 
wards Hayden filed a motion to require Baker to pay 
over to him the whole of the money so received. Baker 
answered the motion, alleging that various parties had 
sued Hayden, in his trust character, in said court and 
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had recovered judgments against him for costs; that 
such costs being unpaid, fee bills were issued for their 
collection, and levied by the sheriff upon a portion of 
the money paid to the clerk on the judgment in favor of 
the receiver and against Hale and Perrin; that the 
money so seized by the sheriff was returned to the clerk 
and was by him applied to the payment of said costs. 
The court denied the motion, and to obtain a reversal of 
this ruling the record is brought here by appeal. 

At the threshold of the case is the question of juris- 
diction. By section 675 of the Code of Civil Procedure 
it is provided: “That in all actions in equity either party 
may appeal from the judgment or decree rendered or 
final order made by the district court, to the supreme 
court of the state.” That the order complained of was 
not made in an action in equity, is a proposition too 
clear to admit of discussion. This court is, therefore, 
without power or anthority to either affirm or reverse it. 
Any judgment rendered here would be a mere nullity. 
(See Lowe v. Riley, 57 Neb. 252;.Campbell v. Farmers & 
Merchants Bank, 49 Neb. 148; Nebraska Loan & Trust Co. 
v. Lincoln & B. H. BR. Co., 58 Neb. 246.)- The proceeding is 


DISMISSED. 


NATIONAL Lire INSURANCE COMPANY OF MONTPELIER, 
APPELLEL, V. Kare MARTIN, APPELLANT, BY AL, 


Firep JANUARY 5, 1899. No. 8587, 


1. Appeal: Errors at TRIAL. ‘Alleged errors in matters of procedure 
occurring at or before the trial cannot be reviewed on appeal. 
In this court the correctness of the judgment rendered on the 
pleadings and proofs is the only question to be considered. 


2. Pleading: ANswEerR. An answer which states “that defendant has 
not sufficient knowledge or information as to the claim of the 
plaintiff, and therefore demands and calls for strict legal proof 
thereof,” presents no issue for trial. 
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APPEAL from the district court of Lancaster county. 
Heard below before HoLMEs, J. Affirmed. 


George McHugh and Charles EH. Magoon, for appellant. 
S. L. Geisthardt, contra. 


SULLIVAN, J. 


This action was brought in the district court of Lan- 
easter county to foreclose two real estate mortgages ex- 
ecuted by Kate Martin to the Clark & Leonard Invest- 
ment Company and by it assigned to the plaintiff, the 
National Life Insurance Company of Montpelier, Ver- 
mont. From a decree of foreclosure rendered against 
her the defendant appeals. 

She complains of the action of the trial court in deny- 
ing her motion to strike from the files the petition and 
supplemental petition, on the ground that the evidence 
of verification is defective. The objection to the of- 
ficial certificate attesting the fact of verification is hy- 
pertechnical. It does not merit serious consideration. 
Besides, this being an appeal, we are not authorized 
to review alleged errors in matters of procedure oc- 
curring at or before the trial. The correctness of the 
judgment rendered on the pleadings and proofs is the 
only question to be considered. (Ainsworth v. Taylor, 53 
Neb. 484; Alling v. Nelson, 55 Neb. 161.) 

Another point urged upon our attention is that the 
decree is not sustained by sufficient competent evidence. 
No evidence was necessary, as the pleadings presented 
no issue for trial. The defendant in her answer states 
“that she has not sufficient knowledge or information 
as to the claim of the plaintiff, and therefore demands 
and calls for strict legal proof thereof.” This is not a 
denial of any of the averments of the petition, and mani- 
festly fails to meet the requirements of-section 99 of the 
Code of Civil Procedure, which provides that the answer 
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shall contain “a general or specifie denial of each ma- 
terial allegation of the petition controverted by the de- 
fendant.” The claim of the plaintiff as stated in the 
petition stood confessed. In Maxieell v. Higgins, 88 Neb. 
671, it was held that “facts pleaded in a petition will be 
taken as admitted where not specifically denied in the 
answer, and the answer avers as to-such facts that the 
defendants, for want of knowledge, neither admit nor 
deny the averments of the petition.” The judgment is 
right and is 
AFFIRMED, 


HENRY OLIVER, APPELLANT, V. JAMES F. LANSING ET AL, 
APPELLEES, AND WILLIAM OLIVER, APPELLANT. 


Firep JANUARY 5,1899. No. 10050, 


1. Judgment: Errecr oF REversan, When a judgment of the district 
court is reversed in an appellate proceeding it ceases, from the 
date of the reversal, to be a lien on the lands of the judgment 
debtor. 


A person who purchases reali estate burdened with 
the lien of a judgment will hold it discharged of such lien in case 
‘the judgment be afterwards reversed. 


Lren or Supsequent Ducres. The subsequent 
rendition of another judgment in the same cause will not revive 
the lien so as to make it effective from the date of the original 
judginent. 


> SPECIAL Fixpines: Review. A judgment predicated on spe- 
cial findings of fact will be reversed if such findings are insuf- 
ficient to sustain it, and its correctness is not otherwise affirma- 
tively shown. 


5. 4 : Specrric Lien. A finding that one of the parties 
to an action has obtained a judgment against the other in a col- 
lateral suit does not warrant the inference that such judgment 
is based on a. specific claim. 


6. Special Findings: PrestmMrrions oN Review. There is no presump- 
tion of law that questions submitted to a trior of fact have been 
established beyond the limits of the special findings made by 
him. 


bell 


. Co-Tenants: Liabriiries INTER SE: Liens. As between themselves, 
co-tenants are liable for the paynient of liens and incumbrances 
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existing against the common estate, in proportion. to their re- 
spective interest therein, each being surety for the others. 


: ———: SUBROGATION. Where one tenant in common 
has paid more than his proper share of a charge upon the com- 
mon property, his interest or ownership therein is not propor- 
tionally expanded, but he is, to the extent of the excessive con- 
tribution, subrogated to the rights of the lien creditor to whom 
the payment thas been made. 


9. : 2 : . The right acquired by such subro- 
gation does not pass to the mortgagee under a mortgage pur- 
porting to convey. the undivided interest of the owner of the 
right in the common property. 


10. Partition: JupGMENT: EQUITABLE LrEN: SEtT-OFF. In an action for 
partition a judgment lien in favor of one co-owner, upon the 
interest of the other, is properly offset against an equitable lien 
in favor of the judgment debtor, upon the interest of the judg- 
ment creditor in the joint estate. 


11. —-—-: Costs: ATrorNEY’s FEES. The plaintiff’s attorney’s fees 
are not taxable as costs in an action for partition where the 
proctedings are adversary. 


APPEAL from the district court of Lancaster county. 
Heard below before HoLMES, J. Iteversed in part. 


Joseph R. Webster and Halleck F. Rose, for appellants. 
Lionel C. Burr and Roscoe Pound, contra. 


SULLIVAN, J. 


The litigation between Lansing and Henry Oliver has 
vexed the courts for years. . A serial history of it will 
be found in the cases of Oliver v. Lansing, 48 Neb. 338, 
Oliver v. Lansing, 50 Neb. 829, and Oliver v. Lansing, 51 
Neb. 818. This appeal is a proceeding in the suit for 
partition, and brings here for review the judgment of 
the district court confirming the referee’s report on in- 
cumbrances, and directing distribution of the fund ob- 
tained from the sale of the real estate in controversy. 
The main question presented for decision grows out of 
the conflicting claims of the plaintiff’s creditors to his 
share of the fund. His brother, William Oliver, claims 
it under a mortgage executed to him during the pen- 

27 : 
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dency of the action, while the defendant claims it by 
virtue of a judgment rendered in his favor by the dis- 
trict court of Lancaster county in a collateral suit be- 
tween the original parties to this cause. To a proper 
understanding of the grounds upon which the rival 
claimants assert title it will be necessary to mention 
some of the steps previously taken in the progress of 
the case. In the answer filed to the plaintiff's demand 
for partition it was alleged that the plaintiff_had ac- 
quired his interest | in the property by. purchase from_the 
defendant and had not paid for the same. It was also 
charged that the plaintiff was indebted to the defendant 
in a large amount for expenditures made by him in im- 
proving the property. There was a prayer for an ac- 
counting and for a specific lien on the property for what- 
ever sum should be adjudged in defendant’s favor. A 
supplemental answer set forth that the defendant had 
recovered a judgment against the plaintiff in an action 
in the same court for the sum of $9,673.66, being pur- 
chase-money due for a part of the real estate in “dispute, 
A reply was filed by the plaintiff, , and, upon a trial of 
the issues joined, the court, on January 29, 1894, made 
the following finding: 

“Sixth—The court further finds that defendant James 
I’. Lansing, on the 26th day of June, 1893, recovered in 
this court a judgment against the plaintiff Henry Oliver 
for the sum of $9,673.66; that within twenty days there- 
after plaintiff filed a supersedeas bond in said action in 
double the amount of said judgment, which was ap- 
proved by the clerk, and said action is now pending on 
appeal in the supreme court; that said judgment is a 
lien upon plaintiff’s interest and share in said real es- 
tate, but that by reason of such appeal and filing and 
approval of said bond is not now enforceable, but that 
the lien of said Lansing pending such appeal should be 
sayed, and the amount of said judgment lien, in case said 
premises be partitioned without sale, should be charged, 
subject to the finding of the supreme court on said ap- 
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peal, upon the parcel set off to plaintiff in severalty, or. 
in case of sale, upon the share of the proceeds of said 
plaintiff, to be withheld on distribution from plaintiff 
till said appeal is determined, then to be distributed ac- 
cordingly as the rights of said parties may be determined 
on said appeal.” 

Afterwards the plaintiff, claiming that the judgment 
mentioned in the foregoing finding had been reversed by 
this court, asked for the appointment of a referee to in- 
quire into the nature and amount of incumbrances on 
the property and make a report concerning the same. 
The matter was referred to Edward P. Brown, Esq., who 
found and reported: (1) That on June 26, 1893, in a sep- 
arate action for an accounting then pending in the dis- 
trict court of Lancaster county, James F. Lansing re- 
covered judgment against Henry Oliver for the sum of 
$9,673.66; (2) that said judgment, on appeal to this court, 
was reversed on May 6, 1896; (8) that on February 23, 
1897, the judgment rendered by the district court in the 
collateral suit was modified by reducing the amount 
thereof to $5,610.36; (4) that this judgment, being 
brought here for review on error, was reversed on June 
3, 1897, and a judgment rendered in this court for 
$7,156.17; (5) that the last mentioned judgment was, 
pursuant to the mandate, entered in the district court 
on October 30, 1897; (6) that on January 29, 1897, 
Henry Oliver and Julia Oliver, his wife, executed to Will- 
iam Oliver a warranty deed conveying the premises in 
controversy as security for a bona fide indebtedness 
amounting to nearly $30,000; (7) that William Oliver took 
said conveyance with notice of the proceedings in this 
action “and subject to the decree therein pronounced ;” 
(8) that the deed to William Oliver was duly recorded 
February 10, 1897. Upon these facts the referee reachel 
the conclusion that the mortgage of William Oliver was 
a lien on the fund in question, subject to the lien of Lan- 
sing’s judgment for $7,156.17. The trial couit approved 
this conclusion, but its correctness is challenged by the 
appeal, 
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It is quite obvious that the Lansing judgment, con- 
sidered without reference to the claim on which it was 
based, would be a lien on the plaintiff's interest in the 
property, or in the proceeds resulting from a sale of such 
interest, subordinate to the mortgage lien in favor of 
William Oliver. It is true, of course, as found by the 
referee, that William. Oliver took his conveyance with 
notice of the pendency of this action and subject to the 
decree previously pronounced in favor of Lansing; but 
the permanence of the lien established by that decree 
was expressly declared, to be dependent on the action of 
this court in the collateral suit. The judgment in the 
collateral suit was reversed. Its vitality was extin- 
guished, and the lien which depended on its existence 
was lost. So the finding of the referee upon this point 
means nothing more than that William Oliver took his 
conveyance with full knowledge of Lansing’s lifeless 
judgment. All this apparently is conceded by counsel 
for Lansing, but it is urged with great earnestness that 
the judgment finally rendered by this court in the col- 
' Jateral suit represents a portion of the purchase price of 
the property in question; and that, there being a de- 
mand for a specific lien asserted in both the cross-peti- 
tion and supplemental answer, the rights acquired by 
William Oliver under his deed are subject to the rights 
of the defendant as ultimately fixed by the judgment 
of the trial court in this cause. The difficulty with this 
position is that the record contains no sufficient facts 
to sustain it. The defendant alleged that his claim was 
for purchase-money. He alleged that the judgment re- 
covered in the collateral action was for the purchase 
price of the property in dispute; but the district court, 
on a trial of the issues, found only that he had a judg- 
ment. This finding was, in legal effect, a denial of Lan- 
sing’s demand for a specific lien grounded on the pe- 
culiar character of his claim. The judgment of January 
29, 1894, was a final adjudication of all the material facts 
submitted to the court and within the issues. It was 
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not an adjudication in favor of Lansing upon his asserted 
right to a specific lien. It merely gave contingent rec- 
ognition to the lien of a general judgment previously 
pronounced. Neither.is there in the report of the referee 
appointed to make inquiry touching liens and incum- 
brances on the partitioned estate any fact from which it 
may be inferred that the judgment rendered by this 
court in the collateral suit represents any portion of the 
purchase price of the lots in controversy. He finds only 
that the action in which the judgment was rendered was 
brought by Oliver against Lansing for an accounting. 
The judgment awarding Lansing a prior lien on the 
fund in court for distribution would only be warranted 
by a finding that the basis of the lien was a balance due 
on account of the.sale to Oliver of an interest in the par- 
titioned property. There being no such finding, the con- 
clusion of the referee is unsustained by the facts, and 
the court therefore erred in confirming his report. 
Another complaint of the appellants relates to the 
disposition made of certain claims which accrued to the 
plaintiff against the defendant during the pendency of 
the litigation. From the report of the referee it appears 
that subsequent to the entry of the decree confirming the 
shares of the parties and directing partition to be made 
the plaintiff paid, to discharge taxes and reduce incum- 
brances on the joint estate, the sum of $2,958.03 more 
than was paid by the defendant for the same purpose. 
Half of this amount, being $1,479.02, was credited on the 
judgment in favor of Lansing. The objection to this ac- 
tion of the trial court is that, in effect, and by indirec- 
tion, it gave to Lansing a prior lien on Henry Oliver’s 
share of the fund, to the extent of the amount so credited. 
But of this neither of the Olivers is in a position to com- 
plain. In the absence of an explicit finding to the con- 
trary we assume that the mortgage to William Oliver 
_ purported to cover nothing more than Henry Oliver’s 
undivided half-interest in the land. Lansing and Henry 
Oliver being joint and equal owners of the property, 
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each was liable for one-half the liens and incumbrances,__ 
existing against it. To the lien creditors the land itself 
‘was, of course, liable; but as between the owners each 
was liable primarily for one-half the existing charges, 
and for the other half only as surety for his co-tenant. 
(Watson’s Appeal, 90 Pa. St. 426; Fisher v. Dillon, 62 TI. 
379; Newbold v. Smart, 67 Ala. 326.) It is a familiar prin- 
ciple of equity jurisprudence that a surety who has 
paid off the debt of his principal is entitled to be sub- 
rogated to the securities in the hands of the creditor 
to whom payment has been made. By the fact of pay- 
ment the surety becomes an equitable assignee of 
such securities and entitled to enforce them for his own 
indemnification. An actual assignment is not necessary. 
Equity treats the assignment as having been made.” In 
24 Am. & Eng. Ency. of Law 236 the rule is thus stated: 
“If one of several tenants in common pay off a lien bind- 
ing the common property, there will.be no merger of his 
demand, but he will be considered a surety for his co-ten- 
ants and subrogated to the rights of the creditor against 
them for their proportion of the debt.” In Fischer v. Es- 
laman, 68 Ill. 78, it is said: “Where one tenant in com- 
mon removes an incumbrauce from the common estate, 
the other tenants must contribute to the extent of their 
respective interests, aud to secure such contribution a 
court of equity will enforce upon such interests an equi- 
iable lien of the same character with that which has 
been removed by the redeeming tenant.” In Titsworth 
v. Stout, 49 Ill. 78, it is said: “The redeeming tenant in 
common, in order to secure contribution, is substituted 
to the same lien which he has redeemed.” Other cases 
to the same effect are Rankin v. Black, 1 Head [Tenn.] 
650; Gee v. Gee, 2 Sneed [Tenn.] 395; Dowdy v. Blake, 50 
Ark. 205. We have been referred by counsel to no case, 
and in the course of a pretty thorough investigation 
have found none, in which it is held that payments made 
by one co-tenant beyond his just proportion, to reduce 
incumbrances, results in an expansion of the interest or 


VOL. 57] JANUARY TERM, 1899. 399 


Oliver v. Lansing. 


ownership of such tenant in the common property. On 
the contrary, the doctrine of all the authorities seems to 
be that his interest, in such case, remains the same, but 
that to the extent he has made payments beyond his 
share he stands in the shoes of the creditor to whoii the 
payments have been made. This being so there is no 
ground for the contention that the rights which Heury 
Cliver acquired against Lansing as equitable assignee 
of the lien creditors passed to-William Oliver under the 
warranty deed. Had that instrument assumed to con- 
vey the entire property a different question would be 
presented. : ’ 

The plaintiff further complains of the action of the 
court in denying his motion to have his counsel’s fees 
taxed as costs. Section 841 of the Code of Civil Proced- 
ure is as follows: “All the costs of the proceedings in 
partition shall be paid in the first instance by the plain- 
tiffs, but eventually by all the parties in proportion to 
their interests, except those costs which are created by 
contests above provided for.” It was said in Ntunton 
County v. Madison County, 10 Neb. 304, that statutes giv- 
ing costs “fare not to be extended beyond the letter, but 
ave to be construed strictly.” The term “costs,” in its 
common acceptation, does not include attorney’s fees, 
and whatever may be the rule in friendly actions for 
partition, we are entirely clear that there is no authority 
under the section quoted for taxing such fees in cases 
like this where the plaintiff’s title or right to partition is 
contested. If this were not so, as was said in Swartzel v. 
Rogers, 3 Wan. 380, “the more doubtful the plaintift’s 
right of recovery, the greater shall be the defendant’s 
liability to plaintiff's counsel for costs.” In Hutts v. 
Martin, 154 Ind, 587, it was held that a statute providing 
for the taxation of all costs and necessary expenses 
against the partitioners was not broad enough to cover a 
liability for attorney’s fees incurred in prosecuting an 
action for partition. In Kilgour v. Craicford, 51 Tl. 249, 
construing a statute providing for the allowance of coun- 
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sel fees in suits for partition, the court say: “Where the 
proceedings are amicable, and the parties defendant do 
not deem it necessary to employ counsel to protect their 
interests, it is proper that the power given by this law 
should be exercised, as all the parties have the benefit of 
the partition. But where the defendants deem it neces- 
sary to employ counsel, in order to protect their interests, 
and secure a just partition, or an equitable assignment 
of dower, we can see no reason why they should be re- 
quired not only to pay the fees of their own counsel, but 
also a part of the fees of adverse counsel. This is not 
done in other legal proceedings, in some of which it 
might be done with much more propriety, as when, for 
example, a defendant is resisting the payment of an hon- 
est debt. In these partition proceedings the defendants 
have generally been guilty of no default or wrong. In 
many cases there are minor heirs or married women, 
which circumstance renders Jegal proceedings unavoid- 
able, and even where there are not, the mere fact that 
the joint owners have not been able to agree upon a par- 
tition is no reason why the defendants should be made 
to pay the counsel of complainants. We are satisfied 
that the act should be construed as intending the taxa- 
tion of counsel fees only in cases where the proceedings 
are amicable.” The same rule is recognized in Finch v. 
Garrett, 102 Ia. 381, Grubbs’ Appeals, 82 Pa. St. 29, Fidelity 
Tus. Trust & Safe Deposit Co’s Appeal, 108 Pa. St. 342, 
Metheny v. Bohn, 164 Ill. 495, Lang v. Constance, 46 S. W. 
Rep. [Ky.] 693, and Duncan v. Duncan, 63 Ta. 150. The 
judginent of the district court is reversed to the extent 
that Lansiny’s Judgment is given priority over the lien 
of William Oliver’s mortgage on the fund in question. 
In all other respects the judgment is affirmed. <A judg- 
ment will be rendered in this court modifying the judg- 
ment of the distvict court in accordance with the views 
herein expressed. 
JUDGMENT ACCORDINGLY, 
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Levi L. FISHER ET AL., APPELLANTS, V. LILLIAN DONOVAN 
ET AL., APPELLEES. 


FILED JANUARY 5, 1899. No. 8547. 


1. Trust Funds: DispursemMeEents. To create a trust fund out of which 
a trustee may make disbursements the trustor must have some 
present or future right to, or interest in, the fund directed to 
be set apart. 


2. Beneficiary Society: Members: Trusts: CREDITORS. A member of 
a fraternal beneficiary society has no such interest or property 
in the proceeds of a certificate therein that he can impress such 
proceeds with a trust in favor of his creditors. 


CerriricaTtE: Expectancy. A certificate in a fraternal 
beneficiary society is a mere expectancy, and the beneficiary has 
no vested right therein. 


4, : Ciance or BenrEriciary. A member holding a certificate 
in a fraternal beneficiary society may at his option change the 
beneficiary therein so Jong as he complies with the laws of such 

' society and keeps within its limitations, and those of the stat- 
ute under which it is organized. 


5. : CERTIFICATE: TITLE TO Funp. Upon the death of a mem- 
ber holding a certificate in a fraternal beneficiary society the 
money arising from such certificate vests absolutely in the bene- 


ficiary properly designated by the member, 


RigutTs oF Crepirors. Creditors have no 
right to, or interest in, a certificate in a fraternal beneficiary so- 
ciety, either before or after the death of the member, and they 
eannot participate in the fund derived therefrom, 


7. Evidence: Foreign Laws. The contrary not appearing, the statute 
of a sister state will be presumed to be similar to our own. 


8. Beneficiary Societies: Construction or RuLes. The rules and 
regulations of fraternal beneficiary societies for the creation and 
payment of their funds to the properly designated beneficiaries 
should receive such liberal construction as to carry out the 
benevolent purposes sought to be accomplished. 


9. Promise to Pay Debt of Another. The promise of one party to 
pay the debt of another cannot be enforced unless such promise 
be in writing signed by the party to be charged. 


APPEAL from the district court of Fillmore county. 
Heard below before Hasrines, J. Affirmed, 
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The opinion contains a statement of the case. 


John D. Carson, for appellants: 


A trust involving personalty may be created by parol. 
(Allen v. Withrow, 110 U. S. 119; Gilman v. McArdle, 99 
N. Y. 451; Ellis v. Secor, 31 Mich. 185.) 

Any language showing that property or money shall 
be held for a purpose, or on behalf of another, will con- 
stitute a paro}] trust. (Foote v. Foote, 58 Barb. [N. Y.] 
258; Chase vr. Perley, 19 N. E. Rep. [Mass.] 398.) 

A verbal trust partially performed will be enforced in 
equity. (Robbins v. Robbins, 89 N. Y. 251.) 

A trustee who accepts a fund impressed with a trust 
is estopped to assert that he has not formally accepted 
the same. (McBride v. McBride, 51 N. W. Rep. [Mich.] 
1118.) 

The money received by Lillian Donovan on policies of 
insurance is impressed with a trust and should be ap- 
plied by her to payment of debts enumerated by her hus- 
band to be paid out of the fund. (Cobb v. Knight, 74 Me. 
2538; Phipard v. Phipard, 8 N. Y. Supp. 729; Boasburg v. 
Cronan, TN. Y. Supp. 5; Clark v. Durand, 12 Wis. 248; 
flutchings v. Miner, 46 N. ¥. 456; Kelley v. Mann, 56 La. 
625; Collins v. Dawley, 4 Colo. 188; Holland v. Taylor, 111 
Ind. 121; Grand Lodge A. O. U. W. uv. Noll, 51 N. W. Rep. 
[Mich.] 268; Bloomington Mutual Life Benefit Ass’n v. Blue, 
11 N. E. Rep. [Yl] 331.) 


Charles H. Sloan, contra: 


The beneficiary could only be changed in the manner 
provided by the rules of the societies. There was no 
compliance with the rules. Under the statutes and under 
the rules of the societiés creditors of a member cannot 
become beneficiaries. Upon the death of a member the 
beneficiary becomes the absolute owner of the fund, and 
creditors of assured cannot participate therein. (/Tellen- 
berg v. Order of B’Nai Berith, 94 N. Y. 582; Thomas v. 
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Thomas, 181 N. Y. 205; Central Bank of Washington v. 
Hume, 128.0. 8. 159; Brockhaus v. Kemna, 7 Fed. Rep. 
609; Timayenis v. Union Mutual Life Ins. Co., 21 Fed. Rep. 
223; In re Richardson, 47 L. T. R. n. 8. [Eng-] 514; He 
parte Dever, 18 L. R. Q. B. Div. [Eng.] 664; Glanz ». 
Gloeckler, 104 Dl. 5738; Pence v. Makepeace, 65 Ind. 345; 
Wilburn v. Wilburn, 88 Ind. 55; Harley v. Heist, 86 Ind. 
196; Allis v. Ware, 28 Minn. 166; McClure v. Johnson, 56 
Ia. 620; Olmstead v. Masome Mutual Benefit Society, 37 
Kan. 93; Manhattan Life Ins. Co. v. Smith, 44 O. St. 156; 
Robinson v. Duvall, 79 Ky. 83; Vollman’s Appeal, 92 Pa. St. 
50; Gosling v. Caldwell, 1 Lea [Tenn.] 454; Crittenden vr. 
Phenia Mutual Life Ins. Co., 41 Mich. 442; Fowler v. But- 
terly, T3 N. Y. 68.) 


I’, B. Donisthorpe, also for appellees. 


SULLIVAN, J. 


-This action was brought to restrain the defendant 
Lillian Donovan, widow of Jere Donovan, deceased, from 
converting to her own use the proceeds of two certificates 
of life insurance issued to her late husband by fraternal 
beneficiary societies, and to impress such proceeds with 
a trust in favor of the plaintiffs as creditors of the in- 
sured. From a decree in favor of defendants the plain- 
tiffs have appealed. 

Jere Donovan was postinaster at Geneva, in Fillmore 
county. He was indebted to the plaintiffs and others 
for borrowed money. He represented to his creditors 
that in case of his death they would be paid out of the 
moneys to be derived from insurance upon his life. The 
insurance carried by him was as follows: In the Knights 
of Pythias, $1,000, payable to his two infant children; 
in the Ancient Order of United Workmen, $2,000, of 
which sum $1,000 was payable to his widow and $500 
to each of his children; in the Modern Woodmen of 
America, $2,000, of which half was pavable to his widow 
and half to his children. September 4, 1894, Mr. Dono- 
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van was taken sick. His sickness continued until Oc- 
tober 25 of that year, when he died. At times during his 
illness he was troubled and anxious about his debts 
and expressed a desire that in case he did not recover 
they be paid out of his life insurance. On one occasion 
he asked Mr. Carson, an attorney, to call, and to him 
he gave a list of his liabilities. On another occasion, 
while his physician was present, he called his wife into 
the sick-room and said to her: “I want you to pay my 
debts. Will you do it?” To which she responded, “Yes.” 
He also said, “Doctor, you hear this, don’t you?” To 
which the doctor replied, “Yes.” Nothing else was said 
or done. It is asserted by appellants that these facts and 
circumstances constituted Lillian Donovan a trustee of 
the fund afterwards received by her in satisfaction of 
the benefit certificates, and that she should be now com- 
pelled to execute the trust. Mrs. Donovan was appointed 
administratrix of her deceased husband’s estate. After 
setting off to her the exemptions provided by law for 
the widow there remained nothing for distribution 
among creditors. However, she voluntarily paid several 
claims against the estate, and the appellants, asserting 
that she did this in partial execution of the trust, ear- 
nestly insist that she be now required to carry out com- 
pletely the wishes expressed by her husband in his last 
illness. , 

To create a trust fund out of which a trustee may 
make disbursements, the trustor must have some present 
or future right to or interest in the property directed to 
be set apart. In other words, to constitute a valid trust 
there must be (1) a competent trustor, (2) a transfer to a 
competent person, (3) a fund or object capable of being 
transferred, and (4) a cestui que trust capable of taking or 
participating in the fund. (Commissioners x. Walker, 6 
How. [{Miss.] 148.) Had Jere Donovan such a right or 
interest in the certificates in question, and have his 
creditors, the appellants here, the right to participate 
in the fand? We think not, The purposes and objects 
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of these beneficiary organizations are vastly different 
from these of ordinary life insurance companies. The 
so-called “old line” life insurance companies, inimedi- 
ately on the issuance of a policy, confer on the bene- 
ticiary a. valuable right which cannot be divested with- 
out the consent of such beneficiary. Such policies may 
be pledged or assigned by the beneficiary as security 
for debts of the insured. These policies often by law 
have a marketable or cash surrender value, making them 
a form of property. But not so with certificates in fra- 
ternal beneficiary societies. They are mere expectancies. 
The beneficiary has no vested rights in them, and the in- 
sured may at any time, at his option, change the bene- 
ficiary, provided only he keep within the limitations es- 
tablished by the rules of the society, and complies with 
the laws respecting a change of beneficiary. Neither 
have these certificates a cash surrender value. The su- 
preme court of Pennsylvania, in construing a certificate 
similar to those in question here, say: “The testator had 
no property in the fund. * * * The fund in fact was 
never his property. He had power of appointment only, 
and such power did not create any property in him. The 
purpose of these certificates excludes the claim that there 
was any property in him.” (Northwestern Masonic Aid 
Ass'n v. Jones, 154 Pa. St. 99.) The insured member of 
such societies has himself no interest in the fund. He 
possesses only a mere power of appointment. (Rollins v. 

VeHatton, 16 Colo. 203; Hellenberg v. District, 94 N. Y. 
580.) Jere Donovan had no property in the certificates. 
He had no right or interest therein upon which he could 

impress a trust. Upon his death the money arising from 

the certificates became absolutely the property of the 
beneficiaries, to do with as they saw fit. The widow 

‘could use the money to pay such of her husband’s debts 

as she wished to pay, or she might retain it all for her 

individual use. The societies paying the money were 

organized to “issue certificates of indemnity calling for 

the peyment of a certain sum, known and defined, in 
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case of death, * * * to the widow, orphan or or- 
phans, or other persons dependent upon such members.” 
(Compiled Statutes 1895, ch. 16, see. 198.) The constitu- 
tion of the Ancient Order of United Workmen provides 
that “Each member shall designate the person or per- 
sons to whom ithe beneficiary fund due at his death shall 
be paid, who shall, in every instance, be one or more mem- 
bers of his family, or some one related to him by blood, 
or who shall be dependent upon him.” (Constitution 
A. O. U. W., art. 6, sec. 4) The by-laws of the Modern 
Woodmen of America provide: “The objects of this 
fraternity are to promote true neighborly regard and fra- 
ternal love, to bestow substantial benefits upon the 
family, widow, heirs, blood relations, affianced wife, or 
person dependent upon the member, and such others as 
may be permitted by the laws of the state of [linois.” 
(By-Laws M. W. A., div. 1, sec. b.) None of these designa- 
tions include creditors, so that the insured did not have 
the right, even, to make a formal change designating his 
creditors as beneficiaries. The laws of this state gov- 
erning such societies preclude creditors of a member from 
participating in the fund so created. The statutes of the 
states in which these societies were organized not being 
pleaded, we presume they are similar to our owu. The 
statute or charter of the order designating beneficiaries 
controls. (Britton v. Supreme Council, 46 N. J. aq. 102; 
National Mutual Aid Ass’n v. Gonser, 43 0. St. 1; Caudell 
v. Woodward, 96 Ky. 646.) A person not of the class for 
whose benefit a mutual benefit association is organized 
cannot be a beneficiary. (Wolf v. District Grand Lodge, 
102 Mich. 23; Britton v. Supreme Council, supra; Al wander 
" v. Parker, 144 11. 355; Norwegian Old People’s Home Society 
v. Willson, 52 N. E. Rep. [Ill] 41.) The beneficiaries 
which may be designated are but few, and creditors 
of the member are not among thein. Even though Jere 
Donovan had complied with all the provisions and 
forms required by the societies respecting a change of 
beneficiary, plaintifis could not have been named, since 
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creditors are not within the limitations either of the 
statute or of the by-laws of either society. Either the 
statutes of the state, or the charter or by-laws of mu- 
tual benefit societies, usually provide that the fund is 
established for the benefit of the widow, children, or- 
phans, relatives, or dependents of the deceased member; 
and where such provision is made the beneficiary desig- — 
nated must be in one of the classes mentioned. (lsey t. 
Odd Fellows’ Mutual Relief Assn, 142 Mass. 224; Presby- 
teriqn Mitual Assurance Fund v. Allen, 106 Ind. 593; Su- 
prome Council American Legion of Honor v. Perry, 140 Mass, 
580; Shillings v. Massachusetts Banefit Assn, 146 Mass. 217.) 
In Skillings vo Massachusctis Benefit Assn the court say: 
“A person whose only relation to the deceased member is 
that of a creditor is not a person dependent upon him 
within the meaning of these statutes, and the promise 
to pay the plaintiff is void. Such a promise is beyond the 
powers of the association and contravenes the intention 
of the statute under which the association was organ- 
ized. The plaintiff therefore cannot maintain an action 
on this promise, either for his own use or for that of any 
other person.” These fraternal beneficiary societies, in 
their present form, are comparatively recent creations. 
They respond to a popular demand for protection to de- 
pendents at reasonable cost. They provide what is often 
called the “poor man’s insurance.” In most, if not all, 
the primary object is to provide substantial benefits, in 
case of the death of the member, to the widow, orphans, 
or dependents of such member; to provide means for the 
family when the main support is gone. Their purposes 
are laudable. They provide means to maintain the 
widow, and feed, clothe, and educate the orphans, and 
thereby relieve the state of burdens which otherwise 
‘might fall upon it. The provisions for the creation and 
payment of these sacred funds to the properly designated 
beneficiaries should receive such liberal construction that 
the widow, the orphan, or other dependent may receive 
the intended benefit. 


368 NEBRASKA REPORTS. [Vou. 57 


Brownell vy. Fuller. 


In determining who is entitled to receive the benefits 
of the provisions of societies of this kind it is the duty of . 
the court to construe the statute and their rules and regu- 
lations liberally, and in such manner as to carry out the 
beneficent purposes sought to be accomplished. (Ballou 
v. Gile, 50 Wis. 614; Supreme Council American Legion of 
Honor v. Perry, supra.) It is true Mrs. Donovan did as- 
sent to her husband’s request to pay his creditors, but 
since he failed to provide the trust fund out of which pay- 
ment might be made, the plaintiffs cannot recover from 
her as trustee. After her husband’s death, there being 
no proper change of beneficiary, half the proceeds cf the 
certificates in question became absolutely the money of 
Mrs. Donovan, and the promise she made was, at most, 
but a promise to pay her husband's debts out of her own 
property. There is no claim that the promise was in 
writing, and it is a familiar doctrine that a promise to 
answer for the debt, default, or misdoings of another is 
within the statute of frauds, and, to be binding, must be 
in writing signed by the party to be charged therewith. 
(Compiled Statutes, ch. 32, sec. 8.) Mis. Donovan can- 
not be held in this action, either as trustee or individu- 
ally, for plaintiffs’ demands. The decree of the trial 
court is therefore : 

AFFIRMED. 


BROWNELL & COMPANY V. JOHN A. FULLER ET AL. 
FILED JANUARY 5, 1899. Wo. 9876. 


Replevin: Verpict: VALVE oF Property: Review. In an action of 
replevin, wherein plaintiff was in possession of the personal 
property in dispute at the time of the trial, a judyiment of the 
district court for a return of the property, or for its value of a 

* certain fixed sum, must be reversed where there was no finding 
in the verdict with reference to such value., 


Error from the district court of Douglas county. 
Tried below before POWELL, J. Reversed. 
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Lane & Murdock and Congdon & Parish, for plaintiff in 
error. 


B.N. Robertson, contra. 


Ryan, C. : 

This action of replevin was instituted in the district 
court of Douglas county by Brownell & Co., a corpora- 
tion, against John A. Fuller and Daniel Smith for the 
possession ‘of a certain boiler and engine. It has once 
been in this court, and for a complete statement of the 
facts reference may be had to the opinion filed on that 
occasion. (Fuller v. Brownell, 48 Neb. 145.) After the 
cause was remanded there was another trial, in which 
there was a judgment in favor of Fuller, of which plain- 
tiff in its turn seeks a reversal by proceedings in error. 
Plaintiff in the district court gave bond as required by 
statute, and thus was in possession of the property in 
dispute at the time of the trial. The court instructed 
the jury to find for the defendant Fuller that at the com- 
mencement of the action he had the right of property 
and the right of possession of the property described in 
the petition. This instruction closed with this language: 
“You will further find the value of said property as 
shown by the evidence, together with interest thereon at 
seven per cent per annum from the 13th day of January, 
1891, to May 8, 1807.” After receiving this instruction 
the jury returned the following verdict: “We * * * 
do find for said J. A. Fuller, and do find at the commence- 
ment of this action said defendant had the right of prop- 
erty and the right of possession of the boiler and engine 
in controversy herein, and do assess his damages at the 
sum of $500, together with interest thereon at the rate 
of seven per cent per annun from January 13, 1891,— 
total amount, $754 & 33 cents.” There was a remittitur 
of $34.73, whereupon there was a judgment in favor of 
the defendant Fuller, “That he recover from plaintiff his 

28 
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damages, assessed at $219.60, or in case return of said 
property cannot be had, that he recover of said plaintiff 
the valne thereof, assessed at $500, and interest thereon, 
assessed at $219.60, and costs of suit.” 

It is required by section 191a, Code of Civil Procedure, 
that in cases like this the judgment shall be for a return 
of the property or the value thereof in case a return can- 
not be had, or the value of the possession of the same, 
and for damages for withholding said property and costs 
of suit. The instruction of the court therefore properly 
required the jury to find the value of the property as 
shown by the evidence; but the jury failed to do this, but 
found the damages to be $500. The court seems to have 
assumed that this was a finding equivalent to a finding 
of the value of the property, and accordingly its jude- 
ment was for a return of the property or, in case a re- 
turn could not be had, that defendant recover of plaintiff 
the value of said property, assessed at $509. There was 
in the verdict no attempt to fix the value of the proprty, 
and the judgment in that respect was for that reason 
without the support of a finding necessary to sustain if. 
It therefore cannot stand. (Foss v. Marr, 40 Nib. 559; 
Gordon v. Little, 41 Neb. 250.) The judgment of the dis- 
trict court, because of the error indicated, is reversed and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED. | 


ICILPATRICK-KOCH Dry Goops COMPANY Vv. REUBEN 
_ ROSENBERGER. 


Firep January 5, 1899. No. 8619. 


Replevin: JusTicE oF THE Prace: JURISDICTIONAL AMOUNT. Whether 
or not a justice of the peace in a replevin action should, because 
of want of jurisdiction, certify the same to the district court for 
trial depends upon the appraisement provided for by section 
1038, Code of Civil Procedure. 
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ERRoR from the district court of Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


W. VW. Morsman, for plaintiff in error. 
Horton & Blackburn, contra. 


RYAN, C. 

This action of replevin was brought by Rosenberger & 
Co. before W. A. Foster, a justice of the peace of Douglas 
county. Afterwards, by intervention, Kilpatrick-Isoch 
Dry Goods Company sought to establish a right of pos- 
session to the personal property in dispute. The ap- 
praisers fixed the value of the property at $190.78, and 
accordingly a bond was executed as provided by law. 
Upon the trial of the case the justice of the peace found 
that the value of the property exceeded $200, and. there- 
upon, without doing more, certified the cause to the dis- 
trict court. In the district court exceptions were filed 
to its jurisdiction of the subject-matter, and these ex- 
ceptions were sustained. It is conceded that the ques- 
tion involved is whether section 1088, Code of Civil 
Procedure, describes the appraisement by which the juris- 
diction of a justice of the peace in cases of this kind is 
to be determined. That section is as follows: “or the 
purpose of fixing the amount of the undertaking, the 
value of the property shall be ascertained by the oath 
of two responsible persons, whom the officer shall sweat 
truly to assess the value thereof.” In Hill rv. Wilkinson, 
25 Neb. 108, it was held that the appraisement undex the 
provisions of this section is the appraisement by which 
the jurisdiction of the justice of the peace is to be deter- 
mined, and the same view was announced in Butes v. 
Stanley, 51 Neb. 252. Under the provisions of section 
1039, Code of Civil Procedure, therefore, the district court 
properly held that the case was not one which should 
have been certified up, as this was, and its judgment is 
accordingly 

ATFIRMED. 
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Drs MOINES INSURANCR COMPANY, APPELLANT, V. JOHN 
; J. DAVIS ET AL., APPELLEES. 


Finep JANUARY 5, 1899. No. 8588. 


Conflicting Evidence: Review. Findings of fact of the district court 
upon fairly conflicting evidence will not be disturbed on appeal 
in the supreme court. 


APPEAL from the district court of Lancaster county. 
Heard below before Homers. J. Affirmed. 


Bochner & Rummons, for appellant. 
A. R, Talbot, contra. 


‘RYAN, C. 


This was an action in the district court of Lancaster 
county to subject certain real estate, of which the title 
was held by Sophia W. Davis, to the payment of two de- 
ficiency judgments against her husband, John J. Davis. 
One of these judgments was for $190 and was rendered 
March 31, 1894. The other was for $240, of the same 
date. It was alleged in the petition that the foreclosure 
decrees upon which the sales left due the sums alleged 
were entered at the September term, 1892. There is in 
the record no information as to the nature or date of the 
original indebtedness secured by the mortgages upon 
which foreclosures were had. There was, therefore, no 
evidence which would serve to estop Mrs. Davis’ asser- 
tion of whatever rights were hers because of having 
permitted her husband to deal with her property and ob- 
tain credit upon the faith of being its real owner. ‘The 
property, through an intermediary trustee, was conveyed 
by the husband of Mrs. Davis to her between the date of 
the entry of the decrees and the rendition of the defi- 
ciency judgments. She based no claim of protection on 
any other fact than that the property bad been acquired 
by her husband by the use of her means derived inde- 
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pendently of him or his property. The title was taken in 
his name to enable him to handle it more readily in the 
frequent exchanges contemplated, but as between the 
husband and wife she was always recognized as entitled 
to the ownership. The property she sold to Mr. Allen, 
who in some matters had acted as her attorney with ref- 
erence to the management of some cases in court. The 
trustee through whom she derived the title from her 
husband was also Mr. and Mrs. Davis’ counsel in legal 
matters. There was no attempt to disguise the fact that 
the instrumentalities she employed were such as she 
would probably have used if she had intended to obtain 
title to the property of her husband to the prejudice of 
his creditors. Notwithstanding these unfavorable condi- 
tions the evidence was direct and convincing that her 
equitable rights were such that the legal title she had 
acquired and conveyed were entitled to protection, and 
the district court properly so held. Its judgment is ac- 
cordingly 
AFFIRMED. 


SAMUEL K. Davis vy. instr NAtloNaAL BANK OF GRIN- 
NELL, Iowa. 
Finep JANUARY 5, 1899. No. 8568, 
Pleading: UNDENIED ALLEGATIONS. Al] material allegations of new 
matter contained in an answer are admitted and must be taken 


as true if no reply is made to them. Following National Lumber 
Co. v. Ashby, 41 Neb. 292. 


Error from the district court of Gage county. Tried 
below before BusH, J. Reversed. 


G. M. Johnston, for plaintiff in error, 


J. H. Cobbey, contra. 
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. RYAN, C. 


This action was brought in the district court of Gage 
county upon the transcript of a judgment rendered by 
the district court of Poweshick county, Iowa, and a re- 
covery was had herein as prayed. In the petition filed in 
the district court of Gage county it was alleged that the 
judgment in Iowa had been rendered by a court having 
gencral eqnity and common-law jurisliction. There was 
no averment as to jurisdiction of the person of the de- 
fendant in the Poweshiek county district court. In the 
answer in this case in the district court of Gage county 
it was alleged that the action in Poweshiek county, Iowa, 
was upon an alleged negotiable promissory note claimed 
to have been executed by defendant and others; that at 
the time of the execution of said note, and at all times 
since, none of the purported makers was a resident of 
Towa; that said note was not payable at any particular 
place in Iowa in which a maker of said note was a resi- 
dent, and there was a denial that said action in Iowa 
was brought where any defendant, being a maker of said 
note, resided. In this connection it was alleged in the 
answer that the provisions of section 2586, 2 McClain’s 
Annotated Code of Iowa, governed as to the place 
where snit must be brought in that state, and that 
the provisions of said section applicable are in this lan- 
guage: “But in all actions upon negotiable paper, except 
when made payable at a particular place, in which any 
maker of such paper, being a resident of the state, is 
made defendant, the place of trial shall be limited to the . 
county wherein some of the makers of such paper reside.” 
It was, therefore, in the auswer denied that the district 
court of Poweshiek county, Iowa, had jurisdiction of the 
subject-matter of the action or of the person of the de- 
fendant. There was no reply to the averments of the 
answer herein, and these averments of facts disclosing 
the want of jurisdiction of the district court in Iowa were 
therefore admitted to be true, (National Lumber Co, v, 
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Ashby, 41 Neb. 292.) There was in this case, under the 
facts.and statute pleaded in the answer, a tacitly con- 
fessed want of jurisdiction in the district court of Powe- 
shiek county, Iowa, to render a judgment against the 
defendant, and such a judgment rendered, as we must 
assume, without jurisdiction furnished no sufficient evi- 
dence to sustain a judgment in any of the courts of this 
state. The judgment of the district court is therefore 
veversed and the cause is remanded for further pro- 
seedings. 
REVERSED AND REMANDED. 


EvIAS BAkER v.. JOHN PETERSON. 
Firep JANUARY 5, 1899, No. $594 


1. Pleading: Unprenxirp ALLEGATIONS. The averments of a petition 
not denied in the answer must be accepted as true wheve there 
is involved no question of value or the amount of damages. 


2. Clerk of District Court: GaARNISHMENT: PLEADING. Where by his 
answer the defendant concedes that he received and receipted 
for certain money as clerk of the district court, and has paid a 
portion of it to his successor in office, he is still presuined to re- 
tain the balance in custudia legis, notwithstanding the fact that 
he may actually have paid it out on an ineffectual garnishment, 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. 


Sawyer, Snell & Frost, for plaintiff in error: 

After the claim of plaintiff in the foreclosure suit was 
paid in full, the surplus turned over to the clerk of the 
district court belonged to defendant. The fund was not 
in custodia legis, but was subject to garnishment in the 
hands of the officer. (Oppenheimer v. Marr, 31 Neb. 811; 
Lerout v. Buldus, 13 S. W. Rep. [Tex.] 1019; Weaver v. 
Davis, 47 M1]. 240; King v. Moore, 44 Am. Dec. [Ala.] 44; 
Dunsmoor v. Purstenfeldt, 26 Pac, Rep. [Cal.] 518; Weaver 
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wo. Cressman, 21 Neb. 675; Langdon v. Lockett, 41 Am. Dee. 
[Ala.] 18; Hoffman v. Wethercll, 42 Ta. 89; Gaither v. Bal- 
lew, 69 Am. Dec. [N. Car.] 163; Clark v. Bogys, 41. Am. 
Dec. [AJa.] 85; Rood, Garnishment sec. 32; Waples, At- 
tachment 221; Wade, Attachment sec, 421.) 


Benjamin £, Johnson, contra. 


Ryan, C. 


The judgment in this case was rendered by the district 
court of Lancaster county upon its determination of the 
insufficiency of the answer on a general demurrer thereto. 
We shall therefore briefly summarize the facts pleaded 
in the petition and in the answer. For his cause of ac- 
tion Peterson, the plaintiff, alleged that on Iebruary 23, 
1895, the defendant was clerk of said district court; that 
on March 28, 1894, there was a decree of foreclosure 
therein whereby certain lands owned by plaintiff were 
ordered sold; that on May 1, 1894, pursuant to said de- 
cree, there was a sale by the sheriff, at which sale there 
was paid an excess of $399.80 above the amount neces- 
sary to satisfy the decree and costs, which sum, plaintiff 
alleged, was his as the holder of the fee of the land sold. 
There were with respect to this excess the following aver- 
ments in the petition: “That on the said 23d day of Feb- 
ruary, 1895, said sheriff paid to defendant Baker as clerk 
of district court the said sum of $399.80, and the same 
was receipted for by defendant Baker as clerk of said dis- 
trict court.” This part of the petition was followed by 
statements that of the excess referred to but $199.40 had 
been paid, and that, too, by Bakcr’s successor in office, 
and for the balance, with interest, which, upon demand, 
Baker had refused to pay, there was a prayer for judg- 
ment. There was in the answer no denial whatever. 
The affirmative matters pleaded were that on April 29, 
1895, Baker had been summoned as garnishee as a sup- 
posed debtor of Peterson, against whom a judgment had 
been rendered by a justice of the peace of Lancaster 
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county; that Baker answered as such garnishee, and was 
required by said justice of the peace to pay into his court 
the sum for which this suit against him was afterward 
brought, and that in compliance with this order in gar- 
nishment Baker paid said money to said justice of the 
peace. By the language quoted it was clearly stated 
that Baker, upon a decree rendered by the court of which 
he was clerk, as such clerk received and receipted for 
the sum for the recovery of which this action was begun. 
This is consistent with and somewhat enphasized by the 
further averment that he paid to his successor in office 
a portion of the amount for which he had receipted. By 
the failure to deny these averments in the answer their 
truthfulness was admitted. (Code of Civil Procedure, 
sec. 1384.) It was in view of these conceded facts that 
the answer alleged the defendant’s discharge because of 
compliance on his part with the order of garnishment. 
In Anheuser-Busch Brewing Ass'n v, Micr, 52 Neb. 424, it 
was held that an equitable action would not lie to reach 
money in the hands of the clerk of the district court, and 
it was said that this immunity was because of the same 
considerations which forbade interference with such 
money by garnishment; in each case the reason being 
that the policy of the law was to protect officers and 
avoid collision of authority and conflict of title. In 
Scott v. Rohman, 43 Neb. 618, there was an attempt to 
reach by garnishment a judgment rendered in the dis- 
trict court wherein had been rendered the judgment of 
which satisfaction was sought, and it was held that, un- 
der these circumstances, the reasons for immunity from 
garnishment had no controlling force, and accordingly 
the garnishment was held valid. There is in this case no 
justification for the modification of the rule necessary to 
guard the jurisdiction of the district court and to protect 
its officers in the discharge of duties required of them as 
such. If the possession of the clerk had been independ- 
ently of his duties as such, his answer should have dis- 
closed that fact in this case, Viewed in the light of the 
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uncontradicted averments of the petition, however, the 
answer admitted that the defendant had received and 
receipted for the money as an officer of the court, and in 
that capacity had turned over part of it to his successor, 
and for the balance there was no averment of facts suffi. — 
cient to show that the money was not still in custodia legis. 
We think the demurrer to the auswer was therefore prop- 
erly sustained, and accordingly the judgment of the dis- 
trict court is 
AFFIRMED. 


G. B. Darr v. M. I. Mu \rarerr. 
FILED JANUARY 5,1899. No. 8603. 


1. Construction of Contract to Sell Land. By a contract in writing 
signed by A and TB the former agreed to sell and convey to the 
latter certain described real estate, provided the latter made 
certain specified payments of moncy at certain specified times, 
The contract ccnia’ned no agre ment on th> part of B to pure’ asa 
the real estate or make the payments mentioned. H Id, (1) That 
by the contract .\ gave DB the option to purchase said real estate; 
(2) that J3’s failure to make the payments specified did not in- 
vest A with a cause of action against him on the contract. 


2: Actién on Jontract to Sell Land: Prririox. The petition set out 
in the opinion and field not to state a cause of action. 


Error from the district court of Dawson county. 
Tried below before GRuENE, J. Ieversed. 


C.W. MeNanar, for plaintiff in error. 
G. W. Fox, contra. 


RAGAN, C. 


M. Fk. Mummert brought this suit in the district court 
of Dawson county against G. B. Darr. Darr interposed 
a general demurrer, to Mummert’s pétition, which the 
court overruled, Darr refused to plead further, and judg- 
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- ment was entered against him, to review which he has 
filed here a petition in error. 

The only question in the case is whether the petition 
states facts sufficient to constitute a cause of action. The 
petition, so far as material here, was in the words and 
figures as follows: 

“The plaintiff complains of the defendant, for that on 
or about the Ist day of November, 1893, plaintiff and the 
defendant, for the considerations named in the real estate 
contract hereinafter copied, nade in writing a real es- 
tate contract, of which the following is a copy: ‘This 
agreement, made this Ist day of November, A. D. 1898, 
between M. I. Mummert, of Bushnell, McDonough 
county, Ilinois, of the first part, and George B. Darr, of 
Lexington, Dawson county, Nebraska, of the second part, 
witnesscth: That in consideration of the covenants and 
agreements herein specified the said party of the first 
part hereby agrees to sell unto the said party of the sec- 
ond part the following described real estate, situated in 
Dawson county, and state of Nebraska, to-wit: The 
northwest quarter (4) of section twenty-three (23), in 
township ten (10) north, of range twenty-two (22) west of 
the 6th P. M., in Dawson county, Nebraska, as designated 
by the records of said Dawson county, for the sui of 
$2,000, $400 of which has been paid in hand, the receipt 
of which is hereby acknowledged. Now if the said party 
of the second part shall pay to the party of the first part 
punctually the several sums set forth, and at the dates 
set forth below, to-wit, $400 on or before the 1st day of 
Noveinber, 1895, $1,200 on or before the 1st day of No- 
vember, 1897, at the office of the Lexington Bank, Lexing- 
ton, Nebraska, with exchange, and. with interest at the 
rate of eight per cent per annum from date hereof until 
the whole sum is fully paid, and regularly and seasonably 
pay all taxes that may be lawfully assessed against said 
premises, and in case said party of the second part cr his 
legal representatives shall pay the several sums of 
money aforesaid, at the several times above limited, and 
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shall strictly and literally perform all and singular the 
aforesaid agreements after their true tenor and intent, 
then the said first party will convey, or cause to be con- 
veyed, to said party of the second part by warranty deed 
the above described premises, except taxes of 1893 and 
thereafter.’ Said real estate contract was sv made in 
duplicate, and when so made the plaintiff delivered one 
of the said duplicates to the defendant and the defendant 
delivered the other of said duplicates to the plaintiff, and 
the $400 cash payment mentioned in said contract was 
paid by defendant to plaintiff. When said contract was 
so made and delivered the plaintiff was the owner of the 
land described therein. At the time of the making and 
delivery of said contract as aforesaid the defendant, un- 
der said contract and with the assent of plaintiff, took 
possession of said real estate, and ever since then he and 
one I. B. Smith, to whom defendant assigned said con- 
tract, have had possession thereof, and have had the ex- 
clusive use thereof. No part of the $400 payment men- 
tioned in said contract and due on or before the ist day 
of November, 1895, as therein provided, has been paid, 
nor has any part of the interest thereon been paid, and 
there is now due from the defendant to the plaintiff on 
said real estate contract the sum of $1400, with eight per 
cent interest per annum from the 1st day of November, 
1893. No part of the interest on the $1,200 payment men- 
tioned in said real estate contract has been paid, and 
there is now due from the defendant to the plaintiff on 
said real estate contract, as interest on said $1,200 pay- 
ment, the sum of $192. The plaintiff therefore asks judg- 
ment against the defendant for the sum of $592, with 
eight per cent interest on $400 thereof from the Ist day 
of November, 1898, and for costs of suit.” 

‘What contract between these parties does the writing 
copied into the petition evidence? It is a contract and 
agreement on the part of Mummert to convey the real 
estate described to Darr, if the latter should. make cer- 
tain payments at certain times, Darr did not promise 
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to make these payments, or any of them; did not promise 
to purchase the real estate. The effect of the agreement 
of the parties was that Mummert gave Darr the option of 
purchasing the real estate on certain conditions. The 
petition sets out what the contract between the parties 
was, but fails to allege that Darr has broken any con- 
tract made with Mummert, and therefore it fails to state 
9. cause of action. The judgment of the district court is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


DAVID R. CAMERON V. FREDERICK NELSON. 
Firep JANUARY 5,1899. No. 8567. 


1. Trust Relating to Land: ORAL AGREEMENT: STATUTE OF FRAUDS. 
A conveyed to B certain land by deed of warranty purporting to 
convey the whole estate. Held, That a contemporaneous agrec- 
ment whereby B was to have the beneficial interest in only one- 
half, and was to hold the legal title to the whole, sell the land 
as A’s agent, and pay to A one-half the proceeds, was an attempt 
to create a trust relating to land, and unenforceable because not 
in writing. 


20s : 7 . The promise to account for one-half the 
proceeds, being dependent upon the trust, could not be enforced. 


Error from the district court of Douglas county. 
Tried below before Buatr, J. Reversed, 

Greene & Breckenridge, for plaintiff in error. 

Duffie & Van Dusen, contra. 


IRVINE, C. 


In 1894 Nelson was the owner of certain land in Sheri- 
dan county, incumbered by a small mortgage, on which 
there was interest delinquent. He conveyed it to Cam- 
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cron by warranty deed purporting to pass the whole 
estate. Cameron thereafter traded the land for Omaha 
property of such value that a considerable profit resulted. 
Nelson brought this suit to recover one-half that profit, 
claiming that the bargain was that Cameron gave him a 
piano for a half interest in the land, and that, while the 
deed passed the legal title to the whole, there was an ex- 
press oral agreement that, in the language of the peti- 
tion, “Cameron should hold the legal title thereof and 
should sell the same as the agent of this plaintiff, and 
upon a sale being made, would promptly turn over to 
the plaintiff one-half of the proceeds of said sale, less 
the amount of incumbrance upon said property.” There 
was ample evidence tending to support that allegation, 
and while it was contradicted by defendant’s witnesses, 
the jury found for the plaintiff. The defendant brings 
the case here, alleging as error the various rulings 
whereby plaintiff was permitted to establish such an 
arrangement by proof of an oral agreement. 

Counsel for defendant discuss the question with need- 
less asperity. The case undoubtedly falls near the line 
of demarcation between a trust and a merely personal 
debt, and its decision is not free from difficulty. Without 
multiplying citations it may be said that the cases throw- 
ing light on the subject may be roughly classed as fol- 
lows: Cases wliere the attempt is to enforce such an 
agreement against the land itself. There it is the uni- 
form holding that if a trust may, be enforced at all it 
must be under circumstances raising a resulting or con- 
structive trust; that the verbal agreement contravenes 
the statute of frands. Next there are cases where two 
men join in the purchase of land, taking title in one, who 
is to resell and divide profits. Such contracts are usu- 
ally enforced, although not in writing, but it will be seen 
there is in such eases a resulting trust from contributing 
to the purchase-money. Next there are cases where the 
establishing of the debt does not involve the establishing 
of any interest in the land itself, as where the action con- 
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cerns only the purchase-money after execution of the 
conveyance. Of course the promise in such case does not 
seek to create a trust and is enforceable. J‘rom a dispo- 
sition to prevent injustice the courts have sometimes 
indulged in sophistical reasoning to bring a hard case 
within this class. To the class just mentioned belongs 
Harris v. Roberts, 12 Neb. 6381, cited by the plaintiff. It 
matters not whether we think that the court was there 
right in treating the case as one affecting the purchase- 
money; it was so treated, and decided on that ground. 
Linscott v. McIntire, 15 Me. 201, is quite like the present 
case, and was treated as concerning only the price of the 
land. Hess v. Fox, 10 Wend. [N. Y.] 486, was also some- 
what similar in its facts, but the conrt there considered 
only that part of the statute of frauds relating to sales 
of lands, and not that relating to the creation of trusts. 
Randall v. Constans, 33 Minn. 329, was essentially like this 
case and the Minnesota statute is essentially like ours, 
and it was held that the contract could not be enforced. 
As an induction from all the cases it may be said that 
where it is practicable to enforce the oral promise with- 
out establishing any interest in the land itself, the stat- 
ute docs not apply; but where the right to recover de- 
pends upon the establishment of an interest in the land, 
the attempt is to raise an oral trust and must fail. So 
here, if the petition allc ged and the proof established that 
the conveyance to Cameron was absolute, and that he 
merely promised, as part of the consideration, that in 
case of a sale he would pay Nelson a portion of the pro- 
ceeds, it could not be said that there was any attempt to 
create a trust in the land, although possibly under our 
statute there might then be a trust “relating to” land. 
But the petition charges, and the proof all tends to show, 
that the agreement relied on was that only a beneficial 
interest in one-half should pass to Cameron; that he 
should be trustee for Nelson as to the other half; and 
that the agreement to pay a portion of the proceeds of 
sale, while actually expressed, was only such as followed 
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from the trust in the land. It is impossible, under the 
pleadings and proofs, to adopt a different theory. So 
considered we have concluded that the case falls within 
the statute. This conclusion is in part influenced by a 
difference in language existing between our statute and 
the statute of Charles II, which in substance has been the 
basis of most decisions. Section 7 of the latter statute 
merely enacts that “all declarations or creations of trusts 
or confidences of any lands, tenements, or hereditaments 
shall be manifested and proved by some writing signed 
by the party who is by law enabled to declare such trust, 
or else by his last will in writing, or else they shall be 
utterly void and of none effect.” (Statutes at Large, 29 
Car. II, ch. 3.) Our statute provides that “No estate or 
interest in lands, other than leases for a term not exceed- 
ing one year, nor any trust or power over or concerning 
lands, or in any manner relating thereto, shall hereafter 
be created, granted, assigned, or surrendered, or de- 
clared, unless by act or operation of law, or by a deed or 
conveyance in writing, subscribed by the party creating, 
granting, assigning, surrendering, or declaring the 
same.” (Compiled Statutes, ch. 32, sec. 3.) The English 
statute was aimed against technical trusts in land, or, 
in the words of the statute, “of lands.” It has received 
on the whole a rather strict construction. Ours, evi- 
dently for the very purpose of extending its application 
beyond that of the English, applies not only to trusts of 
Jands, but to all concerning land or in any manner re- 
lating thereto. Assuredly that set up in the present case 
relates to Jand. 
REVERSED AND REMANDED. 
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ALEXANDER McGAVOCK ET AL. V. WILLIAM B. MorRTON. 
FILED JANUARY 5, 1899. No. 8560. 


3. Contracts. A concurrence of minds is essential to the creation of 
a contract, unless in cases of estoppel, 


ALTERATION. Therefore, a written instrument signed by 
one party with the intention that the other shall later sign it, 
which is changed in any manner altering its legal effect, and by 
that other signed in its altered condition, does not become bind- 
ing on the former, unless he learn of and ratify the change; and 
this although the alteration be made by a stranger. 


Error from the district court of Douglas county. 
Tried below before Scort, J. Leeversed. 


Francis A. Brogan and Guy R. C. Read, for plaintiffs in 
error. 


George A. Magney, contra. 


IRVINE, C. 


McGavock and Doll, the plaintiffs in error, were sued 
by Morton on a contract alleged to have been made by 
McGavock and DoJl with the city of Sonth Omaha, 
whereby the defendants guarantied the payment by one , 
Davis of laborers employed by him in grading certain 
streets for the city. It was alleged that the claims of 
certain of these laborers had been assigned to Morton. 
The contract sued on was tripartite. Davis agreed to 
do certain grading according to certain specifications, 
and was named as party of the second part. The city 
agreed to pay at a certain rate and in a certain manner, 
and was named as party of the first part. McGavock 
and Doll, who were named as parties of the third part, 
agreed with the city that Davis would perform his con- 
tract, and also agreed as follows: “Said parties of the 
third part hereby. guaranty that the said party of the 
second part will well and truly perform the covenant 

- 29 


386 NEBRASKA REPORTS. [Vou. 57 


McGavock v. Morton. 


hereinbefore contained to pay all laborers employed on 
said work, and if said laborers are not paid in full by said 
party of the second part, that the said party of the third 
part hereby agrees to pay for said labor, or any part 
thereof, which shall not be paid by said second party 
within ten days after the money for such labor becomes 
due and payable, and this provision shall entitle any 
and all laborers performing labor on the improvements 
to be done under this contract, to sue and recover from 
*said third parties, or either of them, the amount due 
or unpaid to them, or either of them, by said second 
party,” etc. The answer contained a general denial 
and several special defenses. Among the latter was 
a count specifically alleging that after the defendants 
had signed the contract, but before it had become 
operative by acceptance of the city, it had been, with- 
out the knowledge or consent of defendants, altered, 
as hereafter stated. It seems that there existed a con- 
tract between the city and Donglas county whereby 
the latter agreed to pay a portion of the cost of the 
improvement to which the contract related. It is as- 
serted that this contract was void, but we need not con- 
sider that question. The contract sued on provided for 
paying Davis as follows: “And the said party of the 
second part further agrees that he will not be entitled to 
receive payment for any portion of the aforesaid work 
or materials until the same shall have been fully com- 
pleted in the manner set forth in this agreement, to the 
satisfaction and acceptance of the city engineer and com- 
mittee on streets and alleys and city council. And that 
he then will receive payment according to the above 
schedule of prices, in warrants upon the city treasury for 
the amount herein provided for when the money is re- 
ceived by the city of South Omaha from the county com- 
missioners of Douglas county, as per agreement between 
the city council and county commissioners of January 
27,1890.” There was evidence tending to show that after 
the contract had been drawn by the city engineer it was 
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signed in his office by defendants, and that it then did 
not contain the foregoing words beginning “when the 
mouey is received by the city of South Omaha.” Fur- 
ther, that thereafter those words were inserted by the 
engineer and the contract then approved by the council. 
By its terms it was not to become operative until so 
approved, 

If this state of facts existed it was a complete defense 
to the action. The change was material. As the sure- 
ties signed the contract payment was to be made in 
warrants when the work was completed to the satisfac- 
tion and acceptance of the engineer, the committee on 
streets and alleys, and the council; as the council ac- 
cepted the contract, nothing was to be paid until the 
county should pay the city. This substantially changed 
the legal effect of the contract between the city and 
Davis, and so changed the obligations of the defendants. 
It was one thing to agree to pay wages if the principal 
did not within ten days after they fell due and when the 
principal was to receive money to meet his obligations 
when the work was done, and quite another thing to 
agree to so pay when the principal was not to receive 
anything until the happening of an independent contin- 
gency. Indeed, all the discussion in the briefs as to 
materiality, and a further discussion as to whether the 
change was an alteration or a spoliation, are beside the 
issue, because the theory is not that the contract was al- 
tered after it was made, but that the change was made 
after execution by one side and before execution by the 
other,—in other words, that because of the change at 
that time, regardless of who made it, there was never 
a consensus. The proposition made by the defendants, 
by signing the contract as it first was tendered, was not 
accepted by the city when it approved a substantially 
different contract. Any change which altered the legal 
effect of the proposal, even if made by a stranger, would 
under such circumstances prevent the concurrence of 
minds essential to make a contract. © 
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The court in one instruction stated to the jury the na- 
ture of the petition alone; that of the answer was no- 
where stated. In another instruction the jury was told 
to find for the plaintiff if he had substantially proved the 
averments of his petition. It is true that the require- 
ment that the petition be proved would to the technical 
mind suggest the necessity of proving a contract as 
therein alleged. But jurymen have not usually such 
technical minds. ‘he non-existence of a contract by 
reason of such circumstances as were here relied on was 
a matter which should have been distinctly placed before 
the jury, and an instruction appropriate for doing so was 
tendered by defendants and refused. The evidence was 
conflicting as to when the change was made, whether be- 
fore or after the defendants signed, and they were en- 
titled to have that issue submitted to the jury under in- 
structions calling attention thereto. 

Lest what has been said as to the tendering of an ap- 
propriate instruction should in the further progress of 
the case he misunderstood, it may be well to say that we 
mean appropriate under the condition of the evidence 
then existing. It omitted altogether the element of 
knowledge of the change or ratification thereof by the 
defendants. Of course, if they learned of the alteration 
and assented thereto after the signatures were affixed, 
the defense would be unavailing; but there was no evi- 
dence whatever to show such a state of facts, and there 
was evidence to the contrary. Therefore the instruc- 
tion omitting that feature was properly asked as appli- 
cable to the evidence then before the jury. 


REVERSED AND REMANDED. 
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Fayerre I. Foss v. EMMA M. SrRbATOR. 
Finep JANUARY 5, 1899. No. 8559. 


1. Conflicting Evidence: Review. The verdict of a jury on an issue 
of fact will not be disturbed where the evidence was substan- 
tially conflicting. 


2. Estoppel. A lent money to B & C, partners. Certain moneys were 
thereafter paid by B to A. A receiver was appointed to wind 
up the partnership, and B, without authority from A and without 
her knowledge, proved her whole claim against the firm and se- 
cured its allowance without deduction of the moneys paid by B. 
A dividend was paid A on the claim, but she did not know when 
she received it that her claim had been so presented and ailowed, 
and the payment made was, together with the moneys paid by B, 
less than the debt to her. In a suit by B to recover the moneys 
paid by him as moneys lent, held that A was not by the foregoing 
facts estopped to assert that such moneys had been paid by B 
to her as partial payments of the firm debt and not as a loan. 


Error from the district court of Saline county. Tried 
below before Hasrines, J. Ajfirmed. 


I, I. Foss and W. &. Matson, for plaintiff in error. 
J. H. Grimm, contra, 


Irving, C. 

Foss sued Mrs. Streator for $425 alleged to have been 
by Foss lent to the defendant. The answer was in effect 
that prior to the transactions sued on Foss had been a 
partner with James W. Dawes, their business consisting 
in part in the lending of money; that defendant had 
placed with them for use in that manner about $2,000, 
and that the payments relied on by plaintiff as consti- 
tuting loans were in fact partial repayments to her of 
the moneys so advanced. She had a verdict and judg- 
nent, and the plaintiff brings the case here by petition 
in error. 

So far as the case in its essential merits is concerned 
it may be briefly disposed of by saying that the nature of. 
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the transaction in dispute depended solely on a ques- 
tion of fact resolved by the jury. on conflicting evidence, 
in favor of the defendant. The finding on that issue can- 
not be disturbed. 

There is much discussion in the briefs as to election of 
remedies. This seems to be directed to the fact that the 
proof shows that defendant originally lent her money to 
the firm of Dawes & Toss, that firm passed into the hands 
of a receiver, and that the claim of defendant for th: 
whole amount remaining due her, apparently withou: 
deduction of the moneys here sued for, was allowed as 2 
claim against the firm. <A dividend was paid to defend- 
ant and by her accepted; hence it is argued that she 
elected to pursue a joint remedy against the firm and 
cannot proceed against Foss alone. She is not suing 
Toss. She merely interposes the facts as a defense to 
Toss’ assertion that he advanced money as a loan to her. . 
If the order and payment in the receivership case have 
a bearing, it must be as evidence in support of plaintiff’s 
theory. Perhaps eveu the proving up of the whole debt 
against the firm might ordinarily operate as an estoppel 
to assert that this money was a part payment thereon. 
But the proof here tends to show that the claim was pre- 
sented against the firm by Foss himself without defend- 
ant’s knowledge and without authority so to do, and 
further, that when she accepted the dividend she did not 
know of the présenting and allowance of the claim for 
the whole amount. The payment was made to her by a 
check signed by the receiver, but otherwise it did not 
disclose its nature, aud was handed to her by Foss’ 
bookkeeper. She cannot be held estopped by legal pro- 
ceedings which she did not authorize, or by unwittingly 
availing herself of their fruits, and this more especially 
because the dividend paid her, together with the sums 
here in dispute, did not satisfy the debt. 

Complaint is made of certain instructions. Of these 
the only one assigued as erroneous in the motion fur a 
new trial, and consequently the only one open for re- 
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view, is one given at request of defendant. The portion 
complained of is as follows: “If the jury shall find from 
the evidence that the money sued for in this case was 
paid by the plaintiff to the defendant to apply on an 
indebtedness then existing from Dawes & Foss to the 
defendant, and that the defendant at the time so un- 
derstood.it and took the money as such payment in part 
of the indebtedness of Dawes & Foss to her, then the 
plaintiff cannot recover in this action.” The objection 
urged is that this instruction made the transaction de- 
pend on defendant’s understanding and made a contract 
without a concurrence of minds. Without considering 
the correctness of the criticism from a legal standpoint, 
it suffices to say that the instruction is not, we think, 
susceptible of the construction indicated. It requires 
the jury to first find that the plaintiff paid the money 
to apply on the debt, and also to find that the defendant 
understood that it was so paid,—in other words, to find 
a consensus on that point. 
AFFIRMED. 


WILLIAM H. GREEN, APPELLANT, V. ISABELLA E. MoRSE 
Er AL., APPELLEES, 


FILED JANUARY 5,1899. No. 10439. 


1. Courts: Errecr or ADJOURNMENT. An adjournment of court to a 
subsequent day in the term is merely an intermission, and 
neither adjourns the term nor deprives the judges of control of 
the proceedings. 


2: POWER TO RECONVENE. Notwithstanding such an 
order the court may revoke it and reconvene before the time fixed 
in the order of adjournment. 

3. RECONVENTION. Where the record shows an order 


adjourning to a future day in the term, and judicial proceedings 
carried on in the interval, it will be presumed, in favor of regu- 
larity, that there has been a reconvention and an express or 
limplied vacation of the order of adjournment. 
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4. : 7 : Ricuts or Liricgants. The rights of liti- 
gants under such circumstances, who have been prejudiced by 
reliance upon the order of adjournment, present questions not 
involved in this case. 


5. Forcible Entry and Detainer: Purcuaser aT JupiciaL Sane. An 
action in forcible entry and detainer lies in favor of a purchaser 
at judicial sale to recover possession of the premises purchased, 
when the judgment debtor was in possession at the time the 
judgment or decree was rendered whereunder the sale was made, 


6. 


: WRIT or ASSISTANCE: INJUNCTION. ‘Nhe remedy by forcible 
entry and detainer and by writ of assistance in the original case 
are concurrent, and an injunction will not be allowed to restrain 
the prosecution of a case in forcible detainer merely because the 
district court might proceed by writ of assistance. 


7. : JURISDICTION OF JUSTICE OF THE Pracr. A justice of the 
peace or county court is not ousted of jurisdiction in a forcible 
entry and detainer case by the mere averment in that case or 
elsewhere that it involves the question of title. It has jurisdic- 
tion to proceed until the evidence discloses such fact, 


8. Sheriff’s Deed: TimE oF EXECUTION AND DELIVERY. A sheriff’s or 
master’s deed, executed after confirmation of sale and before 
supersedeas of that order, and delivered after judgment of af- 
firmance and filing of a mandate, is regular. 


9. Pleading as Evidence. A pleading is not competent evidence, in 
favor of the party whose pleading it is, of the facts averred 
therein. 


ApPnraL from the district court of Douglas county. 
Heard below before Scors, J. Meversed. 


George E. Pritchett, for appellant. 
Wright & Thomas, contra. 


IRVINE, C. 


In this case, an appeal from an order granting a per- 
petual injunction, there is a motion to dismiss the appeal, 
based on the ground that the order appealed from was 
made in vacation and is therefore void. It is said that 
the October term of the district court of Douglas county 
was adjourned October 3, 1898, until November 1, 1898, 
and that the decree was rendered October 4, during the 
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intermission. At the bar the question argued was 
whether, where there are seven judges in a district, con-, 
currently holding the district court of a county, six may 
make an order of adjournment which will preclude the 
seventh from thereafter holding court during the allotted 
period of the term. An inspection of the record discloses 
no state of affairs raising precisely that question. What 
does appear is that the October term was begun and 
held October 3; that on that day an order apparently 
regular, made “by the court” and signed by six judges, 
was entered, adjourning the term until the first day of 
November. It then appears that the decree appealed 
from was entered October 4 by the one judge who did 
not sign the order of adjournment. The record does not 
disclose that it contains all the orders affecting the ad- 
journment and holding of the court. There is a marked 
distinction between an adjournment sine die of a term of 
court, and those intermissions which inevitably occur 
during aterm. <A court has the inherent power during 
the term of suspending business, as occasion may require, 
from one hour or one day to another. In this respect 
there is no difference between an adjournment from one 
day to the next, and an adjournment to a more distant 
day. In either case the term continues, and while during 
the intermission the functions of the court are for some 
purposes suspended, still the court remains in existence 
and it is still term time. The judges do not by such an 
order lose all power of control over the sessions, and 
may revoke the order of adjournment and reconvene be- 
fore the time first fixed. (Bowen v. Stevart, 128 Ind. 507; 
Wharton v. Sims, 88 Ga. 617; Cole County v. Dallmeyer, 
101 Mo. 57.) While this record discloses an apparently 
regular order of adjournment until November 1, it also 
discloses the conduct of judicial business October 4, and 
it must be presumed that there had been a reconvention 
of the court and a rescission of the order of adjournment, 
whether by regular order vacating the former or by ac- 
tion equivalent thereto is not material. (Clough v. State, 
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7 Neb. 320.) The motion to dismiss the appeal must 
, therefore be overruled. 
In what has been said it has not been the intention to 
convey any inference whatever as to what would be the 
’ rights of litigants who, relying on the order of adjourn- 
ment, had absented themselves for want of notice of the 
reconvention of the court, or of those who might, al- 
though with notice, be unprepared for a trial thus 
brought on prior to the time on which they might per- 
haps rely as the earliest when trial could be demanded. 
This record does not disclose that there was any surprise. 
Both parties were present and no objection appears to 
going to trial at the time trial was had. 

We are thus brought to the merits of the appeal. The 
case was a proceeding in foreclosure. A decree was ren- 
dered, a stay taken, the land then sold, the sale con- 
firmed, and an appeal taken by the defendant from the 
order of confirmation. By this court the order of con- 
firmation was affirmed. A mandate was sent to the dis- 
trict court commanding the enforcement of the order. A 
deed was issued to the purchaser, who demanded posses- 
sion, and possession was refused. The purchaser then 
instituted an action in forcible entry and detainer for 
the recovery of possession of the property. The defend- 
ant then filed in the original case a supplemental peti- 
tion, asking an injunction to restrain the purchaser from 
prosecuting the forcible entry and detainer case and from 
interfering with defendant’s possession. It is the order 
making a temporary injunction of that character per- 
petual that is appealed from. 

We are not favored with a brief in defense of the order 
of the district court, and we are decidedly of the opinion 
that it is entirely indefensible. The supplemental pe- 
tition, aside from reciting the proceedings in the case, 
alleges that the cause is still pending in the district court 
to carry out the mandate; that the plaintiff has filed “a 
pretended deed,” dated and executed while the order of 
confirmation was superseded by the former appeal; that 
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the property is defendant’s homestead; that the forcible 
entry and detainer case will necessarily raise the ques- 
tion of title; and that the court where that is depending 
is therefore without jurisdiction. These averments show 
no right to relief by injunction. The Code of Civil Pro- 
cedure, section 1020, expressly makes the remedy of forci- 
ble entry and detainer available ‘in sales of real estate 
on executions, orders, or other judicial process, when - 
the judgment debtor was in possession at the time of the 
rendition of the judgment or decree, by virtue of which 
such sale was made.” It was shown that such was the 
case here. Where that remedy is given, that and a writ 
of assistance are concurrent remedies. (Kessinger v. Whit- 
taker, 82 Tl. 22.) The pursuit of the former did not oust 
the district court of whatever. jurisdiction it had re- 
tained, and was not an usurpation of that jurisdiction. 
Nor were the forcible entry and detainer proceedings 
without jurisdiction because of the averment in the sup- 
plemental petition here that they would require an in- 
quiry into the title of land. Even an answer to that 
effect in the forcible entry suit would not oust the juris- 
diction. The court might still proceed until the evidence 
should disclose that the question involved was one of 
title. (Pettit v. Black, 13 Neb. 142; Lipp v. Hunt, 25 Neb. 
91.) The averment that the deed to plaintiff was exe- 
cuted while the order of confirmation stood superseded, 
even if it could give or contribute to the right of an in- 
junction, was not sustained. The answer averred that 
the deed had been executed before the supersedeas was 
effected, and that it had not been delivered until after 
affirmance and the receipt of the mandate. There was 
no reply, and this averment therefore stood admitted. 
Moreover, it was proved at the trial. The deed was 
therefore both executed and delivered while the judg- 
ment was enforceable. Of course the averment in the 
supplemental petition that the premises constituted a 
homestead was of no force whatever to prevent the carry- 
ing into effect of a decree unappealed from ordering the 
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sale of the property, and of an order of confirmation fol- 
lowing such sale. 

It may further be remarked that the only evidence 
the defendant offered to prove the averments of the sup- 
plemental petition was that somewhat remarkable docu- 
ment itself. A pleading in a cause is not competent 
evidence to prove the facts therein averred. 

The judgment of the district court is reversed, the per- 
petual and the temporary injunctions both dissolved, 
and the supplemental petition disinissed. 


REVERSED. 


Ruey ey & Orp Irrigation & Powsr COMPANY v. 
JAMES WILSON. 


Firep JANUARY 5, 1899. No. 8578. 


1. Action on Contract: PLEADING: TENDER OF PERFORMANCE. In 
suing on a contract consisting of reciprocal promises, to be con- 
currently performed, the plaintiff must allege either performance 
‘on his part or a tender of performance before suit brought. 


2. Contracts: SEVERABLE UNDERTAKINGS: ACTIONS: PLEADING. Where 
in a contract there are several undertakings, each supported by 
a distinct consideration, the contract is generally severable, and 
suit may be brought on one undertaking without showing plain- 
tiff's compliance with the whole contract. 


Error from the district court of Valley county. Tried 
below before KENDALL, J. Affirmed wpon filing of re- 
mittitur. 


A. M. Robbins, for plaintiff in error. 
Charles A. Munn and Coffin & Stone, contra. 


IRVINE, C. 


This was a suit by Wilson against the Burwell & Ord 
Trrigation and Power Company, a corporation. The 
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petition alleged that Wilson, who is a civil engineer, 
made surveys for a ditch or canal for irrigation and 
power purposes, contemplating the diversion of water 
from the Loup river, and the canal passing through the 
towns of Ord and Burwell; that he made plans, maps, 
_ and profiles, and also estimates of the character and 
expeuse of the work of construction; that he then con- 
tracted with two men named that these data be made 
the basis of a corporation to be formed for constructing 
and operating the canal, Wilson to turn them in to the 
company at the price of $1,000 in money, capital stock, 
or credit as Wilson might elect, and that Wilson was to 
be employed by the company at a salary of $125 per 
month to assist in organization, and to superintend con- 
struction. It is alleged that the corporation was duly 
organized, and that Wilson had devoted his services for 
one month to the corporation. Acts are pleaded as con- 
_ stituting a ratification by the corporation of the contract 
of its promoters. A refusal to pay is alleged, and judg- 
ment sought for $1,125. It is not necessary to state at 
this point the nature of the answer beyond saying that 
it put in issue nearly the whole petition. The case was 
tried without a jury, and resulted in a finding for the 
plaintiff for $500. The company brings the case here for 
review. 

The judgement is assailed as not sustained by the plead- 
ings, and we think this contention is in part correct. 
So far as the claim for $1,000 is concerned it is based on 
a contract for the sale at that price of the plans, maps, 
profiles, estimates, and engineering data already pre- 
pared by the plaintiff. A refusal to pay is alleged, but 
there is in no place in the petition any allegation that 
plaintiff had delivered these things to defendant, that he 
had tendered them, or that he was willing to do so. The 
answer specifically charges that he had not delivered or 
tendered them, and that he still retained them in his 
possession. The reply meets this averment as follows: 
“Plaintiff admits that the said survey, maps, profiles, 
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and estimates are still in his possession, but says that the 
same are the property of the defendant and are held by 
him for the defendant and are subject to the order, con- 
trol, and use of the defendant and belong to the defend- 
ant, as hereinbefore alleged.” In suing on a contract 
consisting of reciprocal promises, to be concurrently per-_ 
formed, the plaintiff must cither allege a performance of 
his part or a tender of performance. This was not done in 
the petition, and even assuming that an issue on this 
point might be made by answer and reply, the averment 
in the reply is insufficient. The reply was filed, of course, 
a considerable time after the suit was begun, and the 
averment is i the present tense, that the papers referred 
‘to were, when the reply was filed, the property of the de- 
fendant and subject to its control. This does not show 
a performance by the plaintiff or a tender of perform- 
ance before suit brought. Reliance in meeting this ob- 
jection is placed upon averments that the plans were 
actually used, but these averments refer to their use 
merely in the work of organizing the company. Further- 
more, the suit is on a contract for the sale of the plans, 
ete. It is not a suit for their use. Plaintiff might have 
permitted such a use to be made of them as would entitle 
him to compensation for their use, without at the same 
time placing them absolutely at the disposal of the com- 
pany so as to constitute a permanent delivery to carry 
out a sale. 

As to the claim of $125 for services performed, there 
is the averment of performance after the corporation was 
organized, and to this extent certainly a ratification of 
the promoters’ contract. The evidence, while conflicting, 
supports a finding of that character. The contract is 
severable. Generally speaking, the test is that where 
there are several undertakings, each supported by a dis- 
tinct consideration, the contract is severable. (Keeler r. 
Clifford, 165 Il. 544; Pierson rv. Crooks, 115 N. Y. 539; 
MeDaniels v. Witney, 38 Ta. 60.) The rule is here applica- 
ble. There was pleaded a sale of the engineering data 
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for $1,000 and a contract of employment at $125 per 
month, followed by the rendition of one month's services. 
The plaintiff will be permitted to, within forty days, re- 
mit from the judgnrent $375, as of the time of its rendi- 
tion. If he do so, the judgment will be affirmed for the 
remainder; otherwise it will be reversed and the canse 
remanded. 
JUDGMENT ACCORDINGLY. 


JOHN W. PoLLock vy. STANTON CouNTY. 
FILED JANUARY 19, 1899. No. 8625. 


1. Action on County Warrants: PLEADING: ALLEGATION OF Ownrr- 
suip. A petition framed to meet the requirements of s:etion 129 
of the Code of Civil Procedure is sufficient whether the plaiitif 
be the original owner of the claim declared upon, or ano.h;, 
without any statement of extrinsic facts in regard to the clam 
of title or ownership. 


:, SUFFICIENCY OF PETITION. County warrants in suit dis- 
closed that they were for road district funds. They wer? in 
terms in favor of private individuals and by law should hive 
been to road supervisors. A petition which contained no state- 
ment that they were issued to road supervisors hcld defective 
and open to attack by general demurrer, 


Error from the district court of Stanton county. 
Tried below before Evans, J. Affirmed. 


J. C. Crawford, for plaintiff in error. 
John A. Ehrhardt, contra. 


HARRISON, C. J. 


This action was instituted by the plaintiff to recover 
an amount which he alleged to be his due on eight county 
warrants, each drawn against the district road fund of 
a designated road district in Stanton county. The peti- 
tion was framed to meet the requirements of section 129 
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of tlie Coie of Civil Procedure in regard] to statement of 
a cause of action. The first count of the petition was as 
follows: 


“1. His first cause of action is founded upon a county 
warrant, of which the following is a copy, with all the 
indorsements thereon: 

«$10.00. State of Nebraska, Levy of 1874. 
* Amount levied. $566.00. 
“Amount issued, 315.75. 

“(Spanron County, Sranron, Aug. 2, 1875. 

“Stanton County, Treasurer of said County: Pay to 
H. Tibler, or order, ten & 00-100 doHars, and charge to 
acconnt of land read fund, Dist: No. 5. 

“<TSEAL NEBRASKA. | R. OBERG, 
“Chairman County Coniurissioners. 
“ (No, 84. ° C.L. LAMB, County Clerk 


Indorsed as follows: 


“<Prescnted Aug. 138, 1875, and not paid for want of 
funds. i. S. Burien, Co. Treasurer. 

“<No. 17. Reg. for payment Aug. 13, 1875. 

“si. S. Burnyr, 7'rs. 

“Tax KR., $2.39. May 3, ’76, balance.’ 

“2. There is now due from the defendant to the plain- 
tiff on said warrant the sum of $8.12, which he claims, 
with interest from May 3, 1876.” 


As to éach of the other seven warrants declared upon 
there were similar allegations, with some differences in 
matters of which notice need not be taken in this pro- 
ceeding, except that it appeared that each of two of the 
warrants had the name of its payee indorsed on the back. 

The general allegations of the pleading were as fol- 
lows: “The defendant refused, and still refuses, to pay 
said warrants, or any part thereof, although oftén re- 
quested so to do by the plaintiff. (18.) The plaintiff fur- 
ther says that the defendant has long since collected the 
taxes levied for the payment of all ihe aforesaid war- 
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rants, against which levy they were drawn, as shown 
upon the face thereof, and which several funds and levies 
aforcsaid, as shown upon. the face of the warrants, copies 
of which are set out in the above eight causes of action, 
were more than sufficient to pay the warrants aforesaid, 
after paying all prior warrants drawn against said sev- 
eral funds.” There was filed for defendant a general 
demurrer to the petition, which on hearing was sus- 
tained, and the plaintiff electing to stand on his petition 
and -plead no further, judgment was entered for the de- 
fendant. The plaintiff presents the case to this court 
by a proceeding in error. 

One objection to the petition was that the instruments 
therein declared upon were non-negotiable, and there 
was no statement in the pleading of the transfer of the 
title to them to the plaintiff, and no allegation of his 
ownership. As we have before said, the petition was 
framed to fulfill as a pleading the provisions of section 
129 of the Code of Civil Procedure, which reads as fol- 
lows: “In an action, counter-claim, or set-off, founded 
upon an account, promissory note, bill of exchange, or 
other instrument, for the unconditional payment of 
money only, it shall be sufficient for the party to give a 
copy of the account ov instrument, with all credits and 
indorsements thereon, and to state that there is due to 
him on such account or instrument, from the adverse 
party, a specified sum, which he claims with interest. 
When others than the makers of a promissory note, or 
the acceptors of a bill of exchange, are parties in the 
action, it shall be necessary to state also the kind of 
liability.of the several parties, and the facts, as they 
may be, which fix their liability.” This section of our 
Code is an exact copy of a section of the Code of the state 
of Ohio, and very similar to one in the New York Code. 
The provision has been the subject of construction in 
each of the states to which we have just referred, and it 
has been determined that a petition drawn as prescribed 
by the corresponding section of the Code of the state of 

30 
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the decision, to the cne of our state ander consideration, 
by the original party to the instrument in suit, or its 
owner by assignment or indorsement, is sufficient with- 
out any averment of extrinsic facts to show the right or 
title to it. (Sargent vr. Steubenrille & TR. Co., 32 0. St. 
449; Myer v. Willer, 2 W. L. M. [0.] 420; Ohio Life [us. 
& Trust Co. vr. Goodin, 1 Handy [0.] 31; Prindle v. Car- 
ruthers, 15 N.Y. 425; Butchers & Drovers Bank v. Jacobson, 
15 Abb. Pr. [N. Y.] 218; Swann, Pleading & Precedents 
181-189; Kinkead, Code Pleading, secs. 296, 801.) After 
an examination of the subject we feel satisfied to follow 
the construction given to the section in the states to 
which we have referred. 

A second point raised under the demurrer was that the 
warrants were drawn for the payment from the treasury 
of the road district funds, and within the provisions of 
the law such moneys could only be drawn by road super- 
visors and by warrants of the commissioners; further. 
the warrants in suit were not drawn in terms in favor of 
road supervisors, or it was not stated in them that the 
parties payees were road supervisors. The law in force 
at the time the warrants in suit were drawn provided 
that district read funds should be expended by the road 
supervisors of the road districts (see General Statutes 
1873, ch. 67, secs. 12-14), and the money to be obtained 
from the county treasury must be as follows: “It shall 
be the duty of the county treasurer, upon the order of 
the county commissioners, to pay to the supervisor. of 
each road district the funds that may be in the treasury, 
belonging to said road district; and it shall be the duty 
of the supervisor to expend the money to the best ad- 
vantage to his road district for special purposes, as by 
law provided.” (General Statutes 1873, ch. 67, sec. 35; 
Session Laws 1867, p. 46, sec. 5.) The warrants upon 
which a recovery was herein sought were drawn in terns 
at least to individuals, and not to road supervisors. It 
is true that such instruments are prima facie correct and 
legal if signed by the proper officers, and the officers will 
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be presumed to have done their duty, and if illegal the 
impeachment much come from the defendant (1 Dillon, 
Municipal Corporations sec. 502); but here it is a direct 
question of the sufficiency of the pleading, and on its 
face the petition disclosed the issuance of the warrants 
to persons to whom by law they could not be issued. 
(Burlington & A. R. R. Co. v. Lancaster County, 4 Neb. 307; 
Burlington & M. RR. Co. ve. York County, 7 Neb. 487; Bure 
lingtow & MW. R. R. Co. ve. Kearney County, 17 Neb. 511.) 
This constituted the pleading bad “and open to attack by 
demurrer.” The judgment of the district court must be 


AFFIRMED. 
SULLIVAN, J., concurring. 


I agree to the judgment of affirmance on the ground 
that, under the section of the statute quoted in the opin- 
ion of the chief justice, neither the road supervisor, nov 
any other person, could acquire title to the warrants in 
suit. Sneh warrants could have been lawfully issued. 
only to the supervisor, and the extent of his authority, 
in connection with them, was to obtain from the county 
treasurer the money for which they called, and expend 
it in improving the roads. Holding the warrants in his 
official capacity, and for a specific purpose, he could 
neither sue the couuty upon them, nor transfer his trust 
titie to a stranger. 


Norval, J., dissenting. 


I dissent from so much of the doctrine as is stated in 
the second division of the syllabus. The petition stated 
a cause of action. Conceding that an order or warrant 
on the district road fund can be drawn only in favor of 
the supervisor of such district, there is no provision of 
law which requires that such warrant shall] disclose on 
its face that it was issued in the name of the supervior. 
The presumption will be indulged that public officers 
have discharged their duties and that their acts are regu- 
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lar, unless the contrary is made to appear. Applying 
this principle to the case at bar, the writer is of the opin- 
ion that it should be held that the warrants upon which 
suit was brought were regularly issued and to the per- 
son entitled thereto. 

The petition is sufficient for another reason. It is al- 
leged therein, after each warrant is set out, that there 
is now due from the defendant to plaintiff on said war- 
rant.a sum certain, claimed to be unpaid. Unless the 
warrant or order was properly issued, and to the person 
entitled to receive the money therein named, nothing 
could be due the plaintiff. Thisis very evident. - forthe 
reasons stated the judgment should be reversed and the 
cause remanded, 


First NATIONAL BANK OF COBLESKILL, NEW YORK, V. 
L. A. PENNINGION EL AL. 


FILED JANUARY ‘19, 1899. No. 8640. 
1. Pleading: DEwWURRER To ANSWER. Upon a demurrer ore tenus to 


an answer during the trial the latter should be liberally con- 
strued. 


Usury. An answer or plea, in defense, of the usu- 
rious nature of the contract evidenced by the note in suit held 
sufficient against an attack by demurrer ore tenws during trial. 


vw 


3. Negotiable Instruments: Bona FIDE PuRCHASERS. One who pur- 
chases negotiable paper before maturity in the usual course of 
trade and for a valuable consideration and in ignorance of facts 
which would affect its force as between the original parties to it 
is an innocent purchaser. (Dobbins v. Oberman, 17 Neb. 163.) 


: Evmrncr. ‘To defeat his recovery thereon it does 
not suffice to prove that the purchase was with knowledge of 
circumstances which should have excited suspicion in the mind 
of a prudent person; the proof musi go to the extent that the 
purchase was with knowledge of such circumstances or facts as 
show want of honesty or bad faith on his part. (Dobbins v. Ober- 
man, supra.)  * 
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EIrnor from the district court of York county. Tried 
below before Bates, J. Rerersed. 


Gilbert Bros., for plaintiff in error 
Harlan & Taylor and George B. France, contra. 


Harrison, C. J. 


Action was instituted to recover an amount alleged 
to be due the bank as indorsee from the adverse parties 
herein upon a promissory note. In the answer filed there 
was what was presented for a plea of usury in the incep- 
tion of a stated number of transactions between the 
State Bank of Lushton and the defendants, in each of 
which there was given and taken a promissory note, each 
subsequent to the first, being but a renewal of the prior 
indebtedness and, as was the first, tainted with usury. 
The reply was a general denial of the new matter of the 
answer. A trial of the issues resulted in a verdict for 
the defendants, and the plaintiff has prosecuted an error 
proceeding to this court. At the inception of the intro- 
duction of evidence there was a demurrer ore lenus to 
the answer, which was overruled, and it is now urged 
that the answer did not contain a plea of usury, and the 
court erred in its ruling on the demurrer. 

The answer was probably not as specific and complete 
a plea, or connected set of pleas, of the usury sought to 
be interposed as a defeuse in the action as might have 
been framed, but liberally construed, as it must be 
against an attack by demurrer of the stage of proceed- 
ings in a cause that the one herein was, the answer con- 
tained a sufficient plea of the usurious nature of each 
transaction to which it referred, also of them considered 
connectedly, or as a whole. 

One of the questions raised by the answer and litigated 
as an issue was the character of the ownership of the 
plaintiff of the note in suit,—whether it was an innocent 
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or bona fide purchaser of the same. On this subject there 
was given by request of the defendants the following in- 
struction: “An innocent purchaser of negotiable paper 
entitled to protection as such is one who has acquired 
the paper in good faith for value, without notice of 
usury, or any facts or circumstances which, if inquired 
into, would reveal the fact that the contract was usuri- 
ous.” This embodied a wrong statement. The plaintiff 
might have possessed knowledge of some circumstance 
which, if inquired into, would have revealed that the 
notes it was purchasing of the State Bank of Lushton 
were usurious. It might have known facts which created 
a suspicion of the nature of the contracts evidenced by 
the notes, and vet have been a good-faith or innocent 
purchascr. Its knowledge of facts and circumstances, 
to deprive it of the protection of the rule, must have 
been of a kind and quality to show bad faith, want of 
good faith and honesty, in the purchase. (See 4 Am. & 
Eng. Ency. of Law [2d ed.] 300, 301 and note 1; Mublec v. 
Davis, 33 Neb. 779; Martin vr. Johnsion, 84 Neb. 797; 
Dobbins v. Oberman, 17 Neb. 163; Tiedeman, Commercial 
Paper sec. 289; 2 Daniel, Negotiable Instruments 767- 
773.) The instruction quoted stated the rule too broadly 
and should not have been given; and in view of the evi- 
dence in the case we cannot say that it was without 
prejudice to the rights of the complainant. ‘The judg- 
ment must therefore be reversed and the cause re- 
manded. 
REVERSED AND REMANDED. 


LYDIA BROADWATER V. JEFFERSON H. Foxworruy 
ET AL. 


Firep JANUARY 19, 1899. No. 8638 


1. Review: fRecorp: TEsrrmonxy: Trrat. An objection that no tes- 
tiinony was received on the hearmg in the trial court must be 
overruled where the record shows the hearing was in the nature 
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of a trial, and that evidence, and all that was offered, was re- 
ceived. 


nN 


.~-—-: QuEstions Not RaiseD Betow. The general rule is that 
objections not made in the trial court, but raised for the first 
time in the appellate court, will not be considered. 


Certain objections in the present case made for 
the first time in this court held to be within the general rule jusi 
stated. 


4, Order Refusing to Satisfy Judgment: Revivor: Res JunpicaTa. 
A motion was made to discharge of record a judgment, for the 
reason it had been satisfied, and the motion on hearing was over- 
ruled. To a subsequent application to revive the judgment which 
had become dormant the satisfaction was interposed as a cause 
why the revivor should not be ordered. Held, That its adjudici- 
tion on the hearing of the former motion was conclusive, and not 
open to further litigation. 


5. Review: DPRocreepIncs During TRIAL: MOTION FoR NEw TRIAL. 
A petition in error does not present to this court for review the 
proceedings during a trial in a district court, if in the trial court 
there was no moticu for a new trial and a ruling thereon. 


Error from the district court of Lancaster county. 
Tried below before HoLmEs, J. Affirmed. 


Burr & Burr, for plaintiff in error. 
Webster, Rose & Fisherdick, contra. 


HARRISON, C. J. 


On March 12, 1884, there was rendered in the district 
court of Lancaster county a judgment for the defendants 
in a replevin action as follows: “It is now by the court 
considered and adjudged that said defendants have a 
return of the property taken by said plaintiff on the writ 
of replevin herein named in tle verdict of the jury herein, 
’ to-wit, one brown mare, one two-horse wagon, and one 
double harness, and that in case a return of said property 
cannot be had, that the defendants have and recover of 
and from the said plaintiff Lydia Broadwater the sum of 
$140, the value of defendants’ possession of said property 
as found by said jury,” On May 8, 1889, a motion was 
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filed for the plaintiff that defendants be required to show: 
cause why the judgment should not be discharged of 
record. The parties appeared and proofs by affidavit 
were made, and on hearing the motion to discharge the 
judgment was denied. This was of date June 24, 1889. 
In the affidavit filed by plaintiff appeared the following 
statement as the reason fur the requested discharge of 
the judgment: “And. this affiant further says that after- 
ward and on or about 12th day of March, 1884, one Al 
Masterman, then a duly authorized and acting deputy to 
the sheriff of said county of Lancaster, did, by virtue of 
said judgment entered in said case, take from this plain- 
tiff the above described property, to-wit, one brown 
mare, one two-horse wagon, and one double harness, and 
that afterwards said Al Masterman, in his official ca- 
pacity, did turn over to the defendants herein the above 
described property, thereby fully satisfying and paying 
the above named judgment.” March 4, 1896, Jefferson 
H. Foxworthy filed a petition, the object and purpose of 
which was to obtain a revivor of the judgment. The peti- 
tion was in part as follows: “Comes now Jefferson H. 
Foxworthy, one of the defendants herein, and shows the 
court that the judgment in favor of said defendants and 
against plaintiff rendered in this court on March 12, 1884, 
for the sum of $140, interest, and costs taxed at $34.20, 
that the judgment and costs is wholly unpaid, except 
the sum of $5.30 costs paid December 24, 1890. No exe- 
cution has ever been issued on said judgment and the 
same has become dormant.” An auswer was filed, of a 
portion of which the following is a copy: “And this 
respondent and plaintiff further alleges that afterwards, 
and on or about the 12th day of March, 1884, one Al 
Masterman, then a duly authorized and acting constable * 
of said county of Lancaster and also duly authorized. 
and acting for and on behalf of said defendants and their 
mortgagor, the husband of plaintiff, did, by virtue of 
said judgment rendered in said action and said employ- 
meut aforesaid, take from. the plaintiff the above de- 


” 
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scribed property, to-wit, one brown mare, one two-horse 
wagon, and one double harness, and that afterwards the 
said Al Masterman, as constable aforesaid, and by vir- 
tue of his employment aforesaid, did turn over and re- 
turn to said defendants herein the above described prop- 
erty, and thereby the said defendants did have a return 
of the property taken on said writ of replevin, and said 
judgment was thereby fully satisfied and complied with. 
And this respondent and plaintiff further says that the 
real owner or mortgagor of said property, to-wit, one 
brown mare, one two-horse wagon, and one double set of 
harness, at said time, was the husband of this plaintiff 
and respondent, Henry Broadwater. And the said Fox- 
worthy & Son were his attorneys, and said property was 
turned over to the said husband by the said Foxworthy 
& Son, and the said husband as mortgagor took said 
property and moved out of the state af Nebraska, with 
the same, with the knowledge and consent and agree- 
ment of the said Foxworthy & Son, attorneys for said 
husband, as aforesaid. And the said defendants then 
and at that time did have a return of said property, and 
a return of said property was had in said action and 
judgment in accordance with the terms of said judgment, 
and the said judgment is fully paid, satisfied, and should 
be discharged, together with all costs thereof as taxed 
therein against this respondent and plaintiff.” There 
was a reply in which it was alleged: “The matters 
averred by plaintiff have been heard, determined, and 
concluded by the former adjudication of this court in 
this cause, and plaintiff is barred from further asserting 
or agitating the same because for that May 8, 1889, plain- 
tiff in writing filed in this cause her certain motion to 
satisfy and discharge the judgment herein upon the same 
identical grounds set up and averred in her present an- 
swer herein filed March 22, 1896, and these defendants 
joined issue thereon and.the same was fully heard before 
this court, the Honorable Allen W. Ifield, then judge of 
this court, presiding, and after argument and full con- 
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sideration of all the facts and evidence the issues so 
joined were found in favor of these defendants and 
against the plaintiff, and in consideration and judgment 
of this court the said motion was denied, to which find- 
ing and judgment plaintiff at the time excepted,—all 
of which matters appear of record in this cause and said 
judgment yet reniains in this court, in nowise modified, 
appealed from, or reversed, as by the files of this cause, 
the dockets, and journal ‘R’ of this court, at pages 133, 
290, and 380, will at large and more fully appear. (2.) 
And for further ground of defense herein, but not waiv- 
ing the aforesaid bar of former adjudication, and insist- 
ing thereon, defendants deny that on or about March 12, 
1884, or yet that at any time, said Al Masterman, or any 
other person, acting as constable, or as agent of these 
defendants or in any cther capacity, did, by virtue of 
said judgment or otherwise, take said property from 
plaintiffs and return the same.to defendants herein, or 
that defendants had return of said property, or that 
these defendants turned the same over to said Ienry 
Broadwater, or yet that said Henry Broadwater re- 
moved the same from this slate by or with consent of 
defendants.” On the day of hearing, April 14, 1896, the 
plaintiff in error filed a demand for a jury. The court 
received such evidence as was offered, all in forin of 
affidavits, and made the following findings and order: 
“This cause now cones on to be heard upon the petition 
of the defendant Jefferson H. Foxworthy to revive the 
judgment entered in this action on the 12th day of March, 
1884, the answer of the plaintiff Lydia Broadwater to 
said petition and conditional order of revivor heretofore 
made, and tle reply thereto, and is submitted to the 
court, on due consideration whereof, and the court being 
fully advised in the premises finds in favor of the de- 
fendants and against the plaintiff, and finds that the 
question of the satisfaction and payment of the judg- 
ment, as raised by the answer of the plaintiff upon the 
order to show cause herein, has been heretofore by this 
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court fully adjudicated and deterinined, and the motion 
of plaintiff to satisfy said judgment of record being de-’ 
nied by the court and adjudicated adversely to the plain- 
tiff, and said order of the court standing unreversed and | 
unappealed from, plaintiff cannot again be heard upon 
the questions of fact as raised by the answer herein, and 
it is by the court ordered that the demand of the plaintiff 
for a jury trial herein be, and the same hereby is, denied. 
It is therefore considered, ordeved, and adjudged by the 
court that said judgment in favor of the defendants and 
against the said plaintiff stand revived for the sum of 
$140, with interest thereon at the rate of seven per cent 
per annum from the 12th day of March, 1884, together 
with the costs of said action as taxed against the plain- 
tiff, and the accrued costs herein, taxed at $——. To ail 
of which the plaintiff duly excepts.” The matter is pre- 
sented in this court for review. 

It is argued that the court erred in not hearing evi- 
dence on the issues raised. To this it must be answered. 
that it appears that evidence, and all that was offered, 
was received; hence this objection is of no avail. 

Another point made in argument is that the applica- 
tion for revivor should have been by motion supported 
by affidavit and not by petition. This objection was not 
made in the trial court and cannot be for the first time 
raised in this. (Wchland v. Willis, 42 Neb. 737.) Further- 
more, the petition was verified positively and would fill 
the requirements of an affidavit, and other affidavits, in 
which were embodied statements of the facts, were filed. 
There was nothing in the manner of procedure which, 
when attacked for the first time in this court, was a fatal 
defect. (Wright v. Sweet, 10 Neb. 190.) 

It is also claimed that there was error in the proceed- 
ings, in that one of the defendants in the original action 
did not join or was not joined in the application to revive 
the judgment. This objection is made for the first time 
in this court. It was not presented in the trial court and 
will not be considered. (Ackland v. Willis, supra.) 
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A comparison of the statements of the affidavit, quoted 
herein and filed at the time of the motion to discharge 
the judgment of record, with the statements which we 
have copied of the answer filed to the. application to re- 
vive, will disclose that the main and material fact alleged 
in each was the same,—i. c. that the property had been 
received, or taken from the one party and given to or re- 
turned to the others. Whether it was by “Al Masterman,” 
as constable, as deputy sheriff, or as agent or employé 
of the parties, could make no difference. This being true, 
the material fact at issue was litigated and adjudicated 
on the hearing and determination of the motion to dis- 
charge the judgment, and could not be again placed in 
litigation between the same parties and in the same ac- 
tion. (Reeves v. Plough, 41 Ind. 204; Mabry v. Henry, 83 
N. Car. 298; Dwight v. St. John, 25 N. Y. 208; Furgeson v. 
Millender, 32 W. Va. 30; Greer v. Jones, 54 Ga. 154; Com- 
missioners of Wilson County v. McIntosh, 30 Kan. 234.) 

There was, as we have before stated, a demand on be- 
half of plaintiff in error for a jury, nd the refusal of 
this request is assigned as error. The applicatiun in this 
state for the revivor of a dormant judgment is to be by 
motion. (See Code of Civil Procedure, secs. 456-473.) 
And where on an order to show cause the debtor files 
affidavit in which it is stated that the judgment sought 
to be revived has been paid or satisfied, it raises an issue 
for hearing. (Garrison v. Aultman, 20 Neb. 311; Reeves 
v. Plough, supra.) The motion provided for by our Code 
and by statutory enactment in some other states is a 
substitute for the writ of scire facias to revive dorniant 
judgments, and under the furmer the same relief may 
be obtained as under the latter. (l*reeman, Executions 
sec. 95.) To a writ of scire facias for the revival of a dor- 
mant judgment a plea of payment or satisfaction of the 
judgment may be interposed, and the issue raised should 
be submitted to a jury (Hartman v. Alden, 84 N. J. Law 
518; 5 Field’s Lawyers’ Briefs p. 277); but if it be con- 
ceded—and we do not decide the question—that there 
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should have been a regular trial of the issue of satisfac- 
tion of the judgment songht to be revived in this present 
proceeding, and not a mere summary hearing as upon 
other motions, then the question of the right of trial to 
a jury is not presented, for the reason there was no mo- 
tion for a new trial in the district court; and if the pro- 
ceeding is to be given the character contended for by the 
plaintiff in error, to obtain a review by petition in error 
to this court of proceedings in the trial court there 
must have been a motion for a new trialin that court and 
a ruling thereon. (Jones v. Hayes, 36 Neb. 526; Koehler 
v. Sunmers, 42 Neb. 330; In re Van Sceiver, 42 Neb. 772.) 
The order of the district court must be 


AFFIRMED. 


JAMNS C. TONAKER V. WILLIAM TL. VESEY BT Ale 
FILeD JANUARY 19,1899. No. 8666. 


1. Replevin: Acrion By Joint OwNeEns. It is proper for joint owners 
ot chattel property to join in an action for the recovery of its 
possession. 


2, Assignments of Error: Cross-XAMtNATION. To obtain review of 
alleged error in the denial of the cross-examination, if the com- 
plaint is directed against a denial of answer to a single or sepa- 
rate question, the assignment niust be specific. 


3. Conflicting Evidence: Review. Findings of a trial court based 
* upon conflicting evidence, of which there is a sufficiency in their 
support, will not be disturbed in this court. 


4, Replevin: FatLure To Give Bonn: Pratntirr’s DamMAcEs. If the 
plaintiff in an action of replevin fails to give the undertaking 
required by law and the property is returned to the defendant, 
the action may proceed as one for damages only, and if the plain- 
tiff prevails, his measure of damages is the market value of the 
property and the lawful interest thereon, (Baum Iron Co. v. 
Union Savings Bank, 50 Neb. 387.) 


5. Chattel Mortgages: INDEMNITY. A mortgage in terms to secure 
the payment of a debt evidenced by a promissory note may be 
shown to be one of indemnity only. 
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ForeEcLosurRE. An indemnity mortgage may not 
be foreclosed by the original mortgagee or an assignee after 
maturity until the damages ‘have been suffered, against or for 
which the indemnity was sought to be provided. 


Error from the district court of Logan county. Tried 
below before NEVILLE, J. Affirmed upon filing of remitti- 
tur. 


Wilco & Halligan, for plaintiff in error. 
Hoagland & Hoagland, contra. ‘ 


HARRISON, C. J. 


Possession of a number of different articles, principally 
household furniture, was taken for the plaintiff in error, 
his claim thereto arising under the provisions of a chattel 
mortgage. The defendants instituted this, in its incep- 
tion a replevin action, to obtain possession of the prop- 
erty, but did not furnish the undertaking required by 
law, and the property was returned to the plaintiff in- 
error and the action proceeded as one for damages only. 
A trial to the conrt, a jury being waived, resulted in a 
judgment for the defendants in error. 

In an error proceeding to this court it is complained 
for the plaintiff that the defendants in error were not 
joint owners of the property which was replevied, but 
were owners of separate and distinct portions or articles 
of it; hence could not join in the suit, and their doing 
so constituted a fatal misjoinder. If the facts had béen 
as contended by counsel for plaintiff in error, there was 
the misjoinder. On the subject of the ownership of the 
property a finding that the parties were not joint owners 
of the property would have been warranted by the evi- 
dence, but a contrary finding, or that they were joint 
owners, had sufficient of the evidence in its support. The 
latter was the one adopted and enforced by the trial 
court, and we will not disturb it, and must conclude that 
there was no misjoinder of parties. 
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It is also urged that the court erred in denying the 
plaintiff in error the right to cross-examine a witness on 
a stated subject. There was not an entire denial of such 
right, and the assignment of error is not specific enough 
to call for the examination of any single or separate 
denial of a question in cross-examination. 

The findings and judgment were as follows: “The 
court finds that the right of property and right of pos- 
session of said property described in the replevin affidavit 
and petitions of plaintiffs, when this action was com- 
menced, were in the plaintiffs; that the value of said 
property was the sum of $124.55. The court also finds 
that the plaintiffs failed to give an undertaking as re- 
quired by law, and said property was retained by the 
defendant. The court also finds that the plaintiffs have 
been damaged by reason of the wrongful taking of said 
property by defendant in the sum of $160, in addition to 
the value of said property as found herein. It is there- 
fore considered by the court that the plaintiffs recover 
from the defendant the sum of $284.55, their damages, 
and the value of the property so found by the court, and 
their costs herein expended, taxed at $160.82.” The ar- 
ticles of which possession was taken under the mortgage 
were in use at the time by the defendants in error in a 
hotel in which they were then catering to the wants and 
wishes of any of the public who might apply for their 
services, and the damages allowed were for stoppage to 
und inconvenience in conducting the business alleged 
to have been caused by the seizure of the furniture, etc. 
These damages, it is contended, should not have been al- 
lowed; that the true measure of damages herein was the 
value of the property and interest thereon from the time 
it was taken. “In replevin, where the property has been . 
returned to the defendant for the failure of the plaintiff 
to give the statutory undertaking, and the action pro- 
ceeds as one for conversion, the measure of his dam- 
ages, in case the right of property and right of possession 
are found in his favor, is the market value of the prop- 
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erty, with lawful interest thereon.” (Baum Tron Co. 0. 
-Union Savings Bank, 50 Neb. 887; Hainer v. Lee, 12 Neb. 
452.) Counsel for defendants in error strenuously insist 
that the above rule is wrong, and not applicable in the 
present case, but after an examination and consideration 
of the arguments presented and authorities cited we 
must again approve the doctrine and as pertinent to the 
facts herein. 

It was established by the evidence that certain parties 
had signed as sureties a bond that the defendants in error 
(they were husband and wife) should do and perform 
certain acts in a business transaction, and a note and 
the mortgage, under which the plaintiff in error asserted 
the right of possession of the property, had been given to 
indemnify the sureties for any loss they might suffer in 
such capacity; and a closely contested point, and relative 
to which the evidence was directly in conflict, was in 
regard to whether any damages had at the time it was 
sought to foreclose the mortgage been suffered by the 
sureties. The note and mortgage had been after maturity 
transferred to the plaintiff in error by the original party 
or parties to them. A mortgage which in terms purports 
to secure the payment of a debt evidenced by a described 
note may be shown to be one of indemnity only. (Wiltsie, 
Mortgage Foreclosures sec. 299.) An indemnity mort- 
gage may not be foreclosed until the event against which 
it was to be effectual has occurred, nor until the mort- 
gagee has suffered the damages for which the indemnity 
was provided. (Forbes v. AlcCoy, 15 Neb. 632; Gregory 
v. Hariley, 6 Neb. 356.) The trial court concluded, upon 
conflicting evidence, that the parties to be indemnified 
had suffered no damages. The conclusion was supported 
by the evidence and will not be changed. 

The amount of damages, as we have before seen, was 
too large. The defendants in error should have recovered 
no more as damages than interest.at seven per cent per 
annum on the value of the property from its taking, Sep- 
tember 17, 1894, to the term of court at which it was 
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tried. This is $8.35. The defendants in error may within 
twenty days remit from the amount of the judgment ren- 
dered the sum of $151.65, as of the date of its rendition. 
If this is done, the judgment may stand affirmed; if not 
done, the judgment is reversed and the cause remanded. 


JUDGMENT ACCORDINGLY. 


JAMES WOOLWORTH ET AL., APPELLEES, V. EDWIN 
PARKER EY AL, APPELLANTS. 


FILED JANUARY 19,1899. No. S665. 


- 


. Testimony: Evipencr. The words “testimony” and “evidence” 
are not synonymous. ‘The latter is the generic term. The 
former imports a kind of evidence. (Columbia Nat. Bank of Lin- 
coln v. German Nat. Bank, 56 Neb. 803.) ‘ 


Bill of Exceptions: ALLOWANCE AND AUTHENTICATION. The statute 
requires that a bill of exceptions be presented to the trial judge 
for settlement, and when settled that it be signed by the judge, 
with his certificate to the effect that it is allowed. (Code of 
Civil Procedure, sec. 311.) ; 


nn 


The settlement and allowance are of the bill as a 
whole, inclusive of the statements of the heading and the body 
relative to what it contains; and where, from an inspection of 
the entire bill, it is obvious that the word “testimony” was used 
with reference to the evidence, and as synonymous with “evi- 
dence,” it may be accorded such extended signification. 


. 


Judgment: LirN. A judgment affords no lien upon an equitable 
interest in real estate. 


Homestead: EvipeNcr. Findings of the trial court relative to an 
alleged homestead right in real estate held not contrary to the 
evidence. 


or 


6. Review: Turory Below: ARGUMENTS. Parties in their present- 
ment of a cause having rested their rights of priorities of liens 
on the determination of a definite stated question, this court 
will not extend the discussion, or settle them in accordance with 
other conditions or facts existent in the case. 


APPEAL from the district court of Lancaster county. 
Heard below before Ho_mes, J. Affirmed. 
31 
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Lamb & Adams, for appellants. 
Abbott, Nellech & Lane and Mocketl & Polk, contra. 


Harnison, C. J. 


In the petition filed in this action for James Wool- 
worth, of appellees, it was pleaded that on June 20, 1894, 
he obtained a judgment in the district court of Lancaster 
county against George Thompson, of appellants, in the 
sum of $437; that an execution had been issued for the 
enforcement of said judgment and returned, by the 
officer to whom it was addressed and delivered, unsatis- 
fied for want of property of the debtor on which to levy; 
that the judgement was still existing and unpaid; also, 
that George Thompson was then the owner of lot 1, in 
block 19, in Kinney’s © Street Addition to the city of 
Lincoln, and to prevent the enforcement of said judg- 
ment had caused the title to said real estate to be con- 
veyed by Edwin Parker, a party to this action, to one 
A. Hill, also a party to the action, without consideration 
moving from the last named person, and for the purpose 
of concealing the ownership of the property from the 
crediters of George Thompson, and especially from the 
plaintiff, now appellee; that George Thompson was the 
owner of the property and the title was held in trust for 
him by said A. Hill; “that the record title to the said lot 
rests, as shown by the records of said county, in the name 
of the defendant Ernest Parker, but plaintiff alleges that 
said Parker and —— Parker, his wife, have executed 
and delivered a deed of the said lot to the defendant A. 
Hill, and have thereby conveyed the legal title to the 
same to said Hill, and that the said defendants Thomp- 
son and Hill have kept the same from the records of the 
county register of deeds so as to conceal the fact of the 
said transfer from this plaintiff and thereby prevent the 
enforcement of the said judgment against the said lot. 
Wherefore plaintiff prays that the deed executed and 
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delivered by the defendants Parker and Parker to the 
defendant Hill may be held to be a conveyance of the said 
property to said George Thompson, and that he may be 
decreed to have the legal and equitable title to the same, 
and that the said deed to said A. Hill may be decreed to 
be for the use and the benefit of the said George Thomp- 
son; and that said judgment may be deemed to be a first 
and valid lien upon said property and the said property 
may be decreed to be subject to the execution of the 
plaintiff upon the said judgment heretofore recited and 
set out; that said property be sold as upon execution, 
and out of the proceeds of sale the plaintiff be first paid 
the amount of bis said judgment, and for such other and 
further relief as to the court shall seem just and equita- 
ble under all of the facts as they may be proved at the 
trial hereof; and for the costs of this action.” 

There was an answer or cross-petition for Milton IL. 
Trester, in which it was stated that he obtained a judg- - 
ment against George Thompson and Elsie Thompson, 
the wife of George Thompson, in the county court of Lan- 
caster county for a named sum, April 8, 1895, of which a 
transcript was duly filed and docketed in the office of the 
clerk of the district conrt of said county on April 10, 
1895, and an execution issued thereon September 23, 
1895, then delivered to the sheriff, and, after unsuccessful 
search for personal property, levied on the real estate in- 
volved in the controversy. There were further allega- 

. tions in this cross-petition which followed in the main the 
“statements in the original petition in the action. The 
cross-petition also denied the existence of the judginent 
pleaded for James Woolworth. The prayer was that the 
property be subjected to the satisfaction of cross-petition- 
er’s asserted judgment. In the answers filed for the 
Thompsons there were denials of the existence of either 
the judgment of the petitioner or the cross-petitioner. 
The ownership of the real estate was admitted, and that 
the legal title had been placed in the name of A. Fill, 
but without any purpose to defraud either of the com- 
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plaiuatte or to tinder or delay them, or either of them, 
in the collection of any judgment or claim. ‘There was 
also pleaded a lhomestead right in the property. There 
were also filed cross-petitions for six parties, each of 
whom asserted in plea a mechanic’s tien on the premises, 
the subject of the suit. 

Replies were filed, and of the issues joined there was 
a trial; and of the findings embodied in the decree were 
the following: 

“This cause came on to be heard upon the petition of 
the plaintiff, the answers and cross-petitions of the de- 
fendants Milton L. Trester, the Rudge & Morris Com- 
pany, the S. IK. Martin Lumber Company, William A. 
Ecker, W. Jacobs, Nelson Taylor, and Amagsa Hill, the 
answers of the defendants George Thompson, Elise 
Thompson, and Amasa Hill, and the replies of the plain- 
tiff and the defendant Milton L. Trester, and the evi- 
‘ dence, and was submitted to the court, on consideration 
whereof the court finds: 

“1. That the defendant Edwin Parker is in default for 
want of pleadings in the said cause, and that said default 
was duly taken. 

“2. That on the 20th day of June, 1894, the plaintiff 
recovered a judgment against the defendant George 
Thompson in the district court of said county in the sum 
of $437, and that said judgment bears interest at the rate 
of seven per cent from said 20th day of June, 1894; that 
afterwards an execution was duly issued out of the said 
court upon said judgment and was thereafter returned 
unsatisfied for want of property of the said defendant 
George Thompson on which to make a levy. 

“3. That on the 3d day of April, 1895, the defendant 
Milton L. Trester recovered a judgment against the de- 
fendants George Thompson and Elise Thompson in the 
county court of said county for the sum of $793.80, and 
cost of suit, taxed at $5.40, and intevest at ten per cent 
and that on the 10th day of April, 1895, the said Milton 
L. Trester duly caused a transcript of the said judgment 
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to be filed in the district court of said county, and caused 
execution to be issued thereon, which said execntion was 
thereafter returned unsatisfied for want of property of 
the said George and Elise Thompson, found in said 
county, on which to make a levy. 

“4. That on the 1st day of March, 1895, defendant Ed- 
win Parker made, executed, and delivered a deed of 
lot 1, block 19, in Kinney’s O Street Addition to the city 
of Lincoln, Nebraska, and thereby conveyed the said lot 
to the defendant A. Hill; that the legal title to the said 
lot remained in the said defendant A. Ifill till on the 
26th day of June 1895, when the said defendant A. Hill 
made, executed, and delivered to the defendant George 
Thompson a deed and thereby conveyed the legal title 
of the same to the said George Thompson; that the de- 
fendant A. Hill held the legal title to the said lot 1, 
block 19, aforesaid, in trust for the defendant George 
Thompson, and that the said A. ITill had at no time any 
right of ownership in or to the said Jot other than as in 
trust for the said George Thompson, and that the said 
George Thompson was the real owner of the said lot from 
and after the Ist day of March, 1895, aforesaid. The 
court further finds that the equitable title to the said 
lot was in the defendant George Thompson during all of 
the time from and after said Ist day of March, 1895, and 
that the legal title to the same was put in the name of 
the defendant A. Hill, for the purpose of concealing the 
same from the plaintiff herein, and in fraud of the rights 
of the plaintiff herein, and that the plaintiff was entitled 
to a lien thereon from the said 1st day of March, 1895; 
that the deed from said Edwin Parker to said A. Hill, 
and the deed from the said A. Hill to the said George 
Thompson, have néither of them been recorded, and that 
the record title to the said lot remains in the defendant 
Edwin Parker, but that by the execution and delivery of 
the said deed the defendant Edwin Parker parted with 
all interest in and to the said lot, and has not now, and 
has not had since the said lst day of March, 1895, any 
interest in or to the said lot. 


o 
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“10. That the “defendant A. Hill is not entitled to a 
lien on the said lot. 

“11. That the lien of the plaintiff is a first lien on the 
said lot 1, block 19, in Kinney’s O Street Addition to the 
city of Lincoln. 

“12. That the lien of the defendant Milton L. Trester 
is a second lien on the said lot, subject only to the lien 
of the plaintiff's said judgment. 

“13. That the Jiens herein found in favor of the de- 
fendants the S. Ix. Martin Lumber Company, William A. 
licker, the Rudge & Morris Company, William Jacobs, 
Nelson Taylor are of equal priority, and together formed 
the third lien on the said lot, subject only to the liens 
herein found in favor of the plaintiff and the defendant 
Milton L. Trester. 

“14. That the defendants George Thompson and Elise 
Thompson did not have a right of homestead in the said 
lot at the time of the bringing of the suit and at the 
time when the lien of the plaintiff and the defendant 
Milton L. Trester attached to the said lot.” 

There were other findings, which.we have not quoted, 
of the sums due the several mechanic’s lien holders. 
‘There was a decree for a sale of the property, the pro- 
ceeds to be brought into court to be applied in satisfae- 
tion of the liens. 

It is urged for one of appellees that there can be no 
review of the evidence, for the reason that it must appear 
affirmatively that a bill of exceptions contains all the 
evidence given at the trial; and it is asserted that the bill 
in this case does not even purport to contain all the evi- 
dence. This assertion is based upon the fact that in the 
heading to the bill, and in the certificate of the trial - 
judge, the word “testimony” was used, and nowhere is 
it stated in terms that the bill contains all the evidence. 
It was in every reference to the subject the “testimony” 
and not “evidence.” © “Testimony” and ‘evidence’ ave not 
syuonyinous terms, The latter is the generic term, and 
the former applicable to a species ov kind of evidence.” 
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(Columbia Nat. Bank of Lineoln v. German Nat. Bunk, 56 
Neb. 803.) This bill of exceptions was presented to the 
adverse parties by the appellants and returned without 
amendments proposed, although there was no indorse- 
ment to such effect. It was presented to the trial judge 
for settlement and allowance, and by him settled and 
allowed, and he signed a certificate that it was allowed, 
in which certificate there appeared the statement that 
the bill contained all the “testimony” adduced or offered 
by either party. It is provided in tlie Code: “When set- 
tled, the bill must be signed by the jndge with his cer- 
tificate to the effect that the same is allowed.” (See 
Code of Civil Procedure, see. 311.) And we most conclude 
that this includes the entire bill,—all its statem:nts. In 
the bill the word “testimony” was used generally to des- 
ignate or refer to the evidence, and in such connections 
that it clearly meant “evidence;” fron all of which we 
must conclude to herein allow the word an extended 
meaning or as employed in the stead of the proper term, 
“evidence.” The meaning was obvious. TEvidence was 
intended, and the bill is not for the reasons advanced 
inoperative. (Columbia Nat. Bank of Lincola ec. German 
Nat. Bank, supra) 

The attorneys for appellants state in their brief that 
“there is no controversy between George ‘Thompson, the 
owner of the premises, and the several Jien-holders. He 
coucedes they are all valid liens for the amounts respec- 
tively found due them under the decree. The lien-holders 
join him in this appeal, as the title and priority of their 
liens depend upon the homestead title of the defendant 
George Thoinpson.” The a‘gunent is, in effect, that the 
findings and decree of the district court are not sustained 
by the evidence, or are contrary to the evidence. A care- 
ful examination of the record convinces us that while a 
finding for the main appellants would possibly have suffi- 
cient of evidence to support it, the findings made on the 
principal questions are not contrary to the evidence or 
not unwarranted by it, and we will not disturb them. 
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It is true, as contended by counsel for appellants, that 
at the time these judgments became of effect George 
Thompson had but an equitable title to the property, 
which in this suit it is sought to subject to their satisfac- 
tion, and the judgments were not liens un the equitable 
title (Vessler v. Neher, 18 Neb. 649; First Nat. Bank of 
Plattsmouth v. Tighe, 49 Neb. 299); but on June 26, 1895, 
the legal title was conveyed by Hill to Thompson, and 
the liens of the judgments attached; and, as we have be- 
fore determined, the decision of the district court that 
the homestead right was not shown must stand. 

For the appellants, the mechanic’s lien holders, it was 
conceded in argnment—see quotation herein from the 
brief—that the questions of their liens and priorities, 
relative to the judgments, depended entirely upon the 
existence or non-existence of the homestead right of 
George Thompson and his wife; and since this question 
must be disposed of adversely to them, we need not fur- 
ther discuss or adjudicate in regard to the rights of the 
mechanic’s lien holders. The decree of the district court 
must be , 

AFFIRMED. 


I’, M. SACKETY y. CARROLL S. MONTGOMERY EY AL., 
EXECUTORS. 


FILED JANUARY 19,1899. No. 8634, 


i, Note: Traxsrer. A note payable to a party or order may be 
transferred by the payee, without a commercial indorsement, 
by either an oral or a separate, distinet, written assignment, 
thereof, followed by delivery, which would render the transferee 
liable to any defenses against the original payee. , 

2. Action on Note: Vor Jupemenr: Res Jupscata. A former judg- 
ment on a note is not a defense to a subsequent action on the 


same note, where the judgment was void for want of jurisdic- 
tion over the person of the defendant. 


Error from the district court of Booue county. Tried 
below before KENDALL, J. Affirined, 
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Spear & Mack, for plaintiff in error. 


James S. Armstrong, H, GC. Vail, and Montgomery & Hall, 
contra. 


Norvat, J. 


Milton Montgomery sued I’, M. Sackett, and obtained 
judement against him on a promissory note executed by 
the defendant and one John Dickenson, and payable to 
Montgomery & Jaycox, or order, Two defenses were pre- 
sented, namely, that plaintiff was not the owner of the 
note, and that the payees had already obtained judg- 
ment against both makers for the full amount due 
thereon. Since the docketing of the cause in this court 
the death of the plaintiff below was suggested, and by 
agreement of parties an order was duly entered reviving 
the action in the name of.-his executors 

As to the ownership of the note the evidence, without 
contradiction, shows that at the date of the institution 
of suit said Milton Montgomery was the owner of the 
paper, and on his behalf it was produced and introduced 
in evidence on the trial. The note was payable to the 
order of the payees, but did not contain their indorse- 
ment. This fact, however, did not prevent an equitable 
assignment of the paper to the decedent. A note paya- 
ble to a party or order may be transferred by the payee, 
without a commercial indorsement, by either an oral 
or a separate, distinct, written assignment thereof, fol- 
lowed by delivery, which would render the transferee 
liable to any defenses against the original payee. (Doll 
v. Hollenbeck, 19 Neb. 639; Colby ». Parker, 84 Neb. 510; 
Gaylord v. Nebraska Savings & Hachange Bank, 54 Neb. 
104; Marskey v. Turner, 81 Mich. 62; Benson v. Abbott, 22 
8S. I. Rep. [Ga.] 127; Vhomson-Houston Hleetrie Co. v. 
Capitol Nlectric Co., 56 Fed. Rep. 849.) 

As to the plea of estoppel by reason of a former judg- 
ment, the record discloses the following facts: On June 
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15, 1894, which was prior to the bringing of this action, 
Montgomery & Jaycox caused to be docketed a suit on 
the note in question against both makers before H. C. 
Vail, as a justice of the peace of Boone county. Sum- 
mons was issued returnable on June 20. The day pre- 
ceding the time fixed for the return of the writ John. 
Dickenson, one of the makers of the note, appeared be- 
fore the justice, waived process, and confessed that he 
was indebted to the plaintiffs in the sum of $84.02 upon 
said note. The justice inadvertently rendered judgment 
against both Dickenson and Sackett for said sum. 
Nearly a year afterward, at the request of the latter, and 
for the purpose of correcting a clerical error merely, 
the docket entry was changed to show a judgment 
against Dickenson only. There is considerable discus- 
sion in the brief of the power and authority to amend or 
change the judgment eutry, but in our view it is wholly 
unnecessary to consider or pass upon the question. It 
was shown that Justice Vail never acquired jurisdiction 
over the person of Sackett; hence the judgment as 
against him was a nullity, and constituted no bar to the 
present action. (Colby vr. Parker, 34 Neb. 510.) No rve- 
yersible error appearing upon the face of the record the 
judgment is 
AFFIRMED. 


JSssin L. COWHERD FT Al., APPELLANTS, Vv. JAMES B. 
JOrcHEN, EXECUTOR, EY AL., APPELLEES. 


FILED JANUARY 19,1899. No. 8542. 


1. Will: CoxstTrucTION: DISCRETION oF EXECUTOR: PAYMENT oF BE- 
QUESTS: MORTGAGE: RESIDUARY LEGATEE. A testator made cer- 
tain specific bequests in money, providing that the same should 
be paid by the executor, in his discretion, either in cash, or in 
shares in the capital stock of the Kitchen Brothers Ifotel Com- 
pany at their par value, or part in cash and part in such shares 
of stock at their par value, having regard to the condition of 
the estate and the circumstances of the legatees, or any of them. 


—? 
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The rest and residue of the estate was bequeathed to J. B. K., 
stipulating in the will that “the said J. B. K. out of said residuz 
of my estate to pay all the indebtedness of the Kitchen Brothers 
Hotel Company, including a certain mortgage for $90,000.” Held, 
The executor had the right to pay the specific bequests in stock 
at its face value in lieu of cash, and that the duty was not placed 
on the executor, but upon the residuary legatee, to pay the in- 
debtedness and mortgage of said company. 


2. RESIDUARY ESTATE: LizEN oF Morreace. The residuum 
passed to the residuary legatee charged with the payment of 
such indebtedness and mortgage. 

3. : : ~ Whether the residuary legatee became 


per sonally liable for said mortgage debt by procuring an exten 
sion of time of its payment, gr by the acceptance of the bequest, 
is not decided. 


4, Executors: FinaL Account: DischHarcE. The final account of an 
executor should not be approved, and he be discharged, until 
the trust has been fully executed. 


or 


: DiscHARGE: PARTIES TO APPEAL. One cannot prosecute au 
appeal from an order discharging an executor where he is not 
prejudiced by the decision. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


Herbert J. Davis and Kennedy & Learned, for appellants. 


_ Sohn C. Cowin, W. D. MeHugh, and George LE. Pritchett, 
contra. 


Norval, J. 


Richard Kitchen and his brother, James B. Kitchen, 
were the equal owners, on November 20, 1889, of the 
entire capital stock in the Kitchen Brothers Hotel Com- 
pany, consisting of 500 shares each of the par value of 
$1,000. The Paxton Hotel property in the city of Omaha 
constituted the assets of the company. On that day 
Richard Kitchen executed his Jast will and testament, 
which contained, among others, the following provisions: 

“Ninth. I give and bequeath to mv brother Charles 
W. Kitchen, of Leadville, Colorado, twenty-five thou- 
sand dollars ($25,000). 
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“Tenth. I give and bequeath to each of his sons, my 
nephews, Ralph Kitchen and Charles W. Kitchen, 
Junior, five thousand dollars ($5,000), and to my niece, 
his daughter, Jessie Cowherd, wife of W. S. Cowherd, of 
Kansas City, Missouri, five thousand dollars ($5,000).” 

“Any or all of said legacies described in paragraphs of 
this will numbered second, third, fourth, fifth, sixth, sev- 
enth, eighth, ninth, tenth, eleventh, and twelfth may be 
paid by my executor, in his discretion, either in cash or 
in shares in the capital stock of the Kitchen Brothers 
Hotel Company at their par value, or part in cash and 
part in such shares of stock at their par value, having 
regard to the condition of my estate, and the circum- 
stances of the legatees, or any of them; said legacies 
shall be paid as soon as it can be properly done without 
embarrassment to my estate, within three years after my 
death. My executor is hereby duly authorized to assign 
and transfer, or cause or authorize the transfer of any 
of my shares in the capital stock of said company, to 
carry out the provisions of this will.” 
cd & % * & * & 4t & * 

“Lastly. I give, devise, and bequeath to my brother 
James B. Kitchen all of the rest, residue, and remainder 
of my estate of every name and nature, real and personal, 
the said James B. Kitchen out of said residue of my 
estate to pay all the indebtedness of the Kitchen Broth- 
ers Hotel Company, including that certain mortgage for 
ninety thousand ($90,000) dollars, held by George War- 
ren Smith, upon lots one (1) and two (2), block 188, in the 
city of Omaha. In case of the death of said James B. 
Kitchen before my decease, the rest, remainder, and resi- 
due of my estate shall be disposed of as follows: 

“Tirst. For the payment and satisfaction of all debts 
and liabilities of every name and nature of the Kitchen 
Brothers Hotel Company, including the said mortgage 
to George Warren Smith for ninety thousand dollars 
($90,000) and all taxes, assessments, or other incum- 
brances upon its property. 
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“Second. The residue, after satisfying said indebted- 
ness and liabilities, shall be divided equally, share and 
share alike, among all the other legatees in the will 
named who shall survive me. 

“T hereby constitute and appoint my brother Jamies B. 
Kitchen to be the executor of this my last will and testa- 
ment, no official bond as such, or other bond, to be re- 
quired of him. In case of his death before my decease, 
or before the final settlement of my estate, then said 
Ralph Kitchen to be such executor, no official bond as 
such, or other bonds, to be required of hin.” 

On June 27, 1890, the testator died. His said will was 
duly admitted to probate in the county court of Douglas 
county, and James B. Kitchen qualified as executor and 
entered upon the performance of the duties of his trust. 
The assets belonging to the estate, and which came into 
the hands of the executor, consisted of a farm, two dia- - 
mond shirt-studs, and the 250 shares of stock in the 
Kitchen Brothers Hotel Company. At the time of the 
death of the testator the mortgage of $90,000 upon the 
property of the company mentioned in the will remained 
unpaid, The indebtedness secured by said mortgage was 
not to become due until 1896, and prior to the maturity 
thereof an extension of the time of payment for the 
period of ten years was obtained by the directors of the 
Kitcheu Brothers Hotel Company, at the instance of 
James B. Kitchen, and as yet said mortgage has not been 
paid. The diamonds and farm were distributed accord- 
ing to the provisions of the will. The executor also de- 
termined and elected to pay the legatees the amount of 
their several bequests in the shares of stock of the 
Kitchen Brothers Hotel Company at the par value 
thereof in lieu of cash, as the will permitted him so to 
do. He accordingly, within three years from the death 
of the testator, delivered to each legatee, excepting cer- 
tain minors, the requisite number of shares of said stock, 
which at their face value equaled the amount of his or 
her legacy, although two of them—Jessie L. Cowherd 
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and Charles Kitchen, Jr.—declined to receipt in- full 
therefor. Certain minors, whose bequests aggregated 
$25,000, have been paid nothing under the will. The 
executor, on February 26, 1894, filed in the county court 
his final account, accompanied by a petition for final set- 
tlement and discharge. In said acconnt it was stated, 
in effect, that there were in the hands of the executor, 
belonging to the legatees to whom distribution had not 
been made on account of their being minors, twenty-five 
shares of stock in the Kitchen Brothers Hotel Company 
of the par value of $25,000 and a “balance on hand going 
to residuary legatee, 137 shares at par, $137,000." Sub- 
sequently said Jessie L. Cowherd and Charles Kitchen, 
Jv., legatees named in the tenth paragraph of the will, 
filed objections to the allowance of the final report or 
account of the executor and to his discharge, alleging, in 
substance and effect, that the residuary bequest was by 
the will charged with the payment of said mortgage, and 
was made upon the express condition that James B. 
Kitchen, out of the residnum, should pay all the indebt- 
edness of the Kitchen Brothers Hotel Company, includ-: 
ing said mortgage; that the same had not been paid, but 
on the contrary Jaines B. kitchen, as executor and as the 
owner of one-half of the shares of stock of said company, 
in 1893, procured an extension of the time of payment of 
said mortgage until the year 1906; that after such exten- 
sion he sent to the objecting legatees each five shares of 
stock in said company as payment of their legacies under 
the will; that they, upon receipt thereof, object to the 
satisfaction of the legacies in that manner, for the reason 
the indebtedness of the company, and especially said 
mortgage debt, had not been paid or secured by James 
B. Witchen, whereby, they assert, they were entitled to 
have the bequests paid in cash, unless said mortgage in- 
debtedness should be secured to be paid out of the residu- 
ary bequests; and that notwithstanding all the indebted- 
ness of said company, by the terms of the will, was to 
have been paid out of the residuum, James B. Kitchen 
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has paid the interest on the mortgage out of the assets 
and funds of the corporation. The objecting legatees 
brought the ten certificates for the shares of stock into 
the county court and offered t6 deliver up the same. 
Upon the hearing-of the matter the county court did 
not sustain the said objections, but affirmed the final 
report of the executor, except as to the item of delivery 
of stock to Jessie L. Cowherd and Charles Kitchen, Jr.; 
ordered the executor to pay their bequests in the stock 
of said company at its par value, provided that the same 
shall be transferred to, and held by, them free from the 
* $90,000 mortyage; appointed James B. Kitchen trustee 
of the stock bequeathed to him as residuary legatee, and, 
upon taking the proper oath of office and the giving of a 
bond for $35,000, conditioned to pay said mortgage debt 
and interest out of the shares of stock bequeathed to 
him as residuary legatee, the executor was directed to 
transfev all of the shares of stock left as a residuum to 
James B. Kitchen, as trustee, taking his receipt therefor; 
and that upon the compliance with said order and decree 
by the executor, and the presentation of proper vouchers 
and report of his doings in the premises, le be discharged. 
Jessie L. Cowherd and Charles Kitchen, Jr., prosecuted 
an appeal to the district court, where pleadings were 
filed by the appellants, the minor legatees and the ex- 
ecutor, which it will be here unnecessary to summarize. 
At the hearing that court allowed and approved the final 
account of the executor, adjudged and decreed that the 
delivery of the ten shares of the stock to Jessie L. Cow- 
herd and Charles Kitchen, Jr., by the executor. was in 
full payment and satisfaction of their respective lega- 
cies; that the executor assign and transfer to Ralph 
Kitchen, as guardian of the minor legatees, twenty-five 
shares of stock of said company in full payment of the 
legacies due his wards; that the shares of stock left as 
a residuum under the will be transferred by the executor 
to James B. Kitchen, as trustee without bond, to be ap- 
plied and appropriated first toward the payment of the 
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indebtedness of the Kitchen Brothers Hotel Company, 
as provided in the will, and the residue to the residuary 
legatee; and that Jessie L. Cowherd and Charles Kitchen, 
Jr., pay the costs of the appeal. They bring the cause to 
this court for review on appeal. Numerous reasons are 
presented why the trust has not been executed so as to 
entitle the executor to be discharged. 

The first argument of counsel for appellants is that 
the primary intention of the testator was that the be- 
quests should be paid in cash. Doubtless, Richard 
Kitchen when he made his will supposed that the lega- 
tees to whom specific sums were bequeathed would re- 
ceive their respective shares in money; and not abso- 
lutely in shares of stock in the Kitchen Brothers Hotel 
Company, else stock would have been specially be- 
queathed unconditionally, instead of giving a certain 
number of dollars to each Jegatee, as was in the first in- 
stance plainly expressed in the will. But it is also 
manifest from the reading of the entire provisions of 
the will that the testator at the time he executed the in- 
strument foresaw or contemplated that a contingency 
might arise when the shares of stock in said company, 
and which constituted his chief assets, would not be 
worth their face value, and the payment of the bequests 
in cash would embarrass his estate, or would not be so 
advantageous to the several legatees, so that a discretion 
or option was given the executor by the tenth paragraph 
of the will to pay any or all legatees, to whom money was 
bequeathed, either in cash or in shares in the capital 
stock of said company at their par value, or part in cash 
and part in such shares. J*rom the reading of the will 
it is clear that the testator also contemplated that there 
would not only be-sufiicient assets to meet all special 
bequests, but there would be a residuum to go to the 
residuary legatee more than sufficient to pay the entire 
indebtedness of the Kitchen Brothers Hotel Company, 
including the mortgage of $90,000 on the real estate. 
The proofs show that at no time since the death of the 
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testator, had the assets of the estate been converted into 
cash, could a sufficient amount of money have been 
realized to pay the special bequests dollar for dollar, 
and there would have been nothing left for the resid- 
uary legatee. The executor, being the residuary lega- 
tee, naturally elected to pay the bequests in shares of 
stock, as by the will he was given the right to do, be- 
cause by that mode of payment there would remain of 
the assets of the estate 187 shares of the stock of said 
company to go to himself as the residuary legatee, sub- 
ject to the indebtedness of the company, while a settle- 
ment with the other Jegatees on a cash basis would have 
exlausted the entire assets, and the residuary legatee 
would have been deprived of any benefits under the will. 
It is clear, and we so hold, that the executor was not as 
a matter of absolute right required by the will to pay 
the several bequests in cash. 

It is next contended, if the legatees cannot demand 
that they be paid in money, they were entitled to receive 
stock in the condition in which the testator left it, with 
the burden of the mortgage indebtedness removed. In 
a qualified sense this is true. The residuum, or the bal- 
ance of the estate after satisfying the special bequests, 
the testator charged with the payment of the said mort- 
gage, but if the residuum should prove insufficient to lift 
the debt thereby secured, then, to that extent, the stock 
received by the legatees would necessarily be impaired 
or depreciated in value. As we read and construe the 
provisions of the will, it was not the intention of the 
testator that the mortgage indebtedness of the Kitchen 
Brothers Hotel Company should be first paid by the ex- 
ecutor before the legatees could be compelled to accept 
stock in payment of their bequests, because, by the terms 
of the will, the legatees were to be paid within three 
years from the death of the testator, and the mortgage 
debt, without the consent of the owner thereof, was not 
payable within that period, as it was not to mature until 
1896. This is true for another and better reason: The 

32 
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mortgage and other indebtedness of the company were 
required to be paid, not by James B. Kitchen as execu- 
tor, but by him as residuary legatee out of the residuum 
or portions of the estate left to him. The language of the 
will is explicit on that point. Tt reads: “I give, devise, 
and bequeath to my brother James B. Iitchen all of the 
rest, residue, and remainder of my estate of every name 
and nature, real and personal, the said James B. Kitchen 
out of said residue of my estate to pay all the indebted- 
ness of the Kitchen Brothers Hotel Company,” etc. It is 
plain that the duty and obligation of paying the mort- 
gage in question was not placed on the executor, but 
upon the residuary legatee, unless the residuary legatee 
declined to accept the residuum under the provisions of 
the will. In that event, of course, it would be the duty 
of the executor to apply the residue of the estate first 
towards the liquidation of the indebtedness of the com- 
pany. The confusion arises from the fact that the residu- 
ary legatee was named in the will as executor. Had 
James B. Kitchen declined the appointment as executor, 
and Ralph Kitchen been designated by the county court 
to execute the will, it would do violence to the provision 
of the will last‘above quoted to say that the said Ralph 
Kitchen as executor was required out of the residuum to 
pay said mortgage. he fact that the residuary legalee 
and executor is one and the same person is no valid 
reason for placing a construction on the will different 
from that which would obtain if the executor were not 
the residuary legatee. It is manifest that the testator 
had the utmost confidence in the integrity of his brother 
James B. Kitchen, inasmuch as the latter was named in 
the will as the executor, with the express stipulation 
that no bond should be required of him as such. And 
it is believed that the same confidence prompted the tes- 
tator to give the residuum of his estate to James B. 
Kitchen and authorized and required him out of the same 
to discharge the iiidebtedness of the Kitchen Brothers 
Hotel Company. There is no provision in the will which 
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makes it the duty of the executor to see that the residu-. 
ary legatee discharged the mortgage in question before 
the residue of the estate is turned over to him. On the 
contrary, it is very evident that such was not the inten- 
tion of the testator. James B. Kitchen, by the residuary 
clause of the will, was required out of the residue of the 
estate to pay the mortgage. He could not pay it out of 
the residue of the estate before the same had come into 
his hands. Manifestly this is so. And there could be no 
residuum ascertained until all the legatees, other than 
the residuary legatee, had received their portions of the 
estate, especially in case the executor paid in cash, and 
until the cosis and expenses of executing the trust had 
been met. This is too clear to require discussion; and it 
logically follows that the executor, at any time within 
the three years designated in the will, was authorized 
to pay cach specific bequest in stock without having 
first satisfied the mortgage in question. 

Another argument of counsel for appellants is that the 
time of the payment of the mortgage having been ex- 
tended ten years, the executor was thereafter powerless 
to pay the legatees in stock, aud by such extension he 
became obligated to pay the bequests in cash. Counsel 
for the executor, in reply to this contention, suggest that 
the extension of the mortgage debt was not obtained by 
James B. Kitchen, but by the directors of the ixitchen — 
Brothers Hotel Company. It is true it was their act, 
but they were moved to do so by the insistence of James 
B. Kitchen. Doubtless, it was the intention of the 
testator that the residuary legatee should pay off this 
mortgage at its maturity, but neither his failure so to 
do nor the extension of the time for the payment of 
mortgage debt deprived the executor of the right to pay 
the bequests in the shares of stock owned by the testator 
in lieu of money, because it was not the duty of James 
B. Kitchen as executor to pay the mortgage, nor did he 
as executor obtain the extension. If the appellants 
suffered loss by such extension or by the omission to 
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.pay the mortgage at its maturity, the courts are open 
to afford them relief, but those matters are not sufficient 
causes to prervent the settlement of the estate and the 
discharge of the executor. 

It is urged that James B. Kitchen having accepted the 
residue is personally liable for the mortgage debt. There 
is no room to doubt that the 137 shares of stock received 
by him as residuary legatee is charged with the payment 
of the mortgage, but whether by accepting the devise 
he became individually bound to satisfy the mortgage, 
principal and interest, we are not called upon to decide, 
since if the contention of appellants on this point is well 
founded, it would not prevent a discharge of the execu- 
tor. They could enforce the payment of the mortgage 
by a suit in equity against the stock or by an action at 
law against the residuary legatee upon the implied 
promise to pay it, if such a promise can be implied from 
the acceptance of the residue of the estate. 

We quite agree with counsel that the executor could 
not properly be discharged until the trust has been fully 
executed. The debts of the estate of Richard Kitchen 
and the expenses of administration have been paid. All 
specific legacies have been paid, except certain bequests 
to minors, for whom at the time of the discharge of the 
executor no guardian has been appointed. The residue 
of the estate has been turned over to James B. Kitchen 
as residuary legatee. The mortgage of the Kitchen 
Brothers Hotel Company was not a debt of the deceased, 
nor one, as we have already shown, which it was the 
duty of the executor to pay. The will had been fully exe- 
ented, so far as it was within the power of the executor 
to discharge the trust, save and except the legatees who 
were minors have not been paid their bequest, and a dis- 
charge of the executor should not have been mac - until 
they were paid. But these appellants were not preju- 
diced by the order of discharge, and it is elementary that 
one cannot appeal from a decision, however erroneous, 
which does not affect his substantial rights. (Burlington 
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& MW. R. R. Co. v. Martin, 47 Neb. 56.) A qUSEDERS of 
affirmance will be dneeved: 
AFFIRMED. 


IkVINE, C., not sitting. 


NATIONAL MASONIC ACCIDENT ASSOCIATION V. GHORGE 
I’. BURR. 


FILED JANUARY 19,1899. No. 8647. 
1. Letters: PRESUMPTION oF DELivEry. A letter duly addressed, 


stamped, and mailed is presumed to have reached the addressee 
in the usual course of the mails. 


2. :————: Evipence. This presumption is not conclusive, but 
may be overcome by proper evidence showing that the sendee 
did not receive the letter. 

3. : DELIVERY: QUESTION oF Fact. Whether a letter mailed, 


with the postage thereon prepaid, reached its destination in the 
usual course of the mails is a question of fact to be determined 
from all the evidence adduced. 


4, Conflicting Evidence: Review. A finding and judgment based 
upon conflicting evidence will not be disturbed on review unless 
manifestly wrong. 


5. Assignment of Error: Morion ror New Trrau. An assignment in 
a petition in error that there was error in overruling the mo- 
tion for a new trial is unavailing where sueh motion is based on 
more than one ground. 


6. Trial to Court: ERRONEOUS ADMISSION OF EvipENcE: Review. A 
. judgment will not be reversed merely for the admiss‘on of in- 

competent or irrelevant evidence in a cause tried to a court 
without a jury. 

7. Costs in Appellate Court: Costs BeLow. Where, in an error pro- 
ceeding, a judgment of reversal is entered in this court, the 
plaintiff in error is entitled to recover his costs made in said 
court from the defeated party. Those which accrued in the dis- 
trict court abide the fina] determination of the cause. 


Error from the district court of York county, Tried 
below before Bares, J. Affirmed. 
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Merton Meeker and O. B. Ayres, for plaintiff in error. 
F.C. Power and George B. France, contra. 


Norval, J. 


This is the second appearance of the case before the 
court. The judgment of the district court therein was re- 
versed on the former hearing. (National Masonic Accident 
Ass’n v. Burr, 44 Neb. 256.) On a new trial in the court 
below the plaintiff again obtained a judgment, which the 
defendant by this proceeding seeks to reverse. A full 
statement of the facts need not be now given, as they 
may be found in the former report of the case. Suffice 
it to say that the action was upon a certificate of mem- 
bership issued by the defendant association to Burr, in- 
demnifying him against damage resulting from accidents. 
The defense interposed was that the certificate was not 
in force at the time the injury was received, for the 
reason plaintiff was then in default in the payment of a 
certain assessment of $3 due and payable in accordance 
with the terms of the certificate and the by-laws of the 
association. ‘The by-laws provided, substantially, that 
it was the duty of each member, on the receipt of notice 
of an assessment, to pay the amount thereof on or before 
the time of maturity to the secretary of the association 
at his office in Des Moines, Iowa, and in the event of the 
failure so to do the certificate should cease to be of any 
force until revived by payment thereof. The association 
“made an assessment of $3 upon each member, maturing 
April 1, 1891, of which fact Burr was duly notified. He 
received the injury which is the basis of the action not 
earlier than noon on the 27th day of said month. Plain- 
tiff asserted on the former trial in the court below, and 
introduced evidence therein conducing to show, that 
the assessment was duly paid prior to the accident, while 
the association introduced evidence to establish that the 
amount was not received by it until subsequent to the 
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injury. It was the failure to submit this disputed issue 
to the jury which wrought the reversal of the first judg: 
went. On the retrial evidence was introduced by the re- 
spective parties covering this question, and the finding 
of the court thereon is now assailed as being unsupported 
by the evidence. In fact this is the principal ground re- 
lied upon by counsel for defendant below for securing a 
reversal. Burr testified positively that he remitted the 
amount of his assessment by check inclosed in a letter 
properly addressed to the secretary of the association, 
with the postage thereon prepaid, and deposited in the 
post office at York on April 25, the Saturday preceding 
the injury, and he is to some extent corroborated by the 
testimony of Dr. J. B. Conway and John Huffman, who 
stated under oath that they were present on that date 
and saw Mr. Burr prepare the remittance in question. 
That the check was subsequently received by Mr. Win- 
gate, the secretary of the association, and accepted by 
him as payment, is an.admitted fact; but the testimony 
of Mr. Wingate and Miss Ella Frame is relied upon to 
show, and each so testified, that it was not received at 
the office of the defendant in Des Moines before the norn 
ing of April 29, which was subsequent to the accident. 
Not only by the testimony of disinterested witnesses, but 
by admissions contained in letters written by the secre- 
tary of the asssociation, it was established beyond contro- 
versy that a letter deposited in the post office at York, 
this state, on a Saturday evening, or a Sunday morning, 
properly addressed to a person in Des Moines, Iowa, 
would, by the usual and ordinary course of mail, reach 
its destination on the saine Sunday evening or not later 
than the folowing Monday morning at 8:30. The rule is 
that a letter addressed, stainped, and mailed i is presumed 
to have reached the addressee in the usual course of the 
mails. oh v. Osborne, 33 Minn. 492; MeDermott pv. 
Jackson, 72 N, W, Rep. [VWis.] 375; Perry v. German- 
American Baik 53 Neb. 89; Oregon Steamship Co. v. Otis, 
JOO N, Y, 446; Stockton C umbined Harvester € Agricultural 
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Works v. Mouser, 109 Cal. 1; Ripley Nat. Bank v. Latimer, 
64 Mo. App. 321; Guar v. Stark, 36 8. W. Rep. [Tenn.] 
149; Hast Texas Fire Ins. Co. v. Perky, 35 S. W. Rep. 
[Tex.] 1050.) This presumption, however, is not con- 
clusive, but may be overthrown by proper evidence show- 
ing that the sendee did not so receive the letter. It is 
argued that the proofs adduced upon behalf of the de- 
fendant were ample to rebut the prima facie case made 
out by the plaintiff. We cannot so determine as a matter 
of law. It was a question of fact for the trial court to 
decide whether Burr’s remittance arrived at the office of 
the secretary of the association in time to revive or rein- 
state the certificate prior to the happening of the injury. 
It has been held that testimony positively denying the 
receipt of a written demand shown to have been properly 
mailed, stamped, and addressed does not overcome the 
presumption of law that it was received, but presents 
a question of fact for the jury. (JMoran v. Abbott, 50 N. 
Y. Supp. 837. See London Assurance Corporation v. Rus- 
sell, 1 Pa. Super. Ct. 320; Kingsland +. Newman, 36 N.Y. 
Supp. 960; Ashley Wire Co. rv. Tlinois Steel Co., 164 Tl. 
149.) The trial court was justified in holding that Burr’s 
assessment was remitted to, and received by, the de- 
fendant prior to the injury. It is true Wingate and Miss 
I’rame testified positively that the letter inclosing the 
check did not reach Des Moines until April 29, yet plain- 
tiff introduced in evidence a receipt signed by tliis same 
Wingate, bearing date April 28, acknowledging the pay- 
ment of the assessment in question, and there was like- 
wise introduced a letter written by Wingate to Burr un- 
der date of December 30, 1891, in which it was stated 
with reference to the payment of said assessment: 
“Your check was received at this office on the morning 
of April 28.” These statements do not harmonize with 
the testimony given by Wingate when upon the witness 
stand, and it was for the trial judge to determine from a 
consideration of the entire evidence whether the ex- 
planation given by him and Miss I'rame relating to said 
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matter was reasonable, and whether they had or had 
not truthfully testified. If the court regarded their tes- 
timony as unreliable, which evidently it did, then the 
plaintiff was entitled to recover. A finding for either 
party would not be without evidence to support it. A 
judgment based upon conflicting evidence will not be set 
aside as lacking support in the proofs solely because 
the reviewing court might have reached a different con- 
clusion. (Central Neb. Nat. Bank v. Cline, 51 Neb. 638; 
McGinnis v. hyd, 51 Neb. 282; Mamer v. MeWinley, 51 Neb. 
496; South Park Improvement Co. vc. Baker, 51. Neb. 392.) 

The assignment in the petition in error that the court 
erred in overruling the motion for a new trial is una- 
vailing, since said motion was based upon ten distinct 
grounds. (Glaze v. Parcel, 40 Neb. 732; Stein v. Vannice, 
44 Neb. 182; Wazx v. State, 48 Neb. 19; McCord Brady 
Co. v. Hamel, 52 Neb. 286.) 

Error is assigned for the overruling of defendant’s 
objection to questions propounded by plaintiff to the 
witness Conway. This assignment is not well: taken, 
for the reason that the cause was tried to the court with- 
out the assistance of a jury. (Sharmer v. MeIntosh, 43 
Neb. 509; Stabler uv. Gund, 35 Neb. 648; Whipple v. Fow- 
ler, 41 Neb. 675; Tolerton v. McClure, 45 Neb. 368; Stover 
v. Hough, 47 Neb. 789.) 

The defendants filed a motion in the court below to tax 
against plaintiff all the costs made therein on the first 
trial, on the ground that the judgment had been reversed 
by this court, which motion was denied, and the ruling 
thereon is presented for review. No statute or decision is 
cited to show that the ruling was erroneous. Section 595 
of the Code of Civil Procedure declares: “When a judg- 
ment or final order is reversed, the plaintiff in error 
shall recover his costs, and when reversed in part, and 
affirmed in part, costs shall be equally divided between 
the parties.” Section 620 of the same Code provides as 
follows: “Where it is not otherwise provided by this and 
other statutes, costs shall be allowed of course to the 
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plaintiff, upon a judgment in his favor, in actions for 
the recovery of money only, or for the recovery of spe- 
cific real or personal property.” Under the last section 
quoted, were it not for the provisions of section 595, 
plaintiff below would be entitled to his costs in the case 
in both courts. But the two sections must be considered 
together, and when thus construed, it is obvious that the 
association should recover its costs made in this court 
on the former hearing. (Republican Valley R. Co. v. Fink, 
28 Neb. 397.) But it was not entitled to costs which ac: 
crued in the district court prior to the rendition herein 
of the judgment of reversal. The association was 
awarded its costs made on the first hearing in this court, 
while plaintiff's costs in the court below were properly 
taxed against the defendant. No reversible error ap- 
pearing on the record the judgment is 


AFFIRMED. 


: ATLEE Harr v. GUS WEBER ET AL. 
FirED JANUARY 19, 1899. No. 8659. 


1. Assignments of Error. An assignment in a petition in error, “er- 
rors of Jaw occurring at the trial,” presents nothing for review. 


: New Triat. An assignment in a petition in error that 
there was error in overruling the motion for a new trial is too 
indefinite for consideration where such motion is based upon 
several different grounds. 


3. Conflicting Evidence: Review. A verdict based upon conflicting 
evidenee will not be disturbed on review, unless clearly wrong. 


4. Errors in Verdict: Review. Alleged error in the verdict will not 
be considered on review when not raised either in the motion 
for a new trial or petition in error. 


Error from the district court of Dakota county. 
Tried below before Krysor, J. Affirmed. 


Jay & Welty, for plaintiff in error. 


Lohr, Gardiner & Lohr and William P. Warner, contra, 
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NoORVAL, J. 


Atlee Hart instituted an action of replevin to obtain 
possession of 125 bushels of corn and 75 bushels of oats. 
The jury found the right of property and the right of 
possession in the defendants. Plaintiff has prosecuted | 
error from the judgment entered thereon, alleging in the 
petition in error: (1) the verdict is not sustained by 
sufficient evidence; (2) verdict is contrary to law; (3) 
errors of law occurring at the trial; (4) the court erred 
in overruling the motion for a new trial. 

The third assignment above set forth is insufficient 
to present any question for review by this court. (Jfur- 
phy v. Gould, 40 Neb. 728; Houston v. City of Omaha, 44 
Neb, 638; Mullen v. Morris, 43 Neb. 596; Wanzer v. State, 
41 Neb. 238; Jmhoff v. Richards, 48 Neb. 590; Boyd v. 
Mains, 52 Neb. 314; McCord v. Hamel, 52 Neb. 286.) 

The fourth assignment is too indefinite for considera- 
tion, since the motion for a new trial presented several 
different grounds therefor. (Gluze v. Parcel, 40 Neb. 732; 
Stein v. Vannice, 44 Neb, 132; Sigler v. McConnell, 45 Neb. 
598; Conger v. Dodd, 45 Neb. 36; Waa v. State, 43 Neb. 19; 
JcCord v. Hamel, 52 Neb. 286.) 

It is not insisted here that the verdict is contrary to 
law, but it is argued that the evidence is insufficient to 
sustain the verdict. Plaintiff claimed the possession of 
the property by virtue of a chattel mortgage given by 
the defendants on “40 acres of wheat, * * 60 acres of 
corn, * * situated on 8S. W.N. E. and W.48. E. and 8, 
E. 8S. W. sec. 31, twp. 28, range 1,” to secure the payment 
of two promissory notes,—one for $200 and the other in 
the sum of $225. The defendants insist that both notes 
have been paid in full. A perusal of the evidence pre- 
served in the bill of exceptions satisfies us that the same 
supports the finding of the jury for two reasons: In the 
first place there is not a scintilla of evidence to show 
that the property replevied is embraced in plaintiff's 
mortgage, Mr, Hart, the plaintiff, was his only witness, 
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and when interrogated by his counsel upon that subject 
he frankly stated that he did not know whether the grain 
seized by the writ of replevin was the same as covered 
by his mortgage. Again, the evidence introduced by the 
defendants, if true, established that the mortgage debt 
. had been paid in full prior to the commencement of the - 
action. Plaintiff admits that the $200 note had been 
paid, but he asserts, and his evidence teuded to prove, 
that a balance remained unpaid on the second note. The 
evidence on the subject of payment was conflicting, and 
the jury having determined that issue for the defendant 
upon sufficient proof the verdict will not be molested. 

It is finally insisted that the judgment should be re- 
versed, because the verdict contains no assessment of 
damages. As this question is not raised in the motion 
for a new trial, nor in the petition in error, the objection 
will be dismissed without further comment. (Hrey v. 
Drahos, 7 Neb. 194.) : 

The conclusion reached leads to an affirmance of the 
judgment. 

AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
GEORGE ENGLEHART. 


FILED JANUARY 19, 1899. No. 8667. 


1. Eminent Domain: Riacut or Way: Public LANps: DaMacEs. No 
provision of the constitution makes compensation for the ease- 
ment a precedent condition to the right of the state to permit 
a railroad company to construct and operate a line of road over 
the saline or other public lands. 


2. : Whether it is within the competency of 
the legislature to donate to a railroad company a right of way 
over the saline or other lands under the control of the state, 
quere. 

3. : EvectwentT, The owner cannot maintain ejectment 


for land upon which a corporation has, with his prior assent 
or subsequent acquiescence, constructed and put in operation 
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a railroad used by it in its business as a common carrier of 
freight or passengers. 


: RAILROADS: COMPENSATION. A railrcad construc‘el 
upon land with the permission or acquiescence of the owner be- 
comes a permanent structure, and the resulting right to com- 
pensation is a mere personal claim which will not pass to a 
purchaser of the land, except under the terms of an express 
grant. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 


J.W. Dewcese and EF. FE. Bishop, for plaintiff in error. 
Frank A. Boehmer and N. Rummons, contra. 


SULLIVAN, J. 


This was an action of ejectment brought by George 
Englehart against the Chicago, Burlington .& Quincy 
Railroad Company. The real estate in dispute is a strip 
200 feet wide extending across forty acres of the saline 
lands in Lancaster county. Continuously since 1879 this 
property has been occupied and used by the defendant 
and its predecessors in right as a roadway for their 
trains. 

The plaintiff’s claim to possession is based on a con- 
tract of purchase of the forty acres aforesaid obtained 
from the state in 1894. Section 105 of chapter 16, Com- 
piled Statutes 1897, declares: “Any railroad corporation 
shall be authorized to pass over, occupy, and enjoy any 
of the school, university, saline, or other lands of this 
state.” By the same section the right of way is limited 
to a width of 100 feet on either side of the center of the 
track, and it is provided that upon filing with the secre- 
tary of state, and with the county clerk of the county in 
which the land is situated, a duly certified and ac- 
knowledged plat of the line of the road, any such corpo- . 
ration may enter upon the lands selected and construct 
its roadway. For two years from the filing of such plat 
the railroad company is given a vested right in the land 
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selected, surveyed, and platted, and is entitled to re- 
ceive from the state a patent therefor upon making proof 
to the satisfaction of the governor that its road has been 
completed. It is further provided that “no subsequent 
grant from the state to any other person or corporation 
of any tract of land including such right of way * * * 
so platted, and thé plat thereof filed as aforesaid, though 
not excepted in such grant, shall divest said railroad cor- 
poration of their rights in the same under this act.” . The 
defendant’s road was constructed and in operation 
nearly a year before the plat contemplated by the statute 
was filed with the secretary of state, or with the county 
clerk of Lancaster county. No patent has ever been ob- 
tained. Plaintiff contends that the original entry upon 
the land was unlawful and that the company’s occu- 
pancy of the property is that of a mere trespasser. ‘The 
obvious purpose of the legislature was to encourage rail- 
road building by donating necessary easements over the 
public lands. The state might insist on a strict compli- 
ance with the methods prescribed for the acquisition of 
aright of way, or it might waive them. In this case they 
were waived. The substantial thing upon which the 
right to a free easement depended was the construction 
of the road. The other formalities appointed by the leg- 
islature were technical, non-essential, and concerned 
only the corporation and the state. ‘The company and 
its predecessors were in undisputed occupancy of the 
property for more than fourteen years before the plain- 
tiff obtained his contract of purchase. He had actual 
and constructive notice of the defendant’s rights. The 
state has never questioned, and does not now deny, the 
lawfulness of defendant’s possession. It has, for nearly 
twenty years, affirmed the company’s ownership by re- 
ceiving taxes charged against the property as part of the 
Burlington system in this state. The plaintiff cannot 
now predicate a substantial claim upon the state’s 
waiver of a technical right. 

The doctrine is now settled by overwhelming authority 
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that the owner cannot maintain ejectment for land upon 
which a corporation has, with his prior assent or subse- 
quent acquiescence, constructed and put in operation a 
railroad used by it in its business as a common carrier of 
freight or passengers. Public policy forbids the dis- 
memberment of the road, and restricts the landowner to 
the remedy provided by the statute for the assessment 
of his damages. Discussing a question quite similar to 
the one here under consideration Mr. Justice Shiras, in 
Roberts v. Northern P. R. Co., 158 U.S. 1, said: “The con- 
clusion, therefore, seems warranted that, as to those por- 
tions of the lands in question which are occupied and used 
by the railroad company, the county, having stood by for 
years and permitted the company to proceed in the con- 
struction of its road and appurtenances at a vast expense, 
and having accepted large sums as taxes, would be es- 
- topped froin interfering with the possession of the rail- 
road company.” Inthe same opinion the author says: “It 
has frequently been held that if a landowner, knowing 
that a railroad company has entered upon his land and is 
engaged in constructing its road without having com- 
plied with the statute, * * * remains inactive and 
permits it to go on and expend large sums in the work, 
he will be estopped from maintaining either trespass or 
ejectment for the entry, and will be regarded:as having 
acquiesced therein.” The same principle is declared in 
7 Ency. Pl. & Pr. 703, in the following language: “If 
the landowner, with knowledge of the facts, expressly or 
impliedly consents to the otherwise unauthorized entry 
upon and occupation of his land, or acquiesces therein, 
or stands by and fails to object to or forbid such entry 
and occupation, until the railroad is in. operation, aud 
public interests are involved, and large amounts of 
money have been expended, he will be estopped from 
maintaining ejectment for the land.” From an exami- 
nation of a large number of the authorities cited we are 
fully satisfied that the text-writer quoted accurately 
refiects the decisions of the courts. The reason for the 
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rule, to the extent that it rests upon con siderations of 
public policy, is well and forcibly stated in a compara- 
tively recent utterance of the supreme court of Indiana. 
Elliot, J., delivering the opinion in [indiana B. & W. Rh. 
Co. v. Allen, 113 Ind. 581, said: “Vast interests are often 
involved in the maintenance of railroads. They are 
charged with a public service, and a public character is 
so strongly impressed upon them that courts exercise a 
control over them much beyond that assumed over in- 
dividual citizens. They are recognized as instruments 
of interstate commerce, and, as such, are within the con- 
trol of the federal congress. * * * They may exercise 
rights under the power of eminent domain, because of 
their public character. Towns spring into existence 
along their lines. Factories, elevators, and warehouses 
are built upon them. The mails of the nation are car- 
ried by them. They are common carriers of freight and 
passengers. All these interests, and more, combine in 
demanding that a citizen who has stood by until after 
the completion of a line of road has involved public in- 
terests shall not be allowed to sever the line, and de- 
stroy its efficiency, by wresting possession of part of it 
from the company. The case does not stand upon the 
ordinary doctrine of estoppel. The great principle of 
public policy enters as an important factor and controls 
the judgment of the court.” Among the numerous cases 
sustaining the conclusion reached that ejectment cannot 
be maintained we cite: Zaylor v. Chicago, M. & St. P. R. 
('o., 638 Wis. 827; Wittell v. Aissisquoi R. Co., 56 Vt. 109; 
South & N. ALR. Co. v. Alabama d G. S. R. Co., 102 Ala. 
236; Scarritt v. Kansas City & S. KR. Co., 127 Mo. 298; 
Louisville, N. A. & C. R. Co. v. Beek, 119 Ind. 124. 

There is another reason why plaintiff cannot succeed 
in this case, nor in any other form of action. At the time 
he obtained his contract of purchase the railroad was 
_being operated and was a permanent structure. If the 
state had any claim against the company, it was a claim 
for compensation. The easement was gone. The land 
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was damaged, and any right to compensation resulting 
from the injury accrued as a personal claim to the owner 
of the fee. Such claim, irrespective of the statute above 
quoted, would not pass to’a purchaser except under the 
terms of an express grant. (McFadden v. Johnson, 72 Pa. 
St. 335; Schuylkill & Susquehanna Navigation Co. v. Decker, 
2 Watts [Pa.] 343; 2 Wood, Railroads 994; Roberts v. 
Northern P. Rk. Co., supra.) In the last mentioned case the 
rule is stated as follows: “It is well settled that where a 
railroad company, having the power of eminent domain, 
has entered into actual possession of land necessary for 
its corporate purposes, whether with or without the con- 
sent of the owner of such lands, a subsequent vendee of 
the latter takes the land subject to the burthen of the 
railroad and the right to payment from the railroad com- 
pany, if it entered by virtue of an agreement to pay, or 
to damages, if the entry was unauthorized, belongs to 
the owner at the time the railroad company took pos- 
session.” 

Considerable space is devoted in the briefs of counsel 
to a discussion of the constitutional inhibition against 
donations of the public lands to railroad companies, 
private corporations, or individuals; but, for the pur- 
poses of this case, it is unnecessary to decide whether the 
grant of a free right of way is within the scope and pur- 
pose of the provision, and so forbidden. The right of the 
state to permit a railroad company to go upon its lands 
and construct and operate a line of road thereon cannot 
be seriously questioned. It is possible that the right to 
compensation for such privilege cannot be waived or 
abandoned, but if it cannot, then the state may enforce 
such right whenever it chooses to do so. But, certainly, 
one purchasing from the state a portion of the public 
land incumbered with a railroad is not commissioned to 
act in its behalf, nor substituted to its right. The judg- 
ment of the district court is reversed and the cause re- 
manded. 

i REVERSED AND REMANDED. 
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WILLIAM TACKARERRY & COMPANY ET AL. V. GILMORE 
& RUHL EY AL. 


FiLrep JANUARY 19,1899. No. 8605. 


1. Fraudulent Conveyances: INsonvency: Prererrine Crepirtors. 
The right of a debtor in failing circumstances to prefer some 
of his creditors is subject only to the limitation that the trans- 
action resulting in the preference must be an honest one, and 
not designed to hinder, delay, or defraud other creditors. 


2. Intent. he character of a transaction by which a creditor 
obtains security from an insolvent debtor depends upon the mo- 
tives of the parties thereto. 

3. EVIpexce. Fraudulent intent is not deduced, in 


such case, as an indisputable presumption from the taking of 
excessive security. The question is one of fact, and mere dis- 
parity between the value of the security and the debt secured 
is a circumstance to be considered by the conrt or jury and 
given such weight as it may deserve. 


4. Replevin: IssuEs: Eviprxcr. In actions of replevin the vital ques- 
tion for decision is the right of possession of the property in 
dispute at the time the action was commenced; and, ordinarily, 
the issue is to be determined on the facts as they existed when 
the suit was instituted: 


5. Chattel Mortgage: Lirx: Forreciostrer. The lien of a chattel mort- 
gage is not divested, nor the mortgagee’s right of possession im- 
paived, by any merc irregularity in the manner of conducting 
the foreclosure sale. 


6. Replevin: AMENDMENT OF PETITION: REFEREE. A petition in an 
action of replevin may be amended by alleging a special instead 
of a general ownership of the property in litigation. Such an 
amendment may be permitted by a referee to whom the case is, 
by consent, referred with power to pass upon all questions of 
law and fact involved in the action. 


: AMENDMENT OF AFFIDAVIT. The replevin affidavit may be 
amended to conform to the allegation of ownership contained in 
the petition. Such amendment may be allowed by the court 
while the issues formed by the pleadings are being tried before 
a referee. 


7. 


Error from the district court of Dakota county. 
Tried below before Norris, J. Affirmed. 
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W. lH. Gantt, for plaintiffs in error. 
John T'. Spencer, George Conway, and Jay & Welty, contra. 


SULLIVAN, J. 

On November 22, 1892, Joseph Smith, a retail mer- 
chant of Dakota county, made and delivered to Gilmore 
& Ruhl a chattel mortgage on his entire stock of mer- 
chandise to secure an antecedent indebtedness amount- 
ing to $1,150. Afterwards, on the same day, he executed 
other mortgages covering the same property, one being 
to the Ilomer State Bank to secure a claim of $100, one 
to Arthur Sherlock for $250, and one to 8. A. Combs for 
$275. On the following day another mortgage was given 
by Smith to H. A. Jandt to secure a pre-existing indebt- 
edness amounting to $1,525. These several mortgages 
were filed in the office ef the county clerk of the proper 
county, and the mortgagees, by John E. Kavanaugh, 
their duly constituted representative, took immediate 
possession of the mortgaged property and, pursuant to 
an agreement with the mortgagor, proceeded to sell the 
same at private sale. Tach mortgage, except the one 
to Gilmore & Ruhl, was, in express terms, subject to 
prior liens. On November 25, 1892, the whole of the 
property in possession of Kavanaugh, as agent of the 
mortgagees, was seized by W. H. Ryan, as sheriff of said 

county, under an order of attachment issued in an action 

brought by William Tackaberry & Co. against Smith in 
the district court. Gilmore & Ruhl thereupon com- 
menced this action of replevin and, under an order of 
delivery issued therein, again obtained possession of the 
mortgaged property. The subsequent mortgagees be- 
came parties to the suit by intervention. By agreement 
between the litigants the cause was tried to a referee, 
upon whose findings judgment was rendered against the 
defendants. he petition in error contains thirty-four 
assignments, but we will notice only those relied on in 
the brief of counsel for defendants. 
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The first contention is that the disniepavnon between 
the amount of plaintiffs’ claim and the value of the 
property covered by their mortgage is so great as to 
render the mortgage fraudulent and void. According 
to the finding of the referee, which is amply sustained by 
the evidence, the value of Siith’s stock of merchandise 
on November 22 was $2,370.15, ov about twice the 
amount of plaintiffs’ claim. This disparity between the 
security and the debt secured was not of itself sufficient 
to invalidate the mortgage. The right of a debtor in 
failing circumstances to pay or secure some of his cred- 
itors to the exclusion and prejudice of others cannot be 
doubted. The right is, of conrse, subject to the limita- 
tion that the transaction must be an honest one, and not 
designed to hinder, delay, or defraud outher creditors. 
The motive of the parties is in all such cases the con- 
trolling consideration. Fraudulent intent does not re- 
sult as an indisputable presumption from the taking of 
excessive security. It is a conclusion of fact to be de- 
duced from the evidence given on the trial. Section 20, 
chapter 32, Compiled Statutes 1897, declares: “The ques- 
tion of fraudulent intent in all cases arising under the 
provisions of this chapter shall be deemed a question of 
fact, and not of law.” In the case of Kilputrick-Koch Dry - 
foods Co. v. MePheeley, 37 Neb. 800, it was said: “We are 
not prepared to say that a mortgage would be fraudu- 
lent solely because the value of the property mortgaged 
was two, or even three, times greater than the debt. 
Whether it would be, would be a question of fact for the 
jury or trial court.” Other cases in which it was held that 
excessive security is not conclusive evidence of fraud, 
but only a circumstance to be considered for what it may 
be worth by the trier of fact, are: Sherivin v. Gaghagen, 
39 Neb. 238; Kilpatrich-Koch Dry Goods Co. v. Bremers, 
44 Neb. 863; Grand Island Banking Co. v. Costello, 45 Neb. 
119; [itpatick-R -Koch Dry Goods Co. rv. Strauss, 45 Neb. 
798. As itis not claimed that there was any evidence of 
fraud other than the fact of excessive security, we think 
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the referee was clearly right in his conclusion that the 
mortgage to Gilmore & Ruhl was a valid instrument. 

It is next insisted that all the proceedings in the fore- 
closure of the mortgages were void for want of con- 
formity with the provision of the statute requiring @ 
notice of the sale to be published or posted for a period 
of twenty days. We neither perceive the relevancy of 
this proposition nor concede its soundness. It must be 
remembered that this was an action of replevin, The 
main question to be decided—the question to which all 
others were subordinate and incidental—was the right 
of possession of the property at the time the action was 
commenced. That issue was to be determined on the 
facts as they existed at the beginning of the suit. 
(Gillespie v. Brown, 16 Neb. 457; Nay v. Noll, 20 Neb. 3805; 
Fischer r. Burchall, 27 Neb. 245; Wilpatrick-Noch Dry 
Goods Co. v. Strauss, supra.) The mortgages being valid, 
they vested in the plaintiffs and interveners a right of 
possession which could not be lost by any mere irregu- 
larity in the manner of conducting the sale. Besides, 
the defendants, having no lien on the property at the 
time the agreement was made to waive the statutory 
notice of sale, are not in a position to question the valid- 
ity and effectiveness of that agreement. As general cred- 
itors of Smith they could not assert a right in the prop- 
erty which he had previously, and in good faith, 
surrendered to other creditors. 

Another complaint of the defendants is based on the 
action of the referee in permitting the plaintiffs to amend 
their petition by alleging a special instead of a general 
ownership of the property. That such an amendment 
was proper is settled by the cases of Swain v, Savage, 55 
Neb. 687, and Weich v. Milliken, 57 Neb. 86; and that 
the referee had power to authorize it appears from the 
fact shown by the record that he was, with defendants’ 
consent, “empowered to’ pass upon the questions of fact. 
and of law, and to pass upon all questions involved in 
said case the same as though said case was tried by the 


court.” 
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A final objection to the judgment is grounded on the 
fact that the court permitted an amendment of the affi- 
davit in replevin while the cause was pending before the 
referee. The first report of the referee was not con- 
firmed, and a second reference was ordered to try the 
issues presented by the pleadings then on file. After- 
wards the court permitted an amendment of the affidavit 
to conform to the allegation of ownership contained in 
the ameuded petition. The propriety of the amendment 
cannot be doubted, and neither can there be any serious 
question touching the authority of the court to permit 
it to be made. The referee under the second order of 
reference was only given power to determine the issues 
presented by the pleadings. He had nothing to do with 
the affidavit, and it did not concern him whether one 
had ever been filed. The case was before the court for 
all purposes not included in ihe order of reference. It 
had, therefore, the right to grant leave to amend the affi- 
davit. How the amendment operated against defend- 
ants has not been suggested by counsel, and does not, 
upon reflection, occur to us. The case was tried upon 
the averments of the petition and not upon those of the 
affidavit. The jndgment is 

AFFIRMED. 


First NATIONAL BANK OF CRETE V. BENJAMIN A. SMITH. 
FILED JANUARY 19, 1899. No. 8618. 
Review: AFFIRMANCE. Where the conclusion reached by the jury 


was tle only one permissible under the evidence, the judgment 
rendered on the verdict will be affirmed. 


Error from the district court of Saline county. Tried 
below before Hasrincs, J. Affirined. 


FLT. Poss and W. RP. Matson, for plaintiff in error. 


BE. S. Abbott, contra, 
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SULLIVAN, J. 


This action was brought by Benjamin A. Smith in the 
district court of Saline county to recover of the plain- 
tiff in error the penalty imposed by the federal statute 
upon national banks for charging and receiving for the 
loan of money interest in excess of the authorized con- 
tract rate. The law of the case was settled in a former 
opinion reversing a judgment in favor of the bank. 
(Smith v. First Nat. Bank of Crete, 42 Neb. 687.) Ona 
second trial of the cause the jury found Specially that 
the plaintiff had paid the defendant illegal interest in 
the sum of $486.64, and returned a verdict for double 
that amount. A motion for a new trial was overruled 
and judgment rendered in favor of Smith for $973.28. 

We will not specifically notice the several errors upon 
which a reversal is claimed. That the special finding of 
the jury is correct, and that the usurious transactions 
in question occurred within two years before the com- 
mencement of the action, is shown by the undisputed 
testimony of Mr. Denison, the cashier.of the bank. No 
other conclusion than the one reached by the jury was, 
under the evidence, permissible. The judgment is 


AFFIRMED, 


JACOB J. WELLER V. PETER NOFPSINGER ET AL. 
FILED JANUARY 19, 1899. No. 8622. 


1, Wills: RignTs ConFERRED BY LAw: Evection. If the rights given 
by a will are inconsistent with those conferred by the law, the 
acceptance of the former is, by necessary implication, an aban- 
donment of the latter. 


: CONDITIONAL DEVISE: TRUSTS: TITLE oF ExEcuToR. A de- 
vise, subject to a condition that the executor shall hold the 
property in trust for a number of years and collect rents, pay 
taxes, charges, and expenses incident to the proper care of the 

f estute. and account annually to the beneficiary for the balance, 
yests the legal title to the property in the executor, 


2. 
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: ALIENATION. In such ease a condition that 
the devised property shall not be aliened or incumbered by the 
beneficiary, or Jiable for his debts, during the existence of the 
trust estate, is valid and enforceable. 


Error from the district court of Richardson county. 
Tried below before Sru.y, J. Affirmed. 


Reavis & Reavis, for plaintiff in error. 

References: Kelley v. Nelley, 50 N. W. Rep. [Wis.] 334; 
Roberts v. Haeccutors, 1 Disn. [O.] 180; Allen v. Craft, 109 
Ind. 476; Stirers v. Gardner, 55 N. W. Rep. [Ia.] 516; 
Van Osdell cv. Champion, 62 N. W. Rep. [Wis.] 539; Jordan 
v. Woodin, 61 N. W. Rep. [La.] 950; Little v. Giles, 25 Neb. 
318; Jagersoll’s Appeal, 86 Pa. St. 240; Doebler’s Appeal, 
64 Pa. St. 9; Nichols v. auton, 91 U.S. 716; Page v. Way, 
3 Beav. [Eng.] 20; Piercy v. Roberts, 1 Mylne & K. [Eng.] 
4; Rippon v. Norton, 2 Beav. [Eng.] 63; Cropley v. Cooper, 
19 Wall. [U. 8.] 167; Hart's Trusts, 3 De Gex & J. [Eng.] 
202; Hanson v. Grahan, 6 Ves. Jr. [Eng.] 239; Hammond 
v. Maule, 1 Coll. [Eng.] 281; Burrill c. Sheil, 2 Barb. [N. 
Y.] 471; Bayard v. Atkins, 10 Pa. St. 20; Provenchere’s 
Appeal, 67 Pa. St. 463; Hanson v. Brawner, 2 Md. 102; 
Niawon v. Robbins, 24 Ala. 669; Goodtitle v. Whitby, 1 Bur. 
[Eng.] 284; Borastons Case, 3 Coke Rep. [Eng.] 21; 
Mandlebaum t. UcDonell, 29 Mich. 78. 


F. Martin and C. Gillespie, contra. 


SULLIVAN, J. 


This was an action of ejectment by Jacob J. Weller 
against Peter Noffsinger and Robert Williamson. Both 
parties claim under the will of Calista Blakeney, de- 
ceased, which was admitted to probate in the county 
court of Richardson county in 1891. The plaintiff relies 
on a title derived from an execution sale of the interest 
of Paniel IT. Blakeney and Frank L. Blakeney in the 
property in controversy. The defendant. Williamson 
claims to hold the title to the property in trust, and the 
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other defendant is his tenant in possession. The rights 
of the litigants depend upon a construction of the will 
by which, in tlie first clause, the testatrix devised and 
bequeathed to her husband, Daniel H. Blakeney, and to 
her son, Frank TL. Blakeney, all her real and personal 
property, subject to the following conditions: “I wish 
all my just debts and taxes to be paid. I wish, and it 
is my will, that Robert Williamson, of said Nemaha 
precinct, hold said property in trust, and as trustee for 
my said husband and my said son, until my son, the 
said rank L. Blakeney, shall arrive at the age of thirty 
(80) years. And then the said property, all the real and 
personal property belonging to my said estate, shall be 
divided equally between my said husband, Daniel Blake- 
ney, and my said son, Frank L. Blakeney, each tu share 
equally and alike in the division of the same, and the 
same to be theirs, their heirs and assigns, forever, In 
the interval of time intervening between my death and 
the date when my said son, Frank I. Blakeney, shall 
reach the age of thirty 60) years, as above, it is my will 
that the said trustees shall collect the rents, issues, and 
profits of my said estate and divide the sum remaining, 
after paying all taxes, charges, and expenses incident to 
the proper care of said estate, equally between my said 
husband, Daniel Blakeney, and my said son, Frank L. 
Blakeney. But neither my husband nor son shall be per- 
mitted or allowed to further incumber said estate, or 
put any charge or lien upon the said estate during said 
interval of time that shall intervene between my death 
and the period when my son Frank shall reach the age 
of thirty (30) years, as aforesaid. Nor shall said estate 
be subject to any debts contracted by either my said hus- 
band or son, other than the said balance in the hands 
of said trustee atter paying said charges and expenses, 
taxes, ete.” The will also declaves that the testatrix in- 
tended thereby “to put said property in trust as above” 
until her son should reach the age of thirty years, at 
which time it is provided the entire estate “shall be 
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and vest” in the husband and son and be divided equally 
between them. 

The first proposition for which plaintiff contends is 
that, as purchaser at the execution sale, he acquired tle 
title of Daniel Blakeney, as tenant by the curtesy, of 
the property in dispute. We do not think he did. By a 
written indorsement on the will Daniel H. Blakeney 
consented to its provisions, and by his snbsequent con- 
duct he very clearly renounced the rights secured to him 
by the statute. In McBride’s Estate, 81 Pa. St. 305, it is 
held that the husband’s right of curtesy is lost by joining 
in, or consenting to, a will made by his wife. And in 
Tobias v. Ketchum, 832 N. Y. 324, it was decided that if the 
rights given by the will are inconsistent with those cou- 
ferred by the law, the acceptance of one is, by necessary 
implication, an abandonment of the other. While the 
provisions of the will in favor of Mr. Blakeney are not 
expressly declared to be in lieu of curtesy, yet there is 
such manifest repugnance between his testamentary and 
his statutory rights that both cannot possibly co-exist. 
By accepting the benefits of the will he elected to sur- 
render his rights under the statute. To hold otherwise 
would defeat the obvious purpose of the testatrix in dis- 
posing of her property. The trust in favor of Williamson 
and an estate by curtesy in Blakeney could not stand to- 
gether. To the claim that Blakeney could not release 
his estate by curtesy to the prejudice of creditors, it is 
only necessary to remark that the record before us does 
not disclose that he had any cr editors at the time the 
release became effective. 

The next contention, and the one upon which plaintiff 
mainly relies for a reversal of the judgment against him, 
is that the Blakeneys, the execution defendants, were 
invested with the legal title to the land in question, and 
that Williamson, as trustee, took nothing more than a 
right to collect the rents, pay taxes, make repairs, and 
account annually for any surplus remaining in his hands. 
To this proposition we cannot assent. It is true Mrs. 
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Blakeney did not, in express terms, grant the legal title 
to Williamson, but her intention that he should possess 
it is shown in the most unmistakable manner. “No rule 
of law is better settled, or more in accord with good 
- sense, than that which requires the intention of the tés- 
tator to be ascertained from a liberal interpretation and . 
comprehensive view of all the provisions of the will. No 
particular words, no conventional forms of expression, 
are necessary to enable one to make an effective testa- 
mentary disposition of his property. The court, without 
much regard to canons of construction, will place itself 
in the position of the testator, asvortain his will, and, if 
lawful, enforce it.” The devise to the husband and son is 
declared to be subject to the condition that Williamson 
shall “hold said property in trust and as trustee” until 
T’rank shall reach the age of thirty years. The trustee 
is to collect the rents, pay the taxes, charges, and ex- 
penses incident to the proper care of the estate, and ac- 
count for the balance. The trust is to continue until 
1901, and then “vest absolutely.” The declaration that 
the property is to vest absolutely at a fixed date denotes 
with moral certainty the intention of the testatrix that it 
should not so vest before that time, and is alone sufficient 
to warrant us in holding that the execution defendants 
never possessed the legal title to the land in contro- 

versy. But there is another imperative reason for the 
conclusion, and that is, that Williamson could not 
effectively discharge the duties imposed on him by the 
will without being invested with the legal title. In 
Tobias v. Ketchian, supra, it is said: “The anthority to 
rent and lease, to repair, and to insure, by necessary 
implication, vests the trustees with the legal title. They 
must not only execute leases, but enforce them; put in 
tenants and dispossess fllem, the proper performance of 
which requires the title of the estate. So to repair there 
must be such a right of entry and control in the trustees 
as to give them complete dominion; and to insure in- 
volves the necessity of ownership, for the policy must be 
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taken in the name of the trustees.” Speaking of cases in 
which the whole estate is apparently given to the bene- 
ficiary and there is no direct devise to the executors, Mr. 
Pomeroy, in his work on Equity Jurisprudence, says: 
“The doctrine is settled that, in dispositions of such a 
nature, although there is no devise in terms to them, 
the authority conferred by the will upon the executors 
to lease, rent, repair, insure, pay taxes, assessments, and 
interest, and otherwise manage the trust property, and 
to pay over the net income to the devisees or legatees, 
necessarily carries the legal title to the executors, and 
creates an express active trust in them. It is a familiar 
doctrine that where land is conveyed or devised to trus- 
tees, and they have active duties to perform, they take 
the legal estate. The converse is also generally true, 
that whero active duties are prescribed for executors, 
which could not be performed unless the legal estate is 
vested in them, they are in fact made trustees and neces- 
sarily take the legal estate for the purposes of the trust.” 
(2 Pomeroy, Equity Jurisprudence sec. 1011. See, also, 
Brewster v. Stryker, 2N.Y.19; Leggett v. Perkins, 2 N.Y. 
297; Meck v. Bliss, 87 Ta. 610.) 

But it is strenuously insisted in the brief filed for the 
plaintiff that, if the legal title vested in Williamson, 
the purpose of the devise, and of the inhibitions against 
alienation, being to keep creditors at bay, contravenes 
public policy and is absolutely null. Again we feel con- 
strained to differ with the learned counsel. It has long 
been the scttled doctrine of the English courts that one 
to whom real estate has been devised cannot enjoy its 
beneficial use freed from the claims of his creditors. But 
it is also a well established rule of the same courts that 
a devise of land in trust with a condition that the estate 
of the beneficiary shall be divested by an attempt to 
convey it, or an attempt by creditors to seize it for the 
satisfaction of their claims, is valid and will be enforced. 
The doctrine is grounded upon the idea that the right of 
alienation is a necessary incident of a freehold estate, 


Vou. 57] JANUARY TERM, 1899. 461 


Weller v. Noffsinger. 


and that public policy forbids that one shonld enjoy even 
the fruits of a benefaction to the exclusion of his credi- 
tors. “A disposition to a man until he shall become 
bankrupt,” says Lord Eldon, “and after his bankruptcy 
over, is quite different from an attempt to give to him for 
his life, with a proviso that he shall not sell or alien it.” 
(Brandon v, Robinson, 18 Ves. Jv. [Eng.] 433%.) It is ac- 
cordingly held in England that the beneficial interest 
of the cestii que trust is liable for the payment of his 
debts, and that testamentary restrictions intended to 
secure to him the enjoyment of an estate with immunity 
from his creditors are ineffective. To this rule a con- 
siderable number of the American state courts are com- 
mitted, and it is supported by a dictum of Mr. Justice 
Swayne in the case of Nichols v. Levy, 5 Wall. [U. 8.] 
433. It is clear, however, that the current of modern — 
decisions in this country does not follow the English 
rule. The right of alienation is no longer regarded as 
an inseparable incident of a life estate, and the distinc- 
tion pointed out by Lord Eldon is deemed a mere re- 
finement which forbids by direct means the accomplish- 
ment of a purpose which is permitted by circuity and 
indirection. In Peunsylvania, Missouri, and Tennessee 
the rule has been distinctly repudiated, notwithstanding 
it had been either adopted or countenanced by earlier 
decisions in those states. And in the case of Nichols v. 
aton, 91 U. 8. 716, Mr, Justice Miller delivering the 
opinion of the court said: “But the doctrine that the 
owner of the property, in the free exercise of his will in 
disposing of it cannot so dispose of it, but that the object 
of his bounty, who parts with nothing in return, must 
hold it subject to the debts due his creditors, though 
that may soon deprive him of all the benefits sought to 
be conferred by the testator’s affection or generosity, is 
one which we are not prepared to announce as the doc- 

trine of this court. * * * Nor do we see any reason | 
in the recognized nature and tenure of property and its 
transfer by will why a testator, who gives without any 
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pecuniary return, who gets nothing of property value 
from the donee, may not attach to that gift the incident 
of continued use, of uninterrupted benefit of the gift dur- 
ing the life of the donee. Why a parent, or one who 
loves another and wishes to use his own property in se- 
curing the object of lis affection as far as property can 
do it, from the ills of life, the vicissitudes of fortune, 
and even his own improvidence or incapacity for self- 
protection, should not be permitted to do so is not readily 
perceived.” In Shankland’s Appeal, 47 Pa. St. 113, it 
was held that a trust to collect rents and pay over the 
same to the son of the testatrix during the term of his 
life, without being subject to his debts, was an active 
trust; that the legal estate was vested in the trustee and 
that no act of the cestui que trust, or of his creditors, could 
deprive him of the income. Other decisions affirming 
the validity of trusts like the one here in question are: 
Hyde v. Woods, 94 U. 8. 5238; Smith v. Towers, 69 Md. 77; 
Lampert v. Haydel, 96 Mo. 489; Barnet’’s Appeal, 46 Pa. 
St. 392; Broadway Nat. Bank v. Adans, 183 Mass. 170; 
Nickell v. Handly, 10 Gratt. [Wa.] 836; Leavitt v. Beirne, 
21 Conn. 1; Pope rv. Lliott, 8 B. Mon. [Ky.] 56; Campdeil 
v. Foster, 85 N. Y. 361; Jourolmon v. Aassengill, 86 Tenn. 
81; Barnes v. Dow, 59 Vt. 5380; Uhackara v. Mintzer, 100 
Pa. St. 151. 

Our conclusions are that the devise to Williamson 
vested in him the legal title to the real estate described 
in the will; that the inhibitions against aliening and 
incumbering the property are effective; that the pro- 
vision of the will excluding creditors neither trenches 
upon their legal rights nor infringes any principle of 
public policy; that the judgment under which plaintiff 
claims was not a lien on the land and that the sheriff's 
deed to him conveyed no title. The judgment of the dis- 
trict court is 

. AFFIRMED. 


VOL. 57 | JANUARY TERM, 1899. 463 


Fellers v. Penrod. 


WILLIAM FELLERS V. SERENA PENROD. 
Firen JANUARY 19,1899. No. 8662. 


1. Note: Wan or Consiperatron. Except as against a bona fide pur- 
chaser for value before maturity, want of consideration is a good 
defense to an action on a negotiable promissory note. 


2. Note of Decedent: Lianiniry or Winow. A. widow does not become 
personally liable upon the note of her deceased husband by mak- 
ing a voluntary partial payment thereon. 


3. Conflicting Evidence: Revirw. <A verdict rendered upon substan- 
tially conflicting evidence will not be disturbed. 


_ Error from the district court of Pawnee county. 
Tried below before Busu, J. Affirmed. 


BE. A. Lucker, for plaintiff in error. 
Joln B. Raper and H. QO. Lindsay, contra. 


SULLIVAN, J. 


This action was brought by William Fellers against 
Serena Penrod in the county court of Pawnee county, 
and thence appealed to the district court, where, upon a 
trial to a jury, a verdict was returned and judgment ren- 
dered in favor of the defendant. By this proceeding in 
error Fellers brings the record here for review, alleging 
various reasons why the judgment should be reversed, 
but relying mainly on the proposition that the verdict 
is not supported by sufficient evidence. The purpose of 
the suit was to recover on two promissory notes executed 
by the defendant to the plaintiff. The answer alleged a 
want of consideration and that the notes were given to 
take up other notes executed by James Dobson, a former 
husband of the defendant. It appears from the evidence 
that James Dobson died in 1887, and that at the time of 
his death he was indebted to the plaintiff upon two prom- 
issory notes; that these notes were not filed as claims 
against the estate of the deceased; that the defendant 
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voluntarily made small payments upon them; that they 
were barred by the statute of limitations and could not 
be enforced as claims against the estate of Mr. Dobson 
at the time the notes in suit were given. It is perfectly 
clear that the partial payments made by the defendant 
upon the old notes would not be alone sufficient to render 
her liable to Felers for the payment of the balance due 
thereon. And it is equally certain that such payments 
did not operate as an extension of the time for filing the 
notes as claims against the Dobson estate. Indeed, it 
seems to have been well understood by both parties that 
the old notes were not collectible out of the estate of the 
maker at the time the new notes were given. But it is 
contended that the plaintiff refrained from pursuing his 
remedy against the estate, in the county court, in con- 
sideration of the defendant’s promise that if he would so 
refrain, she would herself assume the indebtedness and 
pay it. Defendant expressly denies that any such agree- 
ment was ever made, and thus is raised the only material 
issue of fact in the case. This issue was submitted to 
the jury upon conflicting evidence, and the jury having 
spoken the controversy is ended. The judgment is 


AFFIRMED. 


JAMES BARRY EY AL. V. STATE OF NEBRASKA, EX REL. 
RoponPHis M. HAMPTON, ET AL. 


FILED JANUARY 19,1899. No. 10187. 


Mandamus to County Board: SprciAL ELrecrion: County Seat, An 
action of mandamus may be maintained to require a board of 
county commissioners to order a special election for the purpose 
of voting upon the removal of a county seat, if a proper petition 
for such election has been presented and the refusal of the 
prayer of the petition is the exercise of an arbitrary or capri- 
cious authority. 


-Error from the district court of Box Butte county. 
Tried below before Westover, J. Affirmed, 
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Francis G. Hamer, W. MM. fodence, Montgomery & Hall, 
and J. F. Porter, for plaintiffs in error. 

N.K. Griggs, L. A. Berry, and R. C. Noleman, contra. 

Ryan, C. 

By their petition in error two of the three county com- 
missioners of Box Butte county complain of an order 
of mandamus of the district court of said county whereby 
the board of county commissioners of said county were 
required to convene on July 18, 1898, and call a special 
election to determine whether or not the county seat of 
said county should be relocated at Alliance. There are 
various errors alleged, but they all depend upon the force 
of the last, which is that the said court erred in assuming 
jurisdiction and in issuing the writ of mandanuus. 

On March 15, 1898, there was filed in the office of the 
county clerk of said county a petition asking for the 
submission above indicated. On this petition were 650 
names, and in the petition itself these were described as 
the names of resident electors of said county, and, ex- 
cept in three instances, the purported place of residence 
of the petitioner was given. With this petition there 
was filed the certificate of the county clerk showing that 
at the November election, 1897, the total number of votes 
cast in said county was 932. On March 15, 1898, there 
was filed in the office of said clerk a written objection 
to the aforesaid petition, in which, in general terms, it 
was alleged that the petition was not signed by resident 
electors of said couuty equal in number. to three-fifths 
of all the voters in said county at the last general elec- 
tion held therein; that the names of many persons ap- 
pearing on said petition were not signed by said persons 
and their names were placed thereon without authority; 
that many petitioners were not electors of the county; 
that many purported signatures were fictitious; and 
that many signers were minors, and others disqualified | 

34 


ae 
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to vote or sign the petition. This written objection was 
signed by Alonzo Sherwood and forty-six other persons, 
and in it there was a prayer for at least sixty days to 
enable proof to be obtained of the objections urged and 
to permit of the filing of a definite answer and specific 
objections. ‘There were objections to this delay. On 
April 11, 1898, Sherwood and Calvin J. Wildy interposed 
objections to the jurisdiction and authority of the board 
to proceed, in which objections were recited the former 
proceedings; the fact that no notice had been given; 
the further inability of said parties, by reason of lack 
of time, to thoroughly investigate the names of peti- 
tioners; the allowance of time till May 9, 1898, which 
the board had given and reciting that the order of the 
district court requiring the board to meet on April 11, 
1898, had been made without notice to Sherwood and 
Wildy and without giving them an opportunity to be 
present in said court to contest the application for a 
writ of mandanins. Sherweod and Wildy also averred 
in their remonstrance that the said order of the district 
court was null and void and was without jurisdiction 
because no error or appeal proceedings had been prose- 
cuted by the relator in said mandamus proceedings from 
the order of the board postponing the hearing of the pe- 
tition till May, 1898, and beeause an appeal from the 
mandamus order was in course of prosecution to the su- 
preie court, and because the then present sitting of the 
board was neither a regular nor a special session regu- 
larly called. This remonstrance was objected to by the 
petitioners because it sought to procure the board to 
violate the order of mandamus made by the district 
judge. Thereupon, by an affidavit of R. C. Noleman, one 
of counsel for petitioners, proof was tendered of his resi- 
dence for more than ten years in the county, and that 
having examined the petition it was found to contain the 
names of more than 600 duly qualified electors of said 
county personally known to said affiant to be duly quali- 
fied. On April 12, 1898, there was filed in said county 
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clerk’s office a remonstrance signed by about 500 per- 
sons. These parties simply expressed the disfavor with 
which they regarded the proposed removal of the county 
seat. On the same day Henry J. Winten and Frank 
Shimek filed an answer, as it was styled, in which they 
represented that the petition had not been signed by resi- 
dent electors equal in number to three-fifths of the voters 
of the county cast at the preceding general election, and 
that a remonstrance of more than two-fifths in number 
had been filed; that some names to the petition had been 
obtained by bribery and fraud; that some were forgeries; 
that many who had signed the petition had signed the 
remonstrance; that many had failed to give their age, 
the place or duration of residence in the county; that 
many had signed more than once; that many petitioners 
were minors and not legal resident voters, and that 
many signatures were fictitious. There were filed objec- 
tions to the sufficiency of this showing, followed by the 
written withdrawals of individual names from the pe- 
tition. On April 14, 1898, the board of county commis- 
sioners convened, heard evidence, and on the next day 
two of the members of the board concurred in finding as 
follows: “On consideration of the petition, the answer 
thereto, and the remonstrance filed herein, and the evi- 
dence, the board of county commissioners find that 
thirty-five of the resident electors who signed said peti- 
tion afterward signed a remonstrance objecting to the 
calling of a special election for the purpose of submitting 
the question of the relocation of the county seat to the 
voters of this county; that the names of two persons who 
signed said petition appear twice on said petition; that 
fifteen other persons who signed said petition and have 
not signed said remonstrance have entered lands outside 
of the county under the homestead laws of the United 
States and now claim their residence on said land; that 
six other persons who signed said petition have removed 
from Box Butte county since signing the same; that 
Christ Hornberg, whose name appears upon said peti- 
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tion, did not sign the same or authorize his name to be 
placed thereon; that 110 other persons who signed said 
petition are not resident electors of Box Buite county 
and were not when they signed said petition; and that 
said petition is not signed by resident electors of Box 
Butte county equal in number to three-fifths of the votes 
cast herein at the last general election.” It was there- 
fore ordered that the prayer of the petition be denied. 
George W. Duncan, a member of the board of comimis- 
sioners of Box Butte county, filed what might aptly be 
styled his minority report of findings, on which he 
reached the conclusion that the prayer of the petition 
should have been granted. These were the facts shown 
by the petition for a mandamus in the district court, of 
which the transcript in this court covers about sixty-five 
type-written pages. Necessarily the above abstract of 
the facts is incomplete, but it shows with sufficient full- 
ness the matters involved. The respondents by their 
answer asserted the correctness of the findings which 
liad been made by them; assailed the sufficiency of the 
averments of the petition for a mandamus; denied that 
jurisdiction of the subject-matter of the action existed 
in the district court; alleged the pendency of error pro- 
ceedings to review the order refusing to call a special 
election and denied the power and jurisdiction of the dis- 
trict court, by mandamus proceedings, to review alleged 
errors or control the judicial discretion of the board of 
county commissiones. 

Ou the hearing on June 15, 1898, there were made the 
following findings: “The court, after hearing the evi- 
dence adduced by the respective parties, and being fully 
advised in the premises, does find that the allegations 
of the relator’s petition are true. The court further finds 
that the petitiou presented to the county commissioners 
of Box Butte county, Nebraska, asking for the calling 
of the special election for the purpose of voting upon 
the relocation of the county seat of said county was in 
due form of law; that the same was signed by more than 
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three-fifths in number of the votes cast in the said county 
at the last preceding general election held in said county 
in November, 1897; that at said election there were cast 
in said county a total of 952 votes, and no more; that 
said petition, as presented to said board, contained the 
names of 638 qualified voters of Box Butte county who 
had signed the same; that the respondents, without au- 
thority of law and without any objection having been 
made to the said petition ov any petitioner nained 
thereon, in manuer and form as vequired by law, did 
strike from said petilion 169 names without any author- 
ity therefor.” On the above findings the court adjudged 
that a writ of mandamus should issue to the county 
board of Box Butte county commanding the restoration 
of the names rejected from the petition and forthwith 
the calling of an election as prayed in the said petition. 
Afterward there was overruwed a motion for a new trial, 
to which order there was due exception taken. 

As intimated in the outset, the question which, in our 
opinion, is the pivotal one in this case is whether the 
eourt had jurisdiction to enter the order in this court 
assailed. In State v. Crabtree, 835 Neb. 106, a writ of man- 
damus issned to compel a board of county conmmissioners 
to call a special election for the relocation of a county 
seat upon a willfnl refusal to do so after the petition 
provided by law had been presented. It is urged that in 
that case the board withdrew its opposition and practi- 
cally assented to the order, but this is not important, 
for consent could not confer jurisdiction beyond the 
powers of the court. In Stute v. Smith, 57 Neb. 41, 
jurisdiction of the subject-matter of an action is defined 
as the power to hear and determine the cause. That 
was an application for a mandamus to compel the re- 
spondent, as county clerk of Buffalo county, to print the 
official and sample ballots for the general election in 
November, 1898, without the names of J. M. Easterling 
and Emery Wyman as nominees of the democratic party 
for representatives of the fifty-cighth district in the legis- 
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lature. These candidates had not been nominated in a 
convention, but had been nominated by a managing com- 
mittee in which the convention had vested the power to 
supply vacancies in the ticket which might occur after 
the convention had adjourned. The committee assumed 
to name the aforesaid candidates in a proper contin- 
gency, and the county clerk was about to print their 
names on the official and sample ballots. The writ of 
mandamus was asked to prevent this, and was granted 
on the theory that the members of the committee had 
not been legally notified to meet to consider the necessity 
of making the nominations which the county clerk was 
about to recognize. The reasoning in this case fully jus- 
tifies the right of the district court to interfere as it dig 
by mandamus He JME case at bar. Again, in Jackson v. 
Staic, 57 Neb. 183, there was by this court recognized 
the ait of a ae to a writ of mandamus whereby an 
order of the faculty denying liim the right to attend the 
State Normal School was held ineffective against the 
relator’s son, and this was upon the ee that the or- 
der of exclusion was an arbitrary or capricious exercise 
of authority. In that case it was very zealously urged 
that to issue a writ of mandamus was to control judicial 
discretion and irregularly to review a decision of a board 
acting within the scope of its authority. This challenge 
called forth a full and satisfactory consideration of the 
objections urged, both in the light of principle and of 
authority. In ihe conclusion of his opinion Harrison, 
C. J., said: “There was herein alleged the deprivation of 
a valuable right for which the damages could not be 
estimated with any accuracy or certainty, and for the 
wrong committed there was no adequate remedy at law. 
This record discloses no reason for the refusal to allow 
the relator’s son to continue in the school as a pupil. A 
reason may have existed, but it was not shown. So far 
as this record discloses, there was an arbitrary exercise 
of power or authority on the part of the faculty, a re- 
jection of the pupil because the parties willed it should 
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be so; no exercise of judgment or discretion in the mat- 
ter, but a mere operation or putting into effect a desire.” 
In view of the full consideration this question received 
in the cases just referred to it is unnecessary again to 
elaborate the views of this court upon the same subject. 
We think the district court was justified] in finding from 
the evidence that the order of the board of county com- 
missichers was an arbitrary or capricious exercise of 
authority. The writ of mandamus was therefore prop- 
erly issued and the judgment of the district court is ac- 
cordingly 


APFIRMED, 


WILLIAM McVrEY v. STATE OF NEBRASKA. 
Finep JANUARY 19, 1899. No, 10412. 


1. Information: Crimes. In an information the language, “then and 
there * * * did make an assault upon one William ). Wilcox 
with a certain pistol loaded with gunpowder and one leaden bul- 
let and then and there him * * * did shoot,” in effect charg.s 
both the assault and the shooting to have been done with a p stol 
loaded as described. 


2. Malice. “Malice,” in itS legal sense, denotes that condition of mind 
which is manifested by intentionally doing a wrongful act with- 
out just cause or excuse. It means any willful or corrupt in- 
tention of the mind. Following Housh v. State, 43 Neb. 163. 


3. Erroneous Ruling: Rerraction: Review. A ruling, if erroneous, 
eannot be availed of if so seasonably retracted that by such rul- 
ing no prejudice could result to the party complaining of it. 


4, Witnesses: INDORSEMENT OF NAME: INFORMATION. ‘Testimony 
purely rebuttal in its nature may be given by a witness whose 
name is not indorsed upon the information. 


5. Instructions: Construction: Review. Instructions should be con- 
sidered as an entirety, and where, without conflict, they correctly 
state the Jaw which should govern the jury in its deliberations, 
no criticism will be available which counts upon the fact that 
one instruction covers but a part of the entire ground. 


: ALrBI. Where an alibi and its effect were correctly stated 
_in an instruction, no harm wil) be presnned from the fact that in 


6. 
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referring to it the court descriptively said that an alibi is a part 
of the defense. 


PRESUMPTION OF INNOCENCE: EvipENcE. Where the court 
instructed the jury that the presumption of innocence continues 
with the accused until his guilt is established by the evidence 
beyond a reasonable doubt, held not prejudicially erroneous to re- 
fuse to further instruct that such presumption is a matter of 
evidence. Following Bartley v. State, 53 Neb. 310. 


Error to the district court for Douglas county. Tried 
below before Bakrr, J. Affirmed. 


W. S: Shoenaker, for plaintiff in error. 


C. J. Smyth, Attorney General, and W. D. Oldham, 
Deputy Attorney Gencral, for the state. 


Ryan, C. 


The information upon which plaintiff in error was 
tried in the district court of Douglas county contained 
two counts. These were alike, except that in the first 
the felonious intent charged was to kill. In the second 
the intent was to wound. With plaintiff in error there 
was tried George Bradshaw, who was acquitted, as was 
also plaintiff in error on the first count, but he was con- 
victed on the second. The offense in this count was thus 
charged: “That the said Willie McVey and George 
Bradshaw, on the said 21st day of May, 1897, then and 
there being in the county and state aforesaid, then and 
there, unlawfully, feloniously, and maliciously, did make 
an assault upon one William P. Wilcox with « certain 
pistol loaded with gunpowder and one leaden bullet and 
then and there him, the said William P. Wileox, un- 
lawfully, feloniously, and maliciously, did shoot, with 
intent then and there and thereby him, the said William 
P. Wilcox, unlawfully and feloniously to wound, con- 
trary to the form of the statutes,” ete. 

It is urged on behalf of plaintiff in error that while the 
above language charges an assault with a certain loaded 
pisto] there is no allegation descriptive of the weapon 


-—— 
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with which the shooting was actually done. We think 
giving a fair coustruction to the language quoted it is 
equivalent to charging that with a certain loaded pistol 
the accused made an assault upon and shot William P. 
Wilcox. An indictment of the form above quoted may 
be found sanctioned in Warren’s Ohio Criminal Law, 
page 260, and in Wharton’s Precedents of Indictments 
and Pleas, 4th edition, page 253. 

It is next insisted that there should not have been 
adniitted any evidence showing an intent to rob, for, 
it is urged, section 16 of the Criminal Code does not cover 
that intent, but requires that the act shall be done ma- 
liciously, to constitute a crime. Ifaving laid down these 
propositions counsel for plaintiff in error argues that 
there was no malice, for, to use his language: “The tes- 
timony of Dr. Wilcox shows that he did not know the 
plaintiff, had never seen him before, and, of course, had 
no trouble with him at any time before the alleged shoot- 
ing.” For a definition of the word “malice” as used in 
criminal codes counsel is referred to Housh v. State, 43 
Neb. 168, wherein it is said that: “‘Malice,’ in its legal 
sense, denotes that condition of mind which is mani- 
fested by intentionally doing a wrongful act without just 
cause or excuse. It means any willful or corrupt inten- 
tion of the mind.” 

On the trial there were efforts to show that subsequent 
to the time when the assault was made, counsel for 
plaintiff in error and other persons, under substantially 
the same couditions as to time and locality, had unsuc- 
cessfully attempted to recognize individuals. We shall 
_ not determine whether or not this kind of testimony was 
admissible, nor whether or not the alleged errors were 
saved by due exceptions, for, later, permission was given 
to introduce the proffered testimony, and all of it the 
plaintiff desired was admitted. 

In the trial it was developed that when plaintiff in 
error commanded Wilcox to throw up his hands the 
latter struck him in the mouth with his fist. When Wil- 
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cox testified he stated that he found a contusion on the 
lip of plaintiff in error after his arrest. lor the accused 
it was testified that when Wilcox, for the purpose of 
identification, made a physical examination of the ac- 
cused, he did not remark the existence of an abrasion. 
On rebuttal it was proper to contradict this testimony 
as was done. Again, on rebuttal it is insisted there was 
error in permitting Mrs. Beesen, whose name was not on 
the information, to testify that from her place of busi- 
ness across the street she observed the movements of 
the accused and of several parties who testified that 
McVey was at his mother’s residence until after the as- 
sault took place. To meet the testimony of these parties 
Mrs. Beesen necessarily described acts of the accused 
previous to the time of the assault and testified that 
with the aid of the electric and gas light in the locality 
she could see these parties with such clearness that after- 
wards she identified them. It is possible that sume of 
her testimony might have been offered before that of the 
accused, but clearly the nature of the defense rendered 
her testimony adinissible. Before the examination of 
Mrs. Beesen began there was a general objection to her 
testimony, except as to matters in rebuttal, and the court 
announced that her testimony must in its nature be 
strictly rebuttal. She did net vestify to seeing the shoot- 
ing, nor to any fact from which it was inferable that the 
accused did it. The testimony she gave was stvicthy re- 
buttal; hence it was not required that her name should 
have appeared on the information. (State .v. fuchins, 
23 Neb. 309; Luger v. State, £9 Neb. 4139.) 

It is urged that there was error in giving the fifth in- 
struction, for the reason that in said instruction there is 
no requirement that the shooting be malicivus to con- 
stitute the offense charged. In the first instruction there 
is a summary of the second count of the information, 
and in this summary malice is a very prominent factor. 
In the third instruction there are the provisions of the 
statute which McVev was accused of violating, and of 
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the offense charged, as has already been indicated, 
malice is an essential ingredient. The fifth instruction 
expressly requires proof of the wounding being done as 
charged in the second count of the information,—that © 
is, maliciously. ‘These instructions, taken together, 
could not have left the jury in doubt as'to the necessity 
of showing “malice” as we have already defined that 
term, and the rule is that all the instructions should be 
read together. (Burtley v. Stale, 58 Neb. 310, 73 N. W. 
Rep. 744.) 

In one instruction the court spoke of an alibi as a part 
of the defense of the accused, and this, it is claimed, left 
the jury free to infer that an alibi, if successfully es- 
tablished, amounted to but a fraction of a defense. We 
do not think this is reasonable. The court, in general 
terms, described the accusation, and in as general a way 
referred to the defense. The jury could not have un- 
derstood the criticised reference to an alibi as differing 
from a statement that tle defense was sought to be es- 
tablished by proving an alibi, for, after referring to an 
alibi the court correctly defined it, and it would be a 
reflection upon the intelligence of a jury to suppose, if 
the accused showed when the offense was committed he 
was absent from that locality, nevertheless, that it was 
possible for him to have committed it. When to the 
word “alibi” the court added the definition of that term, 
it was as though the instruction had stated that, as a 
part of his defense, the accused has introduced evidence 
to show that when the offense was committed he was 
absent and so could not have done that with which he 
is charged. No juror is so obtuse as to be unable to un- 
derstand, that, when a persou is accused of shooting 
another on the street, proof that the accused was, at the 
time, in a house at such distance that he could not have 
done the act charged, constitutes a complete defense; 
in other words, that if he could not have done the ach it 
must be presumed that he did not do it. 

There was offercd on behalf of the accused an instruc- 
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tion that if the proof with reference to an alibi left a 
reasonable doubt in the judgment of the jury as to the 
guilt of the accused, there should be an acquittal. This 
- instruction was refused, and properly so, for on its own 

motion the court had given an instruction to the same 
effect. : ; 

It is urged that there was error in the refusal to give 
the third instruction asked on behalf of the accused. 
It was as follows: “In the absence of evidence to the 
contrary, the law presumes every one charged with the 
commission of a crime to be innocent, and this legal 
presumption of innocence is a matter of evidence, to the 
benefit of which the defendants are entitled in this case.” 
In its second instruction the court used this language: 
“You are instructed that the defendants have been ar- 
raigned on said information and have pleaded not guilty, 
and the plea of not guilty by the defendants casts upon 
the state the burden of establishing by evidence all the 
material allegations in said information, as hereinafter 
explained to you, beyond a reasonable doubt, before you 
would be warranted in returning a verdict of guilty 
against them. The law presumes the defendants inno- 
cent, and this presumption continues throughout the 
trial until they are proven guilty beyond a reasonable 
doubt.” In respect to an instruction which embodied 
the same principle as that found in the one requested 
and refused this court, in Bartley v. State, supra, said: 
“The request is in accord with the holding in Long v. 
State, 23 Neb. 33,36 N. W. Rep. 310, where it was stated, 
following Garrison v. People, 6 Neb. 285, that the legal 
presumption of innocence was a matter of evidence to 
the benefit of which the accused was entitled. The same 
principle embraced in this request was laid down in the 
sixth instruction given in the case at bar by the court 
on its own motion, which reads thus: “The law raises 
no presumption against the defendant. On the contrary 
the presumption of law is in favor of his innocence. This 
presumption of innocence continues through the trial 


Vou. 57] JANUARY TERM, 1899. 477 


McVey v. State. 


until every material allegation in the infomation is es- 
tablished by the evidence to the exclusion of all reason- 
able doubt. (Garrison v. People, supra.) The instruction 
in that case to which the defendant took exception read: 
‘And if, after you shall have carefully examined the evi- 
dence in this case, yon shall be able to reconcile it with 
the innocence of the prisoner, it will be your duty, as no 
doubt it will be your pleasure, to acquit him.’ This 
court held that the language qnoted fully recognized the 
rule that the legal presumption of innocence is 4 matter 
of evidence. The twenty-first instruction in the case at 
hand is no less favorable to the accused than the one 
requested by him; hence he was not injuriously affected 
by the refusal to give the instruction tendered.” There 
is no uecessity to further amplify the propositions above 
stated. In the case at bar the court instructed the jury 
that the presumption of innocence continued throughout 
the trial until the accused were proved guilty beyond 
a reasonable doubt. If the instruction had been given 
as requested, nothing would thereby have been accom- 
plished, except that the jury would have had the theory 
given them that this presumption was in the nature of a 
matter of evidence; in other words, a different name 
would have been given the prestuunption, without modify- 
ing the weight which the jury were required to accord to 
it. 

It is complained, finally, that the judge did not em- 
body certain affidavits proposed as a part of the bill of 
exceptions. Without considering whether in any case 
such a question could be decided by this court it must 
subserve every present purpose to say that the proposed 
amendments could have cut no figure in this case, for, 
in the view which we have taken, the question sought 
to be presented is inumaterial. 

There are no other questions argued in the brief, and 
the judgment of the district court is 

AFFIRMED, 
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New LIncotn Horen COMPANY, APPELLER, V. STUART 
SHEARS, IMPLEADED WITIL JOHN L. CARSON ET AL., 
APPELLANTS, AND JACOB E.-MARKEL, APPELLEE. 


FILED JANUARY 19,1899. No. 8552. 


Landlord and Tenant: Lizn ror Rent: Lien of Cuatte, Morrcace. 
A lease executed October 16, 1890, contained a provision that it 
should operate as a lien on all the personal property of the 
Jessees at any time in or upon the demised premises, to secure 
payment of rent. The building leased was in process of erection 
for use as a hotel and was not completed until January, 1891. 
The furniture was ordered for the hotel after the lease had been 
made, and beeause of delays in finishing the building was not 
placed in the hotel until in December, 1890, and January, 1891. 
In January, 1895, there was rent unpaid, and the lessees’ suc- 
cessors mortgaged the furniture to secure debts by them owing 
to other parties who were uware of the above noted provision in 
the lease. Held, That the mortgagees were entitled to the first 

. lien upon the furniture mortgaged. 


APPPAL from the district court of Lancaster county. 
Heard below before Hatu, J. Reversed. 


J. H. Broady and Harwood, Ames & Pettis, for appel- 
lants. : * 


Pound & Burr, Wharton & Baird, and A. W. Field, contra. 


Ryan, C. 


This action for the foreclosure of an alleged lien by 
virtue of a provision in the lease hereinafter described 
was successfully prosecuted in the district court of Lan- 
easter county. The Virst National Bank of Lincoln and 
the personal representatives of John L. Carson have up- 
pealed from the decree whereby the mortgage to the 
bank and Carson was found and decreed junior and sub- 
ject to the lien of the New Lincoln Hotel Company, 
which has succeeded by assignment to the rights of the 
Lincoln Hotel Company, the original lessor. From the 
fact that briefs have been filed only on behalf of the 


Vou. 57] JANUARY TUERM, 1899. 479 


New Lincoln Hotel Co. v. Shears. 


‘aforesaid bank and the personal representatives of Car- 
son as appellants, and of the New Lincoln Hotel Com- 
pany and Jacob E. Markel as appellees, we assume that 
the controversy is between those parties alone, and hence 
shall content ourselves with quoting and describing sueh 
findings of the district court as affect the interests of 
these parties in this appeal. These findings were as fol- 
lows: , 

“1. On the 16th day of October, 1890, the Lincoln Ho- 
tel Company, a corporation, by lease of that date, de- 
mised certain premises, to-wit, the Hotel Lineoln, in 
the city of Lincoln, Nebraska, to Samuel Shears and 
Jacob E. Markel for a term of ten years from the 1st day 
of December, 1890, to the 1st day of December, 1900. 

“2. The lease contained the following provisions, to- 
wit: That upon the non-payment of the whole or any 
part of the said rental at the time when the same as 
above is promised to be paid, or upon violation or non- 
fulfillment of any of the covenants of this lease, the 
said party of the first part may, at its election, either 
distrain for the rent due and damages sustained and 
shall have a lien upon all the personal property of the 
party of the second part at any time in or upon the said 
premises for the payment of rent.and for the security 
of each and every covenant herein contained, and the 
party of the first part may also declare this lease at an 
end and recover possession as if the same were held by 
forcible detainer. The said party of the second part 
hereby waives any notice of such election or any demand 
for the possession of the said premises. 

“3, On the 16th day of October, 1890, the building was 
in process of erection and was not ready for occupancy 
as a hotel until after January 1, 1891. 

“4, By an oral agreement between the parties to said 
lease, rent did not commence until January 15, 1891, 
and none of the property of the lessees involved in this 
suit was placed in said building until after December 1, 
1890. 
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“5. In the latter part of October, 1890, Shears and 
Markel, the lessees, placed with Dewey & Stone, of 
Omaha, an order for furniture, amounting to over $11,- 
000 in value, for the Lincoln Hotel, and the same was 
placed therein by them, mainly in the month of Deceim- 
ber, 1890. Said lessees, on the 28th of October, 1890, 
placed with the Union Porcelain Works in Greenport, 
LL. I., an order for chinaware for said hotel, stamped “Che 
Lincoln, which chinaware was delivered to said lessees 
at. Brooklyn, N. Y., December 3, 1890, and’ thereafter 
placed by them in said hotel. On November 6, 1890, said 
lessees placed an order with Reed & Barton, of New 
York and Taunton, Mass., for silverware for the Hotel 
Lincoln, which, in value nearly $1,600, was delivered to 
said lessees at Taunton, Mass., and shipped from there 
to said lessees at Lincoln, December 20, 1890, and Janu- 
ary 10, 13, 14, 1891, and was placed in said hotel on ar- 
rival at Lincoln. On November 8, 1890, said lessees 
placed with the John Van Range Company, of Cincin- 
nati, Ohio, an order in value over $1,500 for ranges, boil- 
ers, and culinary utensils for the Hotel Lincoln, shipped 
November 26, 1890, from Cincinnati, and on arrival 
placed in said hotel, where all said personal property 
has since remained and now is.” 

“9. The Lincoln JIctel Company, a corporation, said 
lessor, on or about the day of April, 1893, sold its 
said hotel property to the plaintiff in this suit and as- 
signed its said lease to the plaintiff. 

“10. A copy of the said lease and assignment was by 
the plaintiff filed in the office of the county clerk of Lan- 
caster county on the 24th day of January, 1895. 

“11. Rent to the amount of $10,500, to-wit, from the 
Ist day of December, 1893, to the Ist day of March, 1895, 
is due to plaintiff from defendants.” 

Mary P. Shears and Stuart Shears had succeeded to 
the rights and liabilities of Samuel Shears and Jacob E. 
Markel before lebruary 2, 1895, and on that day exe- 
cuted a chattel mortgage on all the personal property 
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in the Lincoln Hotel to secure a note owing by thein to 
John L. Carson and another note owing by them to the 
Iirst National Bank of Lincoln. The amounts of these 
notes are indicated in the conclusions of law hereinafter 
set forth. This mortgage was filed for record on the 
day of its execution. It was found by the court that the 
bank and Carson had actual notice of the provision by 
which the hotel sought to create a lien for rent, before 
said ledse was recorded. 

Upon the facts found there were the following con- 
clusions of law: 

“Trirst. The plaintiff is entitled to a valid and subsist- 
.ing and first lien upon all the personal property of 
Shears and Markel, in the possession of Shears & Shears 
in the Hotel Lincoln, on the ist day of March, 1895, for 
the sum of $10,500 with interest at seven per cent from 
said Ist day of March, 1895. 

“Second. That the defendants the First National Bank 
and John L. Carson have a valid and subsisting and sec- 
ond lien upon said personal property contained in said 
hotel,—the said bank for the sum of $4,489.80, with in- 
terest at ten per cent from February 14, 1896, and the 
said Carson for the sum of $3,126.81, with ten per cent 
from the 15th day of February, 1896. 

“Third. That the defendants Hargreaves Brothers 
have a valid, subsisting, and third lien upon said prop- 
erty for the sum of $1,053.19, with interest at the vate 
of seven per cent per annum from Augnst 23, 1895. 

“fourth. That said liens are due, unpaid, and plaintiff 
and said defendants are entitled to have said liens fore- 
closed and said property sold according to law.” 

In accordance with the above findings and conclusions 
the lien of the hotel company was declared paramount 
to that of the bank and the representatives of Carson, 
and the question which we feel called upon to determine 
is whether or not this adjustment of priorities was cor- 
rect. The appellees insist that the provision of the lease 
quoted in the second finding of fact operated as though 

35 
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a lease had been made October 16, 1890, contemporane- 
ously with which there had been execnted a chattel mort- 
gage to secure payment of the rent, upon all the per- 
sonal property of the lessee at any time in or upon the 
demised premises, and we shall accept this assumption 
as being correct. While this lease was of date October 
16, 1890, it is evident from the findings hereinbefore 
qnoted that not until afterwards was any of the per- 
sonal property ordered or selected for use in the hotel. 
All of the property was sent upon orders placed in other 
cities than Lincoln, and the delivery in Lincoln was de- 
layed by reason of the unfinished condition of the hotel 
building until in December of 1890 and January of 1891. 

The appellees insist that there is no party to the record 
who can question the validity of the provision for the 
reservation of a lien in the lease, because the bank and 
Carson were mortgagees with notice and were not, there- 
fore, mortgagees in good faith. We cannot see that the 
validity of the provision of the lease is affected by this 

consideration. Whether or not a chattel mortgage or 
its equivalent can be made so as to affect future acquired 
property is a question entirely dependent upon general 
principles independent of statute. 

The case most directly in point for the appellees is 
Wright v. Bircher, 72 Mo. 179. The scope of that opinion 
is accurately reflected in that portion of the syllabus 
which is as follows: “The proprietors of a hotel took a 
lease for a term of years upon an unfinished building to 
be used when completed as part of their hotel. The rent 
was payably monthly. The lease was to commence, or 
take effect, on the first of the month after the comple- 
tion of the building. It contained a stipulation that all 
fixtures, furniture, and other improvements should be 
bound for the rent. When the lease was signed, the 
house was unfurnished, but before it took effect, certain 
furniture and fixtures had been placed in the house, — 
Held, that the stipulation created a lien, valid at least 
in equity; that this lien was for the full amount of the 
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rent reserved and not simply for any portion that might 
from time to time become delinquent, and that it hal 
priority of a mortgage given after the lease took effect, 
but before any rent became delinguent, to a person hay- 
ing knowledge of the existence of the stipulation.” 
While we cannot approve the conclusion reached, there 
is in the opinion such a fair statement of the attitude 
of the courts with reference to the validity of a lien in 
the case stated that we shall borrow the language of 
Henry, J., premising, however, that we have examined 
the numerous cases cited by counsel in this case and 
not noted in the opinion from which we quote, with the 
result that they serve but to increase the number. of 
citations which might have been made in support of one 
or the other of two lines of cases. The language which 
we borrow is as follows: “One of the principal questions 
discussed by counsel relates to the validity of a sale or 
mortgage of goods and chattels not in esse at the date of 
the mortgage or sale. One might write a volume, if 
inclined, to review all of the adjudged cases on the sub- 
ject. We are not so inclined, and deem it necessary only 
to state what we regard as the conclusion reached by 
the best considered cases. It has been frequently and 
ably discussed, both in English and American courts, 
and highly respectable authorities might be cited in sup- 
port of either of the cpposite views urged by the respec- 
tive counsel here. The earlier English and American 
authorities, we think, sanction the doctrine contended 
for by the counsel of Nannie M. Wright [the mortgagee]. 
(Jones v. Richardson, 10 Met. [Mass.] 488; Jfoody v. 
Wright, 18 Met. [Mass.] 17; Gardner v. McHwen, 19 N. 
Y. 125; Mead v. Goodwin, 37 Me. 187; Barnard v. Luton, 
2 Cush. [Mass.] 294; Winslow v. Merchants Ins. Co., 4 
Met. [Mass.] 306; Codman v. Freeman, 3 Cush. [Mass.] 306; 
Otis v. Sill, 8 Barb. [N. Y.] 108; Lunn v. Thornton, 1 Man., 
Gran. & Scott [Iing.] 379. The doctrine maintained in 
most of the cases was clearly stated in Otis v. Sill, and 
was, substantially, ‘that a grant of goods not in exist- 
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ence, or which do not belong to the grantor at the time 
of the execution of the deed, is void, unless the grantor 
ratify the grant by some act done by him with that view, 
after he has acquired the goods; that an assignment of 
‘property to be acquired in future, if valid in equity, is 
only valid as a contract to assign when the property 
shall be acquired, and is not an assignment of a pres- 
ent interest in the property, and if enforced in equity, 
can only be enforced as a right ander the contract, and 
not as a trust attached to the property as against the 
creditors of the assignor or mortgagor; that the mort- 
gage of such subsequently acquired property can only 
be regarded as a mere contract to give further mortgage 
on such property, binding on the mortgagor personally, 
and the only remedy of the mortgagee on such contract 
is as a general creditor,’ 

“The broadest contrary doctrine was announced by Mr. 
Justice Story in Alitchell v. Winslow, 2 Story [U.8.C.C.] 
630, in the following language: ‘It seems to me a clear re- 
sult of all the authorities that wherever the parties, by 
their contract,intended to'create a positive lien or charge, 
either upon real or personal property, * * * whether 
it is then in csse or not, it attaches in equity as a lien or 
charge upon the particular property as soon as the as- 
signor or contractor acquires a title thereto, against the 
latter and all.persons asserting a claim thereto under 
him, either voluntarily or with notice, or in bankruptcy.’ 
This has been followed by this court in the case of 
Page v. Gardner, 20 Mo. 508; in New York in the case 
of Seymour v. Canandaigua & N. F. R. Co., 25 Barb. 305, 
in which Otis v. Sill, supra, was cited and distinctly dis- 
approved; also in Sillers v. Lester, 48 Miss. 526; Benjamin v. 
Lilmira R. Co., 49 Barb. [(N. Y.] 441; Brett v. Carter, United 
States district court of Massachusetts, reported in 3 Cen- 
tral Law Journal 286; Worrill r. Noyes, supreme court of 
Maine, reported in 3 Am. Law Reg. (n. s.) 18, 56 Me. 458; 
and in England in Langton v. Horton, 1 Hare 549; 
Holroyd v. Marshall, 9 Jur. (n. s.) 218; Whitworth v. Gau- 
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gain, 3 Hare 416; Douglass v. Russell, 1 Mylne & K. 
488. The opinion of the court in Morrill v. Noyes, de- 
livered by Davis, J., is an able review of the authorities, 
and states the doctrine more clearly and precisely than 
any other case to which our attention has been called. 
It does not recognize the validity of mortgages of mere 
contingencies, or sales or mortgages of property which 
‘the mortgagors might purchase if they should purchase 
any,’ but the sale or mortgage must relate to property 
then in contemplation of the parties to be purchased or 
acquired by the vendor or mortgagor.” In line with 
the adjudicated cases in the class led by Mitchell v. Win-” 
slow the supreme court of Missouri held the provisicns 
of the lease operated to create a lien for the entire rent 
and not for installments as they fell due monthly, and 
gave that lien a precedence over the chattel mortgage 
nade on the personal property after it had been placed 
in the hotel building. 

By the above quotation having pointed out the con- 
flict which exists, it remains now to indicate the group 
in which this court, by its opinions, has placed itself. In 
Lanphere v. Lowe, 3 Neb. 131, the judgment under consid- 
eration had been rendered by the district court over 
which Chief Justice Lak was presiding. The opinion in: 
this court was therefore expressed by but two judges, 
for whom Gant, J., said: “Can a valid charge be made 
upon a thing not in existence? J think it cannot. It is 
avery ancient rule of law that a man cannot grant or 
charge that which he has not; and in Jones v. Richardson, 
10 Met. [Mass.] 488, it is said that this ‘is a maxim of 
law too plain to need illustration and which is fully sup- 
ported by all the authorities.’ (4 Bacon, Abridgment of 
the Law 514, Grants, D, 2; Codman v. Freeman, 3 Cush. 
[Mass.] 309; 2 Kent, Commentaries 103; Head v. Goodwin, 
37 Me. 187; Rolinson v. Macdonnell, 5 Maule & Selw. 
[Eng.] 228; Chynoweth v. Tenney, 10 Wis. 400.) This doe- 
trine is applied to mortgages of goods which may be sub- 
sequently acquired by the mortgagee; it is equally ap- 
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plied to sales of personal property and rights of property. 
(Chesley v. Jusselyn, T Gray [Mass.] 490; Rice v. Stone, 
1 Allen [Mass.] 569.)” 

In Cole v. Kerr, 19 Neb. 553, it was held that a mort- 
gage executed, delivered, and properly recorded March 
30, 1882, purporting to convey “40 acres of wheat, 30 
acres of oats, now growing, 75 acres of corn, to be 
planted, and 50 acres of broom-corn, to be planted, 
tended, and delivered in Juniata,” conveyed no title or 
lien upon the corn as against the levy of an execution 
of date November 25, 1882. The opinion of the court 
was delivered by Cons, J., who said: “There is, to say 
the least of it, a great confusion of the authorities on 
the point being considered, but after a careful exami- 
nation of those cited on either side in this case I have 
reached the conclusion that as a question of law the lien 
of a chattel mortgage of a crop of corn not planted at 
the time of its execution and delivery will not attach to 
the corn when it comes into existence until it is seized 
by the mortgagee, or until, in the language of a member 
of the court in the case of Iolroyd v. Marshall, 10 H. of L. 
Cases 191, ‘a new intervening act.’ Until then it re- 
mains a mere license, and until acted upon it conveys 
neither a lien nor a right of property which the mort- 
gagee can assert against a purchaser or execution credi- 
tor of the mortgagor. Presumptuous as it may seem to 
say so, I cannot agree to the propesition stated by Lord 
JIobart in the case cited by counsel for defendant in 
error, that the owner of the land, though he had not the 
future crop ‘actnally in view nor certain, yet he had it 
potentially’ While it is true, as he adds, that ‘the land 
is the mother and root of all fruits,” the word ‘potenti- 
ally,’ as defined by Craig, means ‘in possibility, not in 
act, not positively; in efficacy, not in actuality.” With 
this definition in view if cannot be said that the mere 
ownership or possession of the soil carries with it the 
production of crops potentially. Soil alone does not 
produce crops of corn in this degenerate age, if it ever 
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did. It now requires, in addition to soil, seed and labor, 
both of man and beast, so that the proposition that a 
sale or mortgage of a crop of corn not yet planted car- 
ries with it a property in or lien upon such crop, to at- 
tach or come into efficacy without ‘a new intervening 
act,’ upon the crops coming into existence, carries with 
it the proposition that a man may mortgage his labor 
to be performed,—something which I never heard con- 
tended for in this country, but which is a right which, 
under the name of peonage, is recognized in our sister 
republic to the south of us. The true distinction, I think, 
is that indicated in 1 Sheppard’s Touchstone, 241, in the 
enumeration of things which pass by grant, to-wit: 
‘Leases for years, be they present or future, wardships 
of tenants in capita, or by knight’s service, trees, oxen, 
horses, plate, household stuff, and the like. Also trees, 
grass, and corn growing and standing upon the ground, 
fruit upon the trees, wool upon the sheep’s back is grant- 
able.” Doubtless the fruit on the trees, the grass in the 
meadow, and wool on the sheep’s back may be granted 
without regard to the state of their growth or perfection, 
because in the due course of time nature, without the 
necessary assistance of new forces, will in the one case 
develop fruit, etc. But, as we have already seen, the 
mere soil, except with the assistance of other elements 
and forces, in the latitude of Nebraska will not develop 
‘crops of corn.” 

In Johnson v. Walker, 23 Neb. 736, the case of Cole v. 
Kerr, supra, was cited with approval as to the impossi- 
bility of mortgaging a crop of corn before it has been 
planted. In Wuguer v. Steffin, 38 Neb. 392, there was un- 
der consideration the validity of a mortgage of date 
May 15, 1888, by the terms of which the mortgagee was 
to have a lien on all crops grown on certain premises. 
This mortgage was held valid, but there was no refer- 
ence in the opinion to the actual or prospective condition 
of the corn when mortgaged, and in this respect we are 
not assisted by its date. The opinion was written by 
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Post, J., and, as he makes no mention of the crop not 
being planted, it could hardly have been mortgaged be- 
fore it was in esse, for we find that he, in Steele v. Ashen- 
felter, 40 Neb. 770, delivered the opinion of this court in 
which the doctrine of Cole v. Kerr, supra, was recognized 
and enforced as to personal property attempted to be 
mortgaged before possession of it had been acquired. 
Many of the cases attempt to make a distinction between 
legal and equitable rights under a mortgage of the na- 
ture of that just referred to, but this distinction was 
not recognized in Sicele v. Ashenfeller, supra, which was 
an action by a receiver for the possession of property 
taken under an execution, and it was expressly held that 
the receiver had no rights which could be enforced by a 
court of equity. 

Irom this review of cases it is clear that in this action 
the clause in the lease whereby there was attempted to 
be provided a lien to become operative against personal 
property afterward to be brought upon the premises, 
but which was not yet capable of description because 
not segregated from stocks of goods of which it was a 
part, was void as against the rights of appellants here- 
inbefore designated. As the rights of parties in this 
court cannot be determined upon the record as it stands, 
there will be no decree ordered or entered at this time, 
but the judgment of the district court will be reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


CLAUDIA ROWE ET AL. V. RICHARD GRIFFITHS ET AL. 
Fi.ep JANUARY 19, 1899. No. 8616. 
1. Summons: SEnrvick Upon Nox-Restpentr: Arripavir. Service of 


summons upon a non-resident defendant can only be made in 
cases where service might be made by publication, and the fail- 
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ure to file the affidavit required before service by publication is 
as fatal as a jurisdictional defect with respect to personal service 
upon a non-resident as with respect to service by pubiication. 
Overruling a conflicting holding in Cheney ¢. Harding, 21 Neb. 68. 


2. Mortgagees in Possession: DerautT. Facts considered, and held 
not to show that defendants are entitled to protection as mort- 
gagees in possession after default under the provisions con- 
tained in the mortgage. 


3. Realty: Rranr or Possession: INFANTS: ESTOPPEL. Where the 
subject-matter in dispute is the present right of possession of , 
real property, there is no estoppel established as against plain- 
tiffs by merely showing that during their minority their guardian 
received a portion of the purchase price paid for said property 
by the detendant and usec it for the maintenance and education 
of such minors. 


Error from the district court of Douglas county. 
Tried below before HioPpEWELL, J. Leversed. 


L. LD. Holues, for plaintiffs in error. 
John D. Howe and J. J. O'Connor, contra, 


RYAN, C. 


This was an action for the possession of certain real 
property in Omaha. The answer consisted of a general 
denial, coupled with an averment of lawful possession 
and a plea of the statute of limitations, There was a_ 
reply, by which issues were joined on the averments of 
the answer. From the facts which shall be hereinafter 
stated it will be evident that the limitation invoked can- 
not be available, unless the defendants have established 
successfully certain propositions which would render un- 
necessary an appeal to that statute. The assertion that 
the defendants are in rightful possession adds nothing 
to the issue made up by the general denial which pre- 
cedes it. This must therefore be treated as an action in 
which plaintiffs asserted and sought to recover posses- 
sion, alleged to be wrongfully detained by defendants, 
who insisted that their possession was rightful, 
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In argument, counsel have discussed various matters 
as though in the answer a proper foundation had been 
laid, and a proper appeal made, for equitable relief. This 
view of the situation we are precluded by the issues from 
taking into consideration. (Franklin v. Kelly, 2 Neb. 79; 
Staley v. Housel, 35 Neb. 165; Wanser v. Lucas, 44 Neb. 
759.) 

There was a trial to the court, which resulted in a 
- judgment in favor of the defendants, and plaintiffs have 
prosecuted error proceedings to this court. On the trial 
it was stipulated that one of the plaintiffs, Joseph Mer- 
ville, who brought his action by his next friend, was six- 
teen years of age on July 1, 1894. On May 19, 1894, the 
testimony of the other plaintiff was taken by deposition, 
and, at that time, she testified that she was twenty-three 
years of age. Such transactions, therefore, as took place 
in 1882 happened while one plaintiff was eleven years of 
age and the other was but four. There were findings 
of fact on the trial, and as these give a history of trans- 
actions involved they are reproduced in the language of 
the record, as follows: 

“John Merville, in his lifetime, purchased the property 
in controversy from John A. Creighton, one of the de- 
fendants, on or about the 21st day of March, 1882, paying 
therefor the sum of two thousand eight hundred ($2,800) 
dollars; one thousand dollars of said sum being secured 
by a purchase price mortgage on said real estate in favor 
of defendant Creighton, and on or about the 9th day of 
August, 1882, said Merville borrowed from said defend- 
ant John A. Creighton one thousand ($1,000) dollars, giy- 
ing a second mortgage on said real estate to secure the 
same. Shortly after, and on the 1st day of September, 
1882, said John Merville died, leaving his wife and two 
small children occupying said real estate as their home- 
stead. On the 29th day of September, 1882, Peter J. 
Creedon, on the application of said Frances Merville, 
the widow of said deceased, was duly appointed admin- 
istrator of the estate of said deceased by the county 
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court of this county, and qualified and accepted said 
trust. The widow of said deceased employed J. P. Eng- 
lish, an attorney at law, to look after and protect the 
interest of herself and: two small children in her de- 
ceased husband’s estate, and secure a speedy settlement 
of the same; the said estate consisting of said land sub- 
ject to said mortgages, and a small amount of personal 
property, to the end that they might return to the state 
of New York, whence they had recently come, and where 
their friends resided. About said time, and prior to the 
commencement of the suit to foreclose herein mentioned, 
said Frances Merville removed with her two children, 
the plaintiffs herein, to Albany, New York, and on or 
about January 5, 1885, said Frances was duly appointed 
guardian of her minor children, Joseph and Claudia, the 
plaintiffs, by the surrogate court of Albany county, New 
York, and duly qualified and assumed the duties of such 
guardian. Prior to said appointment and after said 
widow, Frances Merville, and plaintiffs resumed their 
residence in New York, she was, under the laws of that 
state, given power to act for her said children and employ 
an attorney at law in their behalf substantially as was 
done by her as herein found. John <A. Creighton com- 
menced foreclosure proceedings on his said two mort- 
gages at the instance and request of said James P. Eng- 
lish, attorney for said widow and children, to settle the 
estate. A summons was duly served on P. J. Creedon, 
administrator, in Doneglas county, Nebraska, and sum- 
mons was issued to the sheriff of this county, who depu- 
tized the sheriff of said Albany county, New York, to 
serve the same in New York, and the said summons was 
served upon said Frances Merville and Claudia and 
Joseph Merville (the plaintiffs) in said foreclosure pro- 
ceedings, and due return made thereof. Said Irances 
Merville, after the same had been served on herself and 
children, sent the several copies of the summons that 
were so served to J. P. English, said attorney, and author- 
ized him, in her own behalf and in behalf of said plain- 
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tiffs, to protect and defend the interest of said plaintiffs 
and herself in said suit, and said J. P. English did look 
‘ after and attend to said foreclosure suit, and appeared in 
said suit in behalf of the plaintiffs and participated 
therein, but such appearance was not in writing, except 
the appearance and answer as guardian ad litem for these 
plaintiffs; and also by appearing at the sheriff’s sale and 
bidding on said property in the interest of said minors 
and widow. Said John A. Creighton purchased said real 
estate at said sale in said foreclosure suit for its full 
value, paying therefor the sum of five thousand ($5,000) 
dollars. He entered into peaceful possession of said 
property, receiving a sheriff’s deed therefor, and has re- 
mained in possession since the 7th day of August, 1884, 
and has paid a large sum of money for taxes, general 
and special, to-wit, $2,500 and upwards, levied on said 
real estate. The residue of the proceeds of said sale, 
after paying the costs and mortgaged indebtedness afore- 
said, to-wit, $2,537.16, was paid into this court in said 
case, and upon the order thereof paid to the adminis- 
trator of the estate of said John Merville, deceased, and 
by him accounted for to said county court, and the resi- 
due upon final settlement was paid by him under a de- 
cree of distribution of the county court of Douglas 
county, one-third, to-wit, $773.953, to Frances Merville, 
and one-third, to-wit, $773.953, to each of the plaintiffs 
by paying the same to their legally appointed guardian, 
who filed in said county court a duly executed receipt as- 
guardian, and the same was used for the support and 
maintenance of said minors; and said administrator's 
account was duly allowed and the administrator dis- 
charged. John A. Creighton, in said foreclosure suit, 
did not make, or cause to be filed, an affidavit showing 
that the plaintiffs Claudia and Joseph Merville were 
non-residents of the state of Nebraska, and that sum- 
mons could not be served upon them within the state of 
Nebraska, previous to suing out the summons which was 
served upon the plaintiffs; and for that reason the court 
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finds that the district court of Douglas county did not 
have jurisdiction of the plaintiffs Claudia Rowe and Jo- 
seph Merville in the suit brought by said John A. Creigh- 
ton for the purpose of foreclosing his said mortgages, 
and that the proceedings thereunder, as to the plaintiffs 
in this suit, is void and of no force or effect. To which 
finding defendants except. The court finds that the 
widow, -Frances Merville, died December 6, 1893. The 
court further finds that the plaintiffs have not tendered 
to said Creighton any sum whatever, or offered to pay 
him any sum whatever, cither before or since the com- 
mencement of this suit. The court finds that the said 
defendant Creighton is entitled to the possession of said 
real estate. The court further finds that the plaintiffs 
are estopped to maintain this action. It is therefvre 
considered by the court that the defendants go hence 
without day, and recover their costs herein expended 
and taxed at , and that execution is awarded there- 
for.” 

In these findings there is one that the foreclosure pro- 
ceedings upon which the title of the defendants is 
founded was void and of no effect. The facts detailed 
show with sufficient clearness the respect in which there 
was a failure to acquire jurisdiction of the guardian of 
the two minors who are now plaintiffs. The personal 
service in another state is but a substitute for service by 
publication. (Axheuser-Busch Brewing Ass'n v. Peterson, 
41 Neb. 897.) The property to be affected was situated 
within this state, and it was competent for the legisla- 
ture to provide upon proof of what facts courts of this 
state might entertain the presumption that the owner of 
such property is bound to know of the pendency of pro- 
ceedings affecting his rights therein. By sections 77 and 
78, Code of Civil Procedure, it is required as a jurisdic- 
tional prerequisite that an affidavit be filed disclosing 
such conditions that the court has power to enter a judg- 
nient or decree in vem. When this has been done publi- 
cation of the notice of the pendency of the action may 


494 NEBRASKA REPORTS. [ Vor. 57 


Rowe v. Griffiths. 


be made under the provisions of section 79 of the Code 
of Civil Procedure, or, under the authority of section 81, 
personal service may be made upon the defendant in an- 
other state. Without the affidavit the jurisdiction of 
the court is not invoked, though the publication may be 
in strict compliance with the requirements of the statute, 
and this stringent rule is recognized in several cases 
passed upon by this court. (Athins v. Atkins, 9 Neb. 191; 
Fulton v. Levy, 21 Neb. 478; JZolmes v. Holmes, 15 Neb. 615; 
McGavock v. Pollock, 13 Neb. 585; Bantley v. Finley, 48 
Neb. 794.) As personal service on a non-resident defend- 
ant is but a substitute for service by publication, the fil- 
ing of an affidavit is as necessary to jurisdiction in the 
one case as in the other. In Cheney v. Harding, 21 Neb. 
68, it was held that if it appeared from the record that 
the defendant was a non-resident at the time of personal 
service upon him, the court would acquire jurisdiction, 
though no affidavit whatever had been filed. We can 
see no reason for holding that service by publication is 
effective only upon the condition that previous thereto 
the statutory affidavit has been filed and yet that a mere 
substitute for that service may be good without any affi- 
davit whatever, and accordingly to this extent the hold- 
ing in Cheney v. Harding, supra, is overruled. It follows 
from the views just expressed that if the district court 
had no jurisdiction it could not appoint a guardian ad 
liten for the minor defendants. It is urged, however, 
that the foreclosure proceedings were begun and carried 
on at the instance of the guardian of these minors and 
that part of its fruits were expended for their benefit. 
As already stated, this action is one for the possession 
of certain real property, and only considerations perti- 
nent to that right are proper and relevant. The correct 
mode of obtaining a sale of real property of a decedent, 
either for the payment of his debts or for the benefit of 
his children, is pointed out by our statute, and it woul 
be a dangerous practice to permit innovations of the 
character herein attempted to be justified, even though 
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convinced, as we certainly are, that the foreclosure pro- 
ceedings under consideration were begun in good faith 
and at the request of the guardian and, as she believed, 
for the advantage of ler children. 

It is, however, insisted that the defendant Creightou 
should at least be deemed a mortgagee in possessiou 
after default, and that under such circumstances he can- 
not be ejected withont tender of the debt. Let us con- 
sider whether or not there had been a default when 
Creighton’s possession began. One of the notes secured 
by the mortgage was of date March 28, 1882. The other 
was of date August 9, 1882. Hach was for $1,000, due 
five years after date,—one bearing interest at seven per 
cent per annum until paid, the other at eight per cent 
per annum until paid. There was no undertaking that 
interest would be paid annually or at any other time be- 
fore the principal fell due. The right reserved in the 
mortgage to take possession was expressly conditioned 
upon the failure to make any of the payments required, 
or upon forfeiture of the mortgage. The sole default 
pleaded as the ground for foreclosure before the maturity 
of the notes was that the interest had not been paid on 
March 28, 1883, on one note, and on August 9, 1883, on 
the other. As these payments had not been stipulated to 
be so made, the failure to inake them did not constitute 
a.default on the part of the mortgagors. The rule con- 
tended for by defendants herein need not, therefore, be 
discussed, for under the facts they could not be within its 
protection. 

It seems, however, that the district court found that 
the minors were estopped to prosecute this action with- 
out first tendering the amount which they had received 
the benefit of through the foreclosure. If this was an 
action for the recovery of the money paid, we can im- 
agine that it might be proper for Mr. Creighton to allege 
and show that the money had been used in the purchase 
of necessaries, and that under such circumstances a court 
might refuse to recognize the defense of infancy. But 
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we are not dealing with such a case. Mr. Creighton be- 
gan the foreclosure proceedings at the instance of Mrs. 
Merville. The children had not, and in the nature of 
things could not have had, any part in the institution of 
these proceedings. They were carried on until, as de- 
fendants now claim, Creighton was vested with title. 
His right of possession now depends upon the validity 
of that title, and his title and right of possession are the 
only questions which can be considered in this action. 
Ti is clear upon a moment’s reflection that these minors 
could not be estopped to set up the failure to divest their 
title by defendant’s showing merely that certain money 
used by their guardian for their benefit had been re- 
ceived by such guardian through the foreclosure proceed- 
ings. In the first place, this did not show any conduct. 
of the minors which misled Creighton into foreclosing 
and attempting thereby to acquire title. In the second 
place, there was no evidence that they ever knew whence 
this money was derived. There was, therefore, no es- 
toppel which could operate to create or strengthen 
Creighton’s right to maintain possession, and that right 
is the sole question involved in this case. We realize 
that courts, in protecting the rights of helpless infants, 
are compelled to enforce rules which often operate 
harshly, and among all the cases of this Kind that have 
come under our observation there has been none which 
more strongly appealed to our sympathies than does 
the one at bar. But the same considerations which in- 
spired the opinions in Meyers vc. McGarock, 39 Neb. 843, 
Pnglebert v. Troxell, 40 Neb. 195, and others which might 
be cited, are still imperative, and it is only in obedience 
to what we conceive to be our duty that we direct that 
the judgment of the district court be reversed and the 
cause be remanded for further proceedings. 


REVERSED AND REMANDED. 
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FRANK E. JANDT ET AL. V. LUCIEN DERANLEAU. 
FILED JANUARY 19,1899. No. 8601. 


1. Action on Attachment Bond: Issues: BuRDEN or Proor. In an 
action on attachment bond, where the averments of the peti- 
tion are put in issue by the answer, the burden is upon the plain- 
tiff to establish that the writ was wrongfully obtained; in other 
words, that the ground stated in the aftidavit for attachment did 
not exist. Vollowing Store v. Finklestein, 48 Neb. 27. 


2. : Evipence. In an action on an attachment bond 
the defendants who undertake to make proof of facts justifying 
a resort to attachment should be permitted to introduce testi- 
mony relevant to that issue. 

3, Where, in an action on an attachment bond because 


of an alleged wrongful suing out of the attachment, plaintiff had 
made no effort to prove the allegation and the court had refused 
to admit proofs contradictory thereof when offered by defend- 
ants, held, erroneous to submit that issue as one of fact to be 
determined by the jury. 


ERROR from the district court of Dawes county. Tried 
below before BArtrow, J. Jteversed. 


B.W. Dailey and Allen G. Fisher, for plaintiffs in error. 


W. H. Fanning, Alvin 7. Clark, and Albert W. Crites, 
contra. 


Ryan, C. 


This action was brought in the district court of Dawes 
county for the recovery of damages which it was alleged 
Lucien Deranleau has sustained by the wrongful suing 
out of an attachment against, and the levy thereof upon 
and appropriation of, certain of his property, consisting 
of cattle, calves, and a horse. George P. Waller and 
William E. Alexander were joined as defendants because 
it was alleged that they were sureties on the attach- 
ment undertaking. The answer contained a denial, in 
conjunction with certain affirmative matters of defense, 
which we shall now describe. 

36 


498 NEBRASKA REPORTS. [Vou. 57 


Jandt v. Deranleau. 


To establish his.cause of action Deranleau, among 
other matters of evidence, introduced the affidavit for 
the attachment, by which it was disclosed that the 
ground upon which the attachment was obtained was: 
“That the defendant is about to remove his property, 
or a part thereof, with intent to defraud his creditors.” 
This omitted the statutory requirement of the words 
“out of the jurisdiction of the court,” but as this defect 
was not presented by the motion to dissolve the attach- 
ment we shall likewise ignore it. The motion to dissolve 
the attachment was based on seven distinct grounds, 
some of which were technical in their nature. This mo- 
tion was sustained, and in this suit on the bond the proof 
of the alleged wrongful suing out of the attachment con- 
sisted in the introduction in evidence of the order dis- 
solving the attachment, together with the record which 
led up to its issuance. There was no evidence whatever 
offered on behalf of Deranleau as to whether or.not he 
was about to remove his property with intent to defraud 
his creditors when the attachment issued against hin. 
On the other hand, the defendant undertook to show the 
contemplation of a fraudulent disposition of his prop- 
erty on Deranleaws part such as would justify the issu- 
ance of an attachment, and the success of this effort we 
shall now indicate. 

Being asked to state what the circumstances were 
which led to his swearing out and issuing of the order of 
attachment Mr. Jandt said: “Mr. Deranleau was owing 
me a bill of $505.91, besides a mortgage.” At this point 
there was sustained a motion to strike out this testimony 
because the amount of the bill was immaterial. There 
was an exception to this ruling, a part of the proceedings 
which we shall not hereafter note, for heretofore we had 
never dreamed in our philosophy of the number of ob- 
jections, motions to strike, and exceptions which, with 
industry, might be crowded into an average-sized record. 
Mr. Jandt further testified that he gave Deranleau con- 
sent to remove some horses, upon which Jandt had a 
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chattel mortgage, to Custer county, South Dakota, and 
that Deranleau, without Jandt’s consent, removed these 
horses on into Wisconsin; that Deranleau paid this mort- 
gage when Jandt threatened to go after him if he did 
not; that Deranleau, though he acknowledged the cor- 
rectness of the bill, refused to pay it, and said he would 
not pay it until he had made money enongh to free him- 
self again. Mr. Jandt also testified that he kept on writ- 
ing to Deranleau, but could get no satisfactory answer 
from him, and when he found he could do nothing he 
went to his attorney about it and talked with him in 
regard to the stock of Deranleau in Nebraska that was 
being disposed of, and he and his attorney looked it up 
and his attorney advised him to get out an attachment. 
On motion there was stricken out from the last answer 
what the attorney said about it, after which ruling the 
witness said he thereupon sued out the attachment and 
attached the property in controversy. At this time, the 
witness said, there was part of this stock offered for sale 
by George Le Blanc, a brother-in-law of Deranleau, as 
his own stock and not that of Deranleau. The witness 
was then asked: “Where was Deranleau when you at- 
tached the stock?” To this question there was sustained 
the objection that it was incompetent, irrelevant, imima- 
terial, and not set up in the answer, and not pleaded. 
When objection was thus made there was a tender of 
proof by an answer to the question, tf it should be per- 
mnitted to be made, that the absence of Deranleau was a 
part of the fraudulent conduct, he causing his property 
to be disposed of by others in his absence and placing 
himself beyond convenient communication with plain- 
tiff, his creditor at the time. A like objection was sus- 
tained to the tender of proof. This witness further tes- 
tified that Le Blane had the stock in charge, and that 
there were a few little things out there at the place (pre- 
sumably Deranleau’s former home), but he had moved 
away the furniture and stove. Upon explaining further, 
in answer to another question, that what little furniture 
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Deranleau had taken to his place he took away when his 
mother left in the fall and she went to Hersey, Wiscon- 
sin, where Deranleau was, this evideuce as to where his 
mother went and where he was was stricken out on mo- 
tion, because, as objected, these facts had not been 
pleaded and set up in the affidavit for an attachment. 
On objection Mr. Jandt was prevented from answering 
as to the condition of Deranleau’s place when the at- 
tachment was sued out, and as to whether any farming’ 
had been done thereon that season, where Deranleau’s 
cattle were. There were also sustained objections of the 
nature of those above indicated when questions were 
asked Jandt as to his making demand for payment and 
his attempts to obtain a settlement. He did, however, 
in this connection testify that Deranleau wrote him sev- 
eral letters, but this general statement was, on motion, 
stricken out because it was held incompetent, irrelevant, 
and immaterial. In like manner was treated Mr, Jandt’s 
statement that he wrote several letters making propo- 
sitions in answer to the letters of Deranleau. An ob- 
jection was sustained to a question as to ‘whether the 
place of Deranleau had been his former home. In an- 
swer to another question Mr. Jandt said that there was 
nothing at Deranleau’s place but the cattle that was 
worth a dollar. Plaintiff moved to strike this out as not 
stating any facts, whereupon the court said: “The last 
part of it may go out.” When asked if the cattle had any 
brand on them, Mr. Jandt said they did,—the letters L. 
D. Whereupon he was asked if Le Blane put any coun- 
ter-brand on those he sold when he sold them. This was 
objected to, for the reasons that it was incompetent, ir- 
relevant, and immaterial, and because it had not been 
alleged in the affidavit that Deranleau had disposed of, 
or was about to dispose of, this property. The objection 
was sustained, the court remarking that it was imma- 
terial. There was propounded to the witness this ques- 
tion: “Did Mr. Le Blane claim to have the property and 
be the agent for Mr. Deranleau in handling and control- 
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ling these cattle aud offering them for sale aud disposing 
of them? Objected to, as incompetent, irrelevant, and 
immaterial, and has no tendency to prove an agency.” 
This objection was sustained. 

The above history of the attempt to show that there 
was justification for resorting to an attachment has been 
necessitated by the protracted efforts which were made 
in that direction. From this history it is very clear that 
Deranleau was vwing the bill claimed, but this fact was 
excluded from the jury’s consideration. He had re- 
moved, practically, all his property from the state, ex- 
cept his cattle, and these his brother-in-law was selling 
as his own. Jandt was not permitted to show attempts 
to procure a settlement of his bill, nor even where Deran- 
lean was residing while a correspondence was held with 
him to procure such a settlement. His evidence of a con- 
sultation with an attorney as to the necessity of resort- 
ing to attachment was excluded, as was also the fact that 
certain mortgaged property which Deranleau had per- 
mission to remove to South Dakota he had taken to Wis- 
consin. Under these conditions the court gave the fol- 
lowing instruction: “The plaintiff has introduced evi- 
dence showing that by an order of the district court of 
this county the order of attachment in question was dis- 
charged and the attached property ordered returned to 
the plaintiff herein, and it was contended by counsel 
that this order was conclusive on the question of the 
wrongful issuance of the order of attachment; but as 
the record in evidence fails to show the grounds upon 
which the order discharging the attachment was made, 
many reasons therefor having been assigned, the court 
has seen fit, under the amendment allowed to the answer 
during this trial, to submit to the jury all the facts and 
circumstances immediately attending the issuance and 
levy of the writ and the disposition made of the at- 
tached property, and so leave to your determination the 
question whether the issue and levy of the attachment 
was wrongful,” 


502 NEBRASKA REPORTS. [ VOL. 57 


Jandt v. Deranicau. 


As we have already shown, the defendants in the dis- 
trict court were not permitted to disclose facts from 
which the jury might properly have determined whether 
or not the attachment was wrongfully sued out and 
levied. After the exclusion of this evidence, upon con- 
sideration of which the jury might have formed a judg- 
ment as to whether or not there was a wrongful issuance 
of the attachment, that question, as one of fact, was sub- 
mitted for the jury to determine. In Store v. Finklestein, 
48 Neb. 27, it was said: “In an action on an attachment 
bond, where the averments of the petition are put in 
issue by the answer, the burden is upon the plaintiff to 
establish that the writ was wrongfully obtained; in other 
words, that the ground stated in the affidavit for attach- 
ment did not exist or was untrue. In case there is a fail- 
ure to prove such fact the suit must fail. It is not enough 
that it be shown that the attachment was dissolved, 
since the writ may have been discharged for omission or 
irregularities merely. It must further appear that the 
attachment was wrongfully issued; that is, no valid 
grounds existed for granting the writ. This is the rule 
stated by Lanu, ©. J., in hatou v. Bartscherer, 5 Neb., 469.” 
From this discussion. it must be evident that there were 
at least three errors during the progress of this trial: 
First, in requiring no proof on plaintiff’s part to establish 
the wrongful suing out of the attachment except the or- 
der dissolving it; second, the defendant having assumed 
to disprove the wrongful suing out of the attachment, 
it was erroneous to exclude proper evidence having that 
tendency; and, third, having excluded the evidence tend- 
ing to show sufficient grounds for an attachment, it was 
improper to submit that question to the jury. Because 
of these errors the judgment of the district court is re- 
versed and the cause is remanded for further proceed- 
ings. 


REVERSED AND REMANDED, 
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J. ©. CRAWFORD V. WALTER L. SMITH. 
Firep JANUARY 19,1899. No. 8626. 


Bill of Exceptions: AUTHENTICATION: REVIEW. Where the pleadings 
support the judgment rendered, and the correctness of the 
court’s charge depends upon the evidence adduced on the trial, 
the judgment.will be affirmed, unless the bill of exceptions is 
certified by the clerk of the district court as being either the 
original or a transcript of the one allowed and ordered made 
a part of the record of the case. 


Error frem the district court of Cuming county. 
Tried below before Norris, J. Affirined. 


M, McLaughlin and J. C. Crawford, for p!aintiff in error. 
Uriah Brincr, contra. 


RaGAn, C, 


J. C. Crawford sued Walter L. Smith in the district 
court of Cuming county. In his petition Crawford al- 
leged that Smith was indebted to him in the sum of $120 
for rent for certain buildings. Smith’s answer was a 
general denial. The case was tried to a jury and a ver- 
dict vendercd in faver of Smith, upon which a judgment 
dismissing Crawford’s action was entered, and he has 
filed a petition in error here to review that judgment. 

The pleadings support the judgment. The correctness 
of the court's Instructions depends upon the evidence 
adduced on the trial. We cannot review the evidence, 
because the bill of exceptions found in the record is not 
certified by the clerk of the trial court as being the origi- 
nal or a true copy of the bill of exceptions allowed in 
the case. (Code of Civil Procedure, sec. 587); Groneweg 
t, Mathewson, 52 Neb. 591.) It follows that the judgment 
of the district court must be, and is, 

AFFIRMED, 
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CHARLES BUERSTETTA, ADMINISTRATOR, V. TECUMSEH 
NATIONAL BANK. 


FILED JANUARY 19, 1899. No. 10123. 


1. Pleading: AMENDMENT oF PETITION: SEPARATE CAUSE OF ACTION, 
The facts incorporated as an amendment into a petition set out 
in the opinion, and /icld to constitute a separate and independent 
cause of action from that stated in the original petition. 


: STATUTE oF LimiratTions. Where the facts 
incorporated into a petition by way of amendment constitute a 
cause of action separate and independent from that stated in the 
original petition, the statute of limitations against the cause 
of action pleaded in the amendment runs until the filing of 
such amended petition. 


3. Limitation of Actions: Fraup. An action for relief on the ground 
of fraud is barred in four years after the discovery of the fraud. 


Error from the district court of Johnson county. 
Tried below before Stun, J. Affirmed. 


L. C. Chapman and J. W. Deweese, for plaintiff in error. 
C. Gillespic, F. M. Hall, and S. P. Davidson, contra. 


RAGAN, C. * 


Anna B. Saunders, on August 19, 1893, brought this 
suit in the district court of Johnson county against the 
Tecumseh National Bank. In her petition filed on that 
date Mrs. Saunders alleged that in the year 1889 a cor- 
poration by the name of Russell & Holmes was conduct- 
ing a banking business in the city of Tecumseh, Ne- 
braska; that in said year she deposited with said bank, 
or loaned to it, $400,—$150 at one time, and $250 at an- 
other, for each of which sums the said bank issued to 
her an ordinary certificate of deposit, drawing six per 
cent interest; that the moneys represented by said cer- 
tificates of deposit had not been paid to her, To show 
the liability of the Tecumseh National Bank to her for 
the moneys represented by said certificates of deposit 
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Mrs. Saunders in her petition pleaded the following 
facts: 

“Plaintiff further states that afterwards, to-wit, on or 
about the 18th of April, 1890, the bank of Russell & 
Holmes went into liquidation and closed its said busi- 
ness, ceased its organization as said bank of Russell & 
Holmes, and thereupon afterwards, to-wit, on the 14th 
day of April, 1890, the defendant was duly organized and 
created a banking corporation under and by virtue of 
the various banking laws enacted by the congress of 
the United States, known and designated as the ‘Na- 
tional Banking Acts,’ and is at the present time carry- 
ing on a banking business in Tecumseh, Nebraska, un- 
der the name and style of the Tecumseh National Bank. 
Plaintiff further alleges that this defendant, so organ- 
ized and created a banking corporation as aforesaid, 
came into possession of and received as successor to the 
bank of Russell & Holmes the property, assets, emolu- 
ments, business, and good-will of said bank of Russell & 
Holmes, and also the said sums mentioned in plaintiff’s 
first and second causes of action, and deposited with the 
said last named bank for this plaintiff, and this defend- 
ant thereupon became liable to the plaintiff for said de- 
posits so received, with interest thereon at the rate of 
six per cent per annum. The plaintiff further alleges 
that the business of this defendant was and is done and 
carried on in the same building and same room pre- 
viously oecupied by the bank of Russell & Holmes for the 
transaction of its business, and that all of the stock- 
holders and officers of the bank of Russell & Holmes 
became stockholders and officers of this defendant, upon 
its creation, and, as such officers, managed, controlled, 
and transacted its business. This plaintiff further al- 
leges that the bank of Russell & Holmes is wholly in- 
solvent and has no money or other property with which 
to pay those who had formerly made deposits with 
them.” 

To this petition the national bank filed an answer. A 
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trial was had, resulting in a judgment in favor of Ms. 
Saunders, and the national bank brought that judgment 
to this court for review on error, and it was reversed, 
upon the ground that the verdict upon which the judg- 
ment against the bank was based was not supported by 
sufficient evidence. (U'ccumseh Nat. Bank v. Saunders, 50 
Neb. 521.) A rehearing was subsequently granted in the 
case and the former decision of the court adhered to, but 
upon the rehearing it was also ruled that the petition 
just quoted did not state a cause of action. (Tecumseh 
Nat. Bank v. Saunders, 51 Neb. 801; Austin v. Tecumseh 
Nat. Bank, 49 Neb. 412.) In the opinion written on the 
rehearing it was stated that the first decision was not- 
put upon the ground that, the petition did not state facts 
sufficient to constitute a cause of action, because counsel 
for both parties to this case and others of a like charac- 
ter requested ithe conrt to pass upon the sufficiency of 
the evidence to sustain the judgment rendered. When 
the mandate reached the district court Mis. Saunders 
was dead, and the action was revived in the name of her 
administrator and he, by leave of court, on December 6, 
1896, filed an amended petition. This amended petition 
contained substantially the same allegations as the 
original petition, and in addition thereto the petition al- 
leged, in substance, that early in 1890, the bank of Rus- 
sell & Holmes being in straitened circumstances and in 
a critical condition, the stockholders and officers thereof 
determined to organize a new bank under the national 
banking acts; that resolutions were duly acted upon and 
passed for that purpose, and the necessary certificates 
and papers were made out and signed by thé said stock- 
holders and officers of the bank of Russell & Holmes; 
that the new articles of incorporation were made, 
signed, and filed, in pursuance of which the Tecumseh 
National Bank became a corporation under the banking 
acts of congress; that said Tecumseh National Bank be- 
came and was the successor of the old bank of Russell 
& Holmes; that said bank of Russell & Holmes was 
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merged into and absorbed by the Tecumseh National 
Bank; that the stockholders of the bank of Russell & 
Holmes became the stockholders in the national bank 
by exchanging stock and claims held by them in and 
against the old bank for stock in the national bank; that 
at the time this occurred the bank of Russell & Holmes 
was insolvent, and that the stockholders and officers 
of the bank of Russell & Holmes deterniined to, and did, 
reorganize under the name of Tecumseh National Bank 
for the purpose of defrauding the creditors of the bank 
of Russell & Wolmes, and afterward fraudulently 
claimed that the national bank was not the bank of 
Russell & Tlolmes nor lable: for its debts. Among other 
defenses interposed to this amended petition by the na- 
tional bank was that of the statute of limitations. The 
trial resulted in a verdict ih favor of the national bank, 
on Which a judgment was rendered dismissing the ad- 
ministrator’s action, and be has brought that judgment 
here for review. 

‘1. We think that the facts pleaded in this amended 
petition which were not pleaded in the original petition 
constitute a cause of action against the Tecumseh Na- 
tional Bank sejarate and distinct from the cause of ac- 
tion attempted to be stated against it in the original 
petition. The original petition proceeded upon the 
theery that because the national bank had become pos- 
sessed of all property and assets of the bank of Russell 
& Holmes as a matter of law, it became liable for the 
debts of the bank of Russell & Holmes. The adminis- 
trator, by the amendment incorporated into the petition, 
seeks now relief from the national bank on the ground of 
fraud. In other words, the new cause of action is an ac- 
tion ex delicto, while the original cause of action at- 
tempted tv be pleaded was in the nature of an action ex 
contractu. 

In Phelps v. IMinois C. R. Co., 94 TL 548, the plaintiff 
sought damages against the railroad company upon its 
common-law liability for refusing to receive grain ten- 
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dered by him to it for transportation. Subsequently 
he filed an amendment to lis action. seeking damages 
from the company for its refusal to carry the grain after 
its acceptance thereof for carriage, and the court held 
that the amendment was an additional, separate, and 
independent cause of action froin the first one pleaded, 
and that the statute of limitations ran in favor of the 
railroad company against the new cause of action from 
the time it arose until the time the amendment to the 
declaration was filed. 

Smith v. Missouri P. R. Co., 50 Fed. Rep. 760, was an 
action against the railroad to recover damages for caus- 
ing the death of one of its einployés. The first petition 
charged that the company caused the emp‘oyé’s death by 
negligently employing an engineer known by it to be in- 
competent. Subsequently the plaintiff amended his pe- 
tition, seeking. to recover damages against the railway 
company for the employé’s death upon the ground that 
the engineer in charge of the train was guilty of negli- 
gence, and the court held that the amendment was a new 
and an independent cause of action from that first stated. 

In Lumpkin v. Collicr, 69 Mo. 170, a sheriff had in his 
possession an execution. The plaintiff therein, to induce 
the sheriff to seize certain personal property, executed 
to him a bond agreeing to indemnify him from any lia- 
bility he might incur by reason of seizing and selling the 
property. The claimant of this property subsequently 
brought a suit on this bond for damages for a breach of 
its conditions. Afterward the claimant filed an amend- 
ment to his petition, seeking to recover damages from 
the sheriff for the wrongful sale of the property, and from 
the obligors on the bond for their instigation and pro- 
curement of such sale. The court held that the first 
cause of action in the petition was ex contractu; that the 
amendment was a cause of action er delicto, and that 
there were two separate and independent causes of ac- 
tion stated in the petition. 

In People v, Judge, 35 Mich. 227, the plaintiff in his pe. 
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tition charged the railroad company, as a common car- 
rier, for loss of goods shipped over its line and destroyed 
by fire while in its depot waiting delivery to a connect- 
ing carrier. Subsequently the plaintiff introduced into 
his petition an amendment seeking to hold the railroad 
company liable to him on the grounds of its negligence 
as a warehouseman, and the court held that the amend- 
ment was a separate and independent cause of action 
from that stated in the original petition. To the same 
effect see Hyatt vr. Auld, 11 Kan. 140; Scorill v. Glasner, 
79 Mo. 449; Neitou v. Allis, 12 Wis. 421; People v. Judge, 
27 Mich. 188; Sims v. Field, 24 Mo. App. 557; Wigton v. 
Smith, 57 Neb. 299. 

The cause of action pleaded by the administrator in 
his amended petition against the national bank arose 
more than four years before the amended petition was 
filed, and the amended petition was filed more than four 
years after the administrator’s intestate was in posses- 
sion of all the facts which, it was alleged, constituted a 
fraud upon the part of this national bank which made it 
liable in this action, and therefore the cause of action 
stated in the amended petition was barred when that 
amended petition was filed. (Code of Civil Procedure, 
sec. 12.) Since the original petition did not state a cause 
of action against the defendant in error, and since the 
new cause of action incorporated into the amended pe- 
tition was barred when that petition was filed, it follows 
that the judgment of the district court was right and 
must be affirmed without an examination of the various 
assignments of error argued by counsel for plaintiffs in 
their briefs. 

JUDGMENT AFFIRMED. 
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GARRELT WEHMER ET AL., APPELLEES, V. WILM JANNSEN 
FOKENGA ET AL., APPELLANTS. 


FILED JANUARY 19, 1899. No. 8589. 


1. Religious Societies: Cnutnen Poriry: JURISDICTION oF CourRT. 
Whether the tenets of faith, the practice, and churen polity of 
one synod of the German “Evangelical Lutheran church in the 
United States” differ in essential particulars from the tenets of 
faith, the practice, and chureh polity of another synod of such 
church is purely a question of ecclesiastical law, and not one 
that the seculay courts will assume jurisdiction to investigate 
and determine as an original question. 


: EccLEsrasficaL TRIBUNALS: ErFEcT OF DECISIONS. 
When the ecclesiastical tribunals of the church have determined 
such question, their judgment will be recognized by the secwar 
courts as final and conclusive when the Iatter are called upon by 
contending factions of a congregation to determine their rights 
as members of sitch chureh. 


3. 4 > JNgUNCTION: IsMPLOYMENT OF Pastor. A majority 
of a religious congregation, or the trustees thereof, will not, at 
the suit of a minority of such congregation, be enjoined from em- 
ploying as pastor for the congregation a minister, professing and 
teaching the same organic creed professed by the congregation, 
on the ground that such minister teaches certain doctrines and 
practices a certain church polity not taught and practiced by 
the minority nor by the original founders ot the congregaticn. 


IscCLESIASTICAL TRIBUNALS: JINFORCEMENT oF DE: 
cisions. In such a case the minority must appeal to the super- 
vising tribunals of the church, and their judgment the secular 
courts will take as final in the premises and, if necessary and 
proper, enforce. 


4. 


5. Injunction: RemEpy at Law: PossEsston oF REALTY. A litigant 
cannot successfully invoke the extraordinary remedy of injunc- 
tion to regain possession of real estate wrongfully in the pos- 
session of another, in the absence of a showing that the ordinary 
remedies of the law will not afford him complete and adequate 
relief, 


APPEAL from the district court of Johnson county. 
Heard below before BABcock, J. Reversed. 


PF. A. Boehmer, Nestor Rummons, and J. Hall Hitchcock, 
for appellants. 


TTugh La Master and Clarence Gillespie, contra. 
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RaGay, C. 


The Evangelical Lutheran church in the United States 
is a descendant of the Lutheran church of the sixteenth 
century,—the first church of the reformation. It takes 
its name of Lutheran from the great founder and apostle 
of Protestantism, and seems to have been called “Evan- 
gelical” to distinguish it from the Reformed or Calvin- 
istic Lutherans. In the United States there are several 
families of this Lutheran church,—the Dutch Lutherans, 
the Swedish Lutherans, and the German Lutherans. 
The organic or fundamental creed of these various 
branches of the Lutheran church is the Augsburg Con- 
fession. The German Evangelical Lutheran churches in 
the United States are not all subject to one supreme 
jurisdiction; that is, no body, council, or conference of 
German Evangelical Lutherans is invested with the 
mianagement and general supervision of all the German 
Evangelical Lutheran congregations in the United 
States. The congregations in any particular district or 
state, such as the congregations in the state of Nebraska, 
hold annually a synod for such district or state. This 
synod is constituted of ordained ministers and licentiates 
of the various German Evangelical Lutheran congrega- 
tions in the district. Just what the jurisdiction of this 
district synod is does not clearly appear from the record 
before us, but it seems to be invested with the general 
supervision and control of the congregations within its 
district and with authority to determine disputes aris- 
ing in the various congregations over matters of church 
discipline and ecclesiastical questions. There are also 
held at stated times in the United States certain synods. 
These synods are composed of delegates chosen from the 
district or state synods; and while the jurisdiction of this 
last synod does not clearly appear, it seems to be in the 
nature of an ecclesiastical court of last resort for the 
various congregations over which it has jurisdiction. 
There are in the United States several of these synods, 
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which we call national to distinguish them from the dis- 
trict or state synods already referred to. for instance, 
there are, among others, the Missouri, the Lowa, and the 
general synods. Certain German Evangelical Lutheran 
congregations attach themselves to and acknowledge the 
jurisdiction of the Iowa synod, make their contributions 
for missionary purposes through that synod and accept 
from that synod their pastors or ministers. Certain 
other German Evangelical Lutheran congregations sub- 
ject themselves in like manner to the jurisdiction of the 
Missouri synod, and certain others of such congregations 
likewise subject themselves to the jurisdiction of the. 
General synod. But the organic and fundamental creed 
of all these German Evangelical Lutheran congregations 
is the Augsburg Confession, no matter whether the con- 
gregations acknowledge the jurisdiction of the Iowa or 
the General synod. The congregations of German Evan-. 
gelical Lutheran churches subject to the lowa synod and 
the congregations subject to the General synod differ in 
some matters of faith; for instance, the congregations in 
the Iowa synod practice what is called “close commun- 
ion,”—that is, these congregations do not permit mem- 
bers of other Christian churches to conimune with them, 
while the congregations subject to the General synod 
admit all Christians to their communion table. The con- 
gregations of the Iowa synod believe in the doctrine of 
Chiliasm, or that Christ will visibly reign upon the earth 
for a thousand years, while the congregations of the 
General synod reject this doctrine. In the matters of 
church discipline or government the congregations of 
the Iowa synod will not allow a minister belonging to 
another synod to officiate, while the congregations ac- 
knowledging the jurisdiction of the General synod per- 
mit ministers of any synod to act as their pastors. The 
congregations of the Iowa synod do not permit their 
members to belong to secret societies, while the congre- 
gations of the General synod do not control their mem- 
bers in that respect. (See generally upon the subject 
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Johnson’s Universal Cyclopeedia, title “Lutheran 
Churches in the United States,” and Encyclopedia 
Britannica, title “Lutheranism.”) 

In Tebruary, 1888, there resided in a neighborhood 
in Johnson county, in this state, a number of Germans 
professing the Lutheran faith, and at that time there 
came among these people a preacher or evangelist by the 
name of Grommish, who was a minister of the General 
synod of the Evangelical Lutheran church in the United 
States, and acknowledged the jurisdiction of such synod. 
This evangelist called together at the residence of one 
of them a number of these German people, preached to 
them a sermon, and advised them to organize a congre- 
gation. A number of these Germans drew up a writing 
of that date in which they organized themselves into a 
religious corporation under the laws of this state, fo 
which they gave the name of “The Evangelical Lutheran 
St. John’s Church of West Sterling, Sterling, Johnson 
county, Nebraska.” This writing or article of associa- 
tion was duly filed in the office of the county clerk of 
said Johnson county. The congregation elected trustees 
and called the Rey. Julius Wolf, a minister of the Gen- 
eral synod, and made him its pastor. The congregation 
seems to have flourished for a number of years. It in- 
creased its membership. It purchased a small tract of 
land, and erected thereon a building for chureh and 
school purposes, and made contributions to the mission- 
ary cause through the General synod. About 1894 the 
Rev. Wolf, by reason of ill-health and old age, tendered 
his resignation to this congregation as its pastor, and it 
was accepted. Thereupon a portion—a majority, it 
seems—of the congregation desired to select a minister 
from the Iowa synod. Another portion of the congrega- 
tion—a minority, it seems—insisted that the pastor 
should come from the General synod, and ovev this ques- 
tion the congregation was riven into two factions. The 
theory of the minority was that the church, as originally 
founded, was organized and made subject to the jurisdic- 

37 
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tion of the General synod; that the property owned by 
the congregation had been donated to it to further not 
only the general fundamental organic doctrine of the 
Lutheran church, but the peculiar faiths and beliefs and 
matters of church polity entertained by the congrega- 
tions belonging to the General synod, and that a ma- 
jority of the congregation was powerless to transfer this 
congregation from the jurisdiction of the General synod 
to another, and was without jurisdiction or authority to 
select its minister from any jurisdiction except that of 
the General synod. The theory of the majority of the 
congregation was that the church, as originally organ- 
ized and founded, was a free church; that it had, and al- 
ways had had, authority to select its minister from any 
synod whose congregations were orthodox Lutherans; 
that so long as the church property was used to further 
the teachings and dissemination of the organic and fun- 
damental creed of the Lutheran church it was not being 
diverted from the purposes for which it was donated; 
and that the congregation, or majority of it, might select 
any minister from any of the various synods of the Evan- 
gelical Lutheran church in the United States. The mi- 
nority party of this congregation, in October, 1894, held 
a meeting and adopted what it called a constitution of 
the church, in and by whicli it annexed, or attempted to 
formally annex, the congregation to and subject it to 
the jurisdiction of the General synod. The majority 
party of the congregation also held a meeting, at which 
it adopted what is called a constitution for the congre- 
gation, declared the church to be a free church, and that 
the majority of the congregation had the right to select 
its minister from any synod it chose of the various synods 
of the Evangelical Lutheran church. Each of these fac- 
tions, it seems, elected certain persons, whom it styled 
the trustees of the congregation. While things were in 
this condition Garrelt Wehmer and others, in behalf of 
themselves and the minority of the General synod fac- 
tion of the church, brought this suit in equity in the dis- 
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trict court of Johnson county against Wilm Jannsen 
Fokenga and others representing the majority faction 
of this congregation. 

Among other things Wehmer and others alleged that 
the congregation was originally organized and was.still 
subject to the jurisdiction of the General synod; that 
the parties made defendants and those in sympathy with 
them were seeking to transfer the jurisdiction of the 
congregation to the Iowa synod; that they were threat- 
ening and about to select as pastor a minister of the 
Towa synod; that the parties made defendants had taken 
forcible possession of the church and church property 
and had excluded, were excluding, and would continue 
to exclude Wehmer and others, or the minority faction, 
therefrom. On the hearing of this case the district court 
found generally and specially in favor of Wehmer and 
others; found that the church as originally organized 
was, and was still, subject to the jurisdiction of the Gen- 
eral synod; that Wehmer and others were the legal 
trustees of the congregation of.the church, entitled to 
the possession, custody, and-control of its property; that 
the Iowa synod of the Lutheran church differed from 
the General synod of that church in essential matters 
of government, faith, and belief; that all the acts of the 
parties defendant hereinbefore stated were illegal; that 
the majority faction had conspired together to transfer 
the jurisdiction of the congregation from the General to 
the Iowa synod; that the majority faction had called in 
ministers from the Iowa synod to conduct services in 
the church contrary to the organic law thereof, and had 
forcibly excluded the minority faction therefrom; and 
thereupon the court entered a decree restraining the ma- 
jority faction from keeping the minority faction out of 
possession of the church property and from selecting a 
ninister for said church from the Iowa synod. From 
this decree Wilm Jannsen I’okenga and others have ap- 
pealed. 

1. We assume, without deciding, that all the findings 
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made by the district court are supported by the evidence, 
and. still we think this decree cannot be sustained. The 
court found that the doctrine and tenets of faith and 
church polity of the Iowa synod were essentially differ- 
ent from those of the General synod, and on this finding 
enjoined the majority faction of the congregation from 
selecting for pastor a minister of the Towa synod. 
Whether the religious teachings, faith, and church 
polity of these synods differed in essential particulars 
was and is a question for the ecclesiastical tribunals, 
not the civil courts. It is neither pleaded nor proved 
that an ecclesiastical tribunal having final jurisdiction 
to decide this question has determined it in favor of the 
contention of the appellees; nor is it shown that no such 
an ecclesiastical tribunal exists having jurisdiction to 
decide the question. Until such a tribunal—if one ex- 
ists—shall decide the question, the civil courts will not 
assume to do so. When some ecclesiastical tribunal 
having jurisdiction in the premises shall determine that 
according to the organic law of the church this congrega- 
tion may or may not subject itself to the jurisdiction of 
the Iowa synod and select for its pastor a minister of 
that synod, then the civil courts will recognize this judg- 
ment and, if called upon, enforce it. “(Pounder v. Ashe, 
44 Neb. 672.) But it would be an unseemly thing for 
the secular courts to assume to themselves the right to 
decide in the first instance whether a certain doctrine or 
tenet of faith possessed and practiced by one religious 
organization was contrary to the organic and funda- 
mental doctrines and creed of another religious organiza- 
tion. It may be that because the ministers of the Iowa 
synod believe in Chiliasm, therefore this congregation 
would violate the fundamental and organic law of its 
creation by selecting a minister from the Iowa synod 
for its pastor; but we think that is a question which 
the civil courts should not attempt to decide. Suppose 
a Presbyterian congregation, being without a minister, 
should by a major vote of all the members of the con- 
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gregation select for its pastor a Methodist minister. 
Can it be that the civil courts would enjoin the major 
part of that Presbyterian congregation at the suet of the 
minor part of it upon the ground that such action on 
the part of the majority would violate the organic law of 
the Presbyterian church? We think not. The remedy 
of the minority in that case would be the same as it is 
here,—to appeal to the ecclesiastical tribunals of the 
Presbyterian church to first determine the question, and 
if it procured a judgment in its favor, then, if unable to 
enforce it otherwise, call upon the secular courts for pro- 
tection. 

2. But the district court found that the trustees repre- 
senting the appellees here were the lawful trustees of 
the congregation and as such entitled to possession of 
the church property, and that the appellants were for- 
cibly and wrongfully excluding the appellees therefrom. 
Assuming all this to be so, it does not follow that the 
appellees were entitled to the extraordinary remedy of 
injunction, either to regain possession of this church edi- 
fice or to exclude the appellants therefrom. For this re- 
lief the appellees had a complete and adequate remedy 
at law, either by an action in the nature of forcible entry 
and detainer or by ejectment; and it is neither pleaded 
nor proved but that either of these remedies would afford 
the appellees complete and adequate relief. (Warlier cv. 
Willianis, 53 Neb: 148.) 

3. Counsel for the appellees brought this case upon the 
theory—and the district court seems to have adopted it— 
that the real estate which belonged to this congregation 
was donated to it for the purpose of teaching and dissem- 
inating, not only the cardinal doctrines of the Lutheran 
church, the organic creed, to-wit, the Augsburg Confes- 
sion, but the peculiar tenets of faith, already noticed, held 
by the congregations of the General synod; and that for 
this congregation to transfer its allegiance to and be- 
come subject to the jurisdiction of the Iowa synod would 
divert the trust property from the purpose for which it 
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was donated. We do not think it necessarily follows 
that if this congregation should transfer its allegiance to 
the Iowa synod this would be a diversion of the church 
property from the purposes for which it was donated to 
the congregation. The deed conveying this property to 
the congregation or trustees thereof does not recite that 
it was conveyed to the congregation or the trustees as 
trust property to be devoted to the teaching and dissemi- 
nation of the cardinal doctrine of the Lutheran church, 
much less the peculiar tenets of faith entertained by the 
congregations of the General or any other synod.’ Fur- 
thermore, no faction of this congregation has threatened 
or attempted to sell, dispose of, or incumber the church 
property. The question then as to the power of the ma- 
jority of this congregation to make a valid sale and con- 
veyance of the congregation’s real estate is not presented 
by this record; and if it was, there is respectable author- 
ity for the proposition that the majority of this congre- 
gation may sell and dispose of this church property, since 
its title is not incumbered with an express trust. (Walson 
v. Livingstone, 58 N. W. Rep. [Mich.] 640; Schradiv. Dorn- 
feld, 55 N. W. Rep. [Minn.] 49.) The parties to this 
suit, if they cannot settle their differences otherwise, 
must appeal to the ecclesiastical tribunals of their church - 
and have those tribunals determine the rights of these 
factions according to the organic laws of the church; 
and when this has been done the civil courts will cheer- 
fully take the judgment of the ecclesiastical tribunal as 
final in the premises and protect the rights of the congre- 
gation as declared by such judgment. (Watson v. Jones, 
13 Wall. [U. S.] 679; Pounder v. Ashe, 44 Neb. 672.) But 
the courts of the state are but the humble instruments 
for interpreting human laws which know no heresy, 
and are committed to the support of no dogma. Re- 
ligious freedom and religious toleration would not long 
survive if one member of a religious organization, feeling 
himself aggrieved in some matter of religious faith or 
church polity, could successfully appeal to the secular 
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courts for redress, and have these courts determine that 
one faction of a religious organization was orthodox, and 
living and acting in conformity with the organic creed of 
the church, and another faction was violating and disre- 
garding such organic law. The decree of the district 
court must be, and is, reversed and the action dismissed. 


iw] 


ot 


REVERSED AND DISMISSED. 


GiorcGE M. Murruny vy. ILbLinois Trusr & SAVINGS 
BANK. ; 


FILED JANUARY 19, 1899. No. 8617. 


. Note: CoNsIpERATION: ‘YuiRD PERSONS: INDEMNITY. If A, as an 


accommodation to B, and in consideration of his promise of in- 
demnity, gives his note to C for a debt owing to the latter by T, 
the note of A does not lack consideration. B’s promise to A is 
a sufficient consideration to support A’s promise to C. 


. False Representations: CANCELLATION oF CoxTRaAcT. To entitle a 


party to be relieved from his contract on the ground that he was 
induced to make it by the false representation of the other con- 
tracting party, he must plead and prove that the representation 
was made, that it was false, that he believed it, and acted upon it. 


. Landlord and Tenant: REPAIR OF PREMISES. In the absence of an 


express contract a landlord is not bound to repair leased prem- 
ises, nor to pay for repairs made thereon by the tenant. 


. Vendor and Vendee: RicutTs oF OccurpaNnT. One who purchases 


real estate then in the actual possession of a third party under 
a written contract with the vendor thereby assumes the obliga- 
tions of the contract of his vendor with such third purty, in the 
absence of an express contract to the contrary. : 


———: IMprovEMENTS. But where the contract between 
such occupant and vendor is that the latter would pay for im- 
provements made on the property by the occupant, and such con- 
tract rests in parol, such purchaser is not bound thereby if he 
purchased without notice of such parol agreement. 


. Mortgages: Riaurs or OccurantT: IurrovemeEnts. In the absence 


of express agreement to the contrary a mortgagee of real estate 
is not liable to the occupant thereof for improvements made by 
him on the premises in pursuance of an agreement with the 
owner that he would pay the occupant for the improvements so 
made, 
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Error from the district court of Saline county. Tried 
below before Hasrinas, J. Affirmed. 


fF. J. Foss, EH. B. McGintic, and W. I. Watson, for plain- 
tiff in error. 


F.C. Power, contra. ° 


RaGan, C. 


The Illinois Trust & Savings Bank brought this suit 
in the district court of Saline county against George M. 
Murphey upon a promissory note given by Murphey to 
the bank which upon its face purports to have been given 
for the rent of certain elevators. At the close of the 
evidence the jury, in obedience to an instruction of the 
district court, returned a verdict for the plaintiff, upon 
which the court entered a judgment, to review which 
Murphey has filed here a petition in error. 

1. Murphey, to the action of the bank, interposed four 
defenses, though the same are not so separately stated 
and numbered in his answer. The first defense was that 
there was a want of consideration for the note sued upon. 
Jn support of this defense Murphey’s evidence showed 
that in 1891 N. H. Warren & Co., an Wlinois copartner- 
ship, owned some elevators at Crete, Dorchester, and 
Iriend, Nebraska, and he entered into an agreement with 
this copartnership in and by which it furnished him 
these elevators. He put in $15,000 in money, took pos- 
session of them, and operated them in the buying and 
shipping of grain until August, 1894; that some time in 
1891, at the request of Warren & Co., he executed his 
note for some $2,400 to the bank; that in 1892 he executed 
another note to the bank for about $3,000, and in 1893 
executed to the bank the note in suit; that he executed 
these notes to the bauk at the request of Warren & Co., 
because that copartnership was indebted to the bank; 
that he executed all these notes to the bank in pursuance 
of an agreement between hiwself and Warren & Co. that 
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the latter would indemnify him for so doing,—that is, 
that they would repay to him whatever money he paid 
the bank on those notes; that he paid the notes of 1891 
and 1892, and all the notes in suit except some $375. The 
effect of this evidence is that Murphey executed the note 
in suit as an accommodation for Warren & Co. We do 
not think he executed the note without consideration. 
The promise of Warren & Co. to repay him what he 
should pay the bank was a sufficient consideration to 
support his promise to the bank, and the fact that War- 
ren & Co. failed to keep their promise to indemnify did 
not release Murphey from his promise to the bauk. 

2. A second defense of Murphey’s was that he was in- 
duced to execute all three of the notes mentioned by cer- 
tain false and fraudulent representations made by one 
Gallop, alleged by Murphey to be the joint agent of War- 
ren & Co. and the bank. The false representation which 
Murphey alleges Gallop made was that Warren & Co. 
were financially solvent, when as a matter of fact they 
were insolvent. Murphey’s evidence completely failed 
to support this defense. In the first place Gallop was 
the general managing agent of Warren & Co. He was 
not the agent of the bank, except that the latter sent 
him out to Nebraska to have Murphey execute the note 
in suit; but as such agent of the bank he had neither ex- 
press nor ostensible authority to make any representa- 
tion as to the financial condition of Warren & Co. lur- 
thermore, Murphey says he knew at the time he exe- 
cuted these notes that Warren & Co. were in financial 
straits; that they owed a great deal more than they were 
able to pay,—from all of which it is evident that Murphey 
did not rely upon any representation made by Gallop as 
to the financial responsibility of Warren & Co., even if 
Gallop was the agent of the bank and invested with au- 
thority to make such representations. 

8. A third defense was in the nature of a counter-claim. 
Murphey sought to recover a judgment against the bank 
for all the moneys which he had paid ont on all three of 
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the notes mentioned, basing his right to such recovery 
upon the theory that the bank had obtained the money 
from him by reason of the fraudulent representation of 
its agent, Gallop.- What has already been said disposes 
of this defense. 

4. A fourth defense interposed by Murphey was also 
in the nature of a counter-claim. He alleged that during 
the time he was in possession of these elevators he had 
made certain repairs upon them; that the repairs were 
necessary to the elevators; that the bank had received 
the benefit of the repairs and improvements made, and 
that such improvements were reasonably worth a certain 
sum. There are three views which may be taken of this 
defense: If the bank is to be regarded as the owner and 
Murphey the tenant of this property after February 26, 
1894, at which time it is said the bank became the owner 
of the property, then to hold the bank liable for repairs 
made upon the leased premises by Murphey it is necessary 
for him to plead and prove an express contract, since 
the bank as landlord was not bound, in the absence of 
an express contract, to repair the leased premises itself, 
nor to pay for repairs made by its tenant. (Vurner v. 
Tounsend, 42 Neb. 376.) Murphey did not plead nor prove 
an express contract on the part of the bank to pay for 
any improvements put upon the property by him. If 
the bank, by purchasing this property from Warren & 
Co., became liable to carry out the contract existing be- 
tween Murphey and Warren & Co., then the bank’s lia- 
bility and its rights as the representative of Warren & 
Co. were measured by the written contract existing be- 
tween Murphey and Warren & Co., and this written con- 
tract does not bind Warren & Co. to keep the elevators in 
repair, nor to pay for improvements which Murphey 
might make thereon. But Murphey alleges that the con- 
tract between him and Warren & Co., by which the latter 
were to keep the elevators in repair and to make the 
necessary improvements thereon, rested in parol. But if 
this were so, the bank, by purchasing the property from 
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Warren & Co., would not be bound by an oral contract 
existing between Warren & Co. and Murphey of which 
it had no notice, and it is not pleaded nor proved in 
this record that the bank ever had any knowledge or 
notice of the oral contract which Murphey alleges existed 
between him and Warren & Co. in and by which the 
latter were to pay for the improvements made upon the 
elevators. Finally, this record tends to show that War- 
ren & Co., being indebted to the bank, executed to it a 
trust deed or mortgage upon these elevators as security. 
If this is the status of the bank as regards the elevators, 
then the bank is not liable to Murphey for any repairs 
he may have made upon the property either before or 
after its interest in the property attached, in the absence 
of an express agreement upon the part of the bank au- 
thorizing such improvements. So that in any view we 
may take of the case the evidence discloses no liability 
upon the part of the bank to pay for such improvements 
as Murphey alleges he made upon the elevators. The 
evidence would not support a verdict in favor of Mur- 
phey had the jury rendered one. The district court was 
therefore right in instructing a verdict.for the bank, and 
_its judgment is 
AFFIRMED. 


HprMAN HOLT, APPELLANT, V. EILERT SCHNEIDER, 
APPELLEE. 


FILeD JANUARY 19,1899. No. 8646. 


1. Principal and Agent: EstopreL or Principat, Where a principal 
has by his voluntary act placed an agent in such a situation 
that a person of ordinary prudence conversant with business 
usages and.the nature of the particular business is justified in 
presuming that such agent has authority to perform a particular 
act, and therefore deals with the agent, the principal is estopped 
as against such third person from denying the agent's authority, 


2. 


: APPARENT AUTHORITY: QUESTION oF Fact. Whether or not 
an act is within the scope of an agent’s apparent authority is to 
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be determined under the foregoing rule as a question of fact 
from all the circumstances of the transaction and the business. 
Johnston v. Milwaukee & Wyeming Lncestment Co., 46 Neb. 480, fol- 
lowed. 


3. : OSTENSIBLE AUTHORITY: EVIDENCE. Ostensible authority 
to act as agent may be inferred if the party to be charged as 
principal affirmatively or intentionally, or by lack of ordinary 
care, causes or allows third persons to trust and act upon such 
apparent agency. Thomson v. Shelton, 49 Neb. 644, and Phonic 
Ings, Co. v. Walter, 51 Neb. 182, followed, Porter v. Ourada, 51 Neb. 
510, and Frey v. Curtis, 52 Neb. 406, distinguished. 


AUTHORITY OF AGENT: PayMENT BY Nore. Generally, the 
authority of an agent or attorney to collect his principal’s debt 
does not include the authority to accept as payment anything 
but money; and where a debtor gives his own note to the agent, 
it will not discharge the debt due the principal, in the absence 
of ratification of such payment by him. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmus, J. Leversed. 


C. C. Flansburg, for appellant. 
Stevens & Cochran, contra. 


RAGAN, C. . 

Herman Holt brought this suit in the district court | 
of Lancaster county against Kilert Sclineider and others 
to foreclose a real estate mortgage executed by Schneider 
to Holt in February, 1884, to secure a note of Schneider 
of that date payable to Holt for $3,200, due January 1, 
1889, with eight per cent interest per annum from its 
date. As a defense to the action Schneider pleaded pay- 
ment. The court found the issues in his favor and dis- 
missed Holt’s action, and he has appealed. 

1. The history of the case is as follows: From 1882 
until this controversy arose C. C. Burr, at Lincoln, Ne- 
braska, was engaged in the business of negotiating real 
estate loans, and until this time Herman Holt was a 
capitalist residing in New Hampshire. About the year 
1882 Burr began lending money to borrowers, taking 
their notes secured by mortgage payable to Holt. Burr 
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would give his own check to the borrower for the amount 
of the loan, record the mortgage, and transmit the papers 
evidencing the loan to Holt, and draw on him for the 
amount of the mortgage loan. This course of business 
was In pursuance of an agreement between Burr and 
Holt that the latter would take about $20,000 of such 
loans. The payment of all the loans so made for Holt by 
Burr in pursuance of this arrangement were guarantied 
by the latter. The applications for loans were made to 
Burr. He examined, or cansed to be examined, the bor- 
rower’s title, passed upon its validity, and determined its 
value as security. He collected interest on the Tolt 
loans from time to time as they matured, and from time 
to time sent Holt statements of the interest he had col- 
lected, and sent him drafts for such interest, deducting 
any charges made for his services in collecting this in- 
terest. In some instances Burr also collected the princi- 
pal of loans, which he likewise remitted to Holt in the 
statements made to him from time to time of collections 
in his hands. Holt sent to Burr from time to time cou- 
pons that were due for collection, and when these cou- 
pons were received by Burr and paid, he would turn them 
over to the borrower. Sometimes Burr remitted the in- 
terest due before it was actually paid to him. Some- 
times the borrower would pay his interest to Burr before 
Burr received the coupon. In no instance did Holt ever 
notity any of his debtors to remit the principal or interest, 
of their loans to him, nor did he notify them to pay their 
loans to Burr. In fact, he had no communication at any 
time with any of the persons who had borrowed his 
money, except in one or two instances borrowers wrote 
him asking, that if they would remit him the amount 
due on their loans, would he release the mortgages; and 
in such instances he answered, saying, that he would 
first communicate with Burr.and ascertain if Burr had 
in his possession any coupon which he, Burr, had paid 
but which had not been paid to him. Burr also caused in 
some instances the mortgaged property to be insured for 
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the benefit of Holt, and generally he transacted the en- 
tire business in reference to the making and collection 
of these loans on behalf of Holt. In 1884 Schneider made 
application to Burr for a loan of $3,200. Schneider exe- 
cuted to Ffolt the note and mortgage in suit. Burr 
caused this mortgage to be recorded and forwarded the 
same, together with the bond which it secured, to Holt 
and drew his draft on [Holt for $3,200, which Holt paid. 
When the annual interest coupons matured in Jannary, 
1885, 1886, and 1887, Schneider paid them to Burr and 
he remitted the amounts to Holt. He made these remit- 
tances, not exactly at the time they were paid, but ac- 
cording to the usual method adopted by him and Holt 
for the transaction of their business. It seems that when 
money was collected by Burr he placed it to his own 
credit in the bank until such time as he was ready to 
make a statement to Holt, and when he made such state- © 
ment he would charge himself with all the moneys he 
had collected since his former statement, and credit him- 
self with his charges and expenses for making the collec- 
tions. Holt sent the Schneider coupons to Burr in the 
same manner that he sent the coupons of other bor- 
rowers, and they were by Burr turned over to Schneider. 
At the time: Burr made this loan to Schneider he took 
from the latter a note for $320, secured by a second mort- 
gage upon the same real estate mortgaged to Holt. This 
was Burr’s commission charged Schneider for obtaining 
for him the loan. Jt seems that Burr, because of his 
guaranty, advanced and paid to Holt the Schneider cou- 
pon which matured January 1, 1888; and that coupon 
not having been paid by Schneider to Burr and Burr’s 
commission mortgage remaining unpaid, he brought a 
suit in April of that year in the district court of Lancas- 
ter county against Schneider to foreclose the commis- 
sion mortgage. To this suit Schneider and his wife were 
made parties and duly served with process of the court. 
Burr also made Herman Holt a party to this suit and 
employed a firm of attorneys for Holt. The attorneys 
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filed a cross-bill for Holt, in which the execution of the 
principal note and mortgage was alleged; that Schneider 
had made default in paying the interest due thereon, by 
reason whereof Holt had elected to and had declared the 
entire mortgage debt due. This case went to decree, 
Holt, being awarded a first lien for the principal of his 
mortgage and the interest thereon and Burr a second 
lien. Holt had not expressly authorized Burr to bring 
this foreclesure suit. He had no knowledge that it had 
been brought until October, 1894. At the time the suit 
was brought, and at all times until this decree was ren- 
dered, the Schneider mortgage was in Holt’s possession, 
and at the time the decree was rendered on Holt’s cross- 
bill in the Burr suit the mortgage had not by its terms 
matured. Schneider took a stay of execution of this de- 
cree, and before the stay expired procured a loan of 
money from the Lombard Investment Company and se- 
cured it by mortgage upon the real estate in controversy 
and paid the proceeds of this loan, about $3,800, over to 
Burr. This sum was not sufficient to discharge all liens 
awarded against the land by the decree rendered in the 
Burr case. Presumably to enable Schneider to procure 
the loan from the-loan company, Burr released his own 
lien against the Schneider land and procured the release 
of all other liens against the same, and also as the agent 
and attorney of Holt released the decree which the court 
had awarded Hott against that land and took from 
Schneider his note secured by chattel mortgage for the 
difference between the sum of $3,800 paid him by Schnei- 
der and what it took to clear said real estate from all the 
liens awarded by the decree in the Burr case. Burr did 
not account and pay over to Holt all, if any part, of the 
money paid to him by Schneider to apply on the Holt 
mortgage. In October, 1894, Holt visited Lincoln and 
for the first time learned that Burr, assuming to act as 
his agent, had foreclosed the Schneider mortgage and 
received from Schneider the money already referred to. 
After a somewhat complete examination into this 
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Schneider affair, after consultation with Burr, and with 
a full knowledge of everything that Burr had done in 
reference to this Schneider loan, Holt took an assign- 
meut in writing from Burr of a large number of certifi- 
cates of stock owned by the latter in certain corpora- 
tions, the face or par value of this stock being something 
more than $200,000. The agreement recites that this 
assignment was made to Holt for three purposes: (1) 
That Holt should apply the proceeds of the stock to re- 
pay himself for any money he might pay out to redeem 
the stock which was then pledged as collateral security; 
(2) the proceeds should be applied to the payment of 
a note of $5,000 held by Elizabeth TTolt against Burr; 
and (3) the excess of the proceeds of the stock was to be 
applied by Holt “in fulfillment, satisfaction, or discharge 
of any of my contracts with said Herman Holt, wherein 
I guaranty the payment of any notes to him.” The evi- 
dence also tends to show that this assignment of stock 
was made and received with the intention on the part of 
the parties thereto not 6nly to secure the payment of all 
the notes which Burr had guarantied to Toit and which 
notes had not been paid, but that it was the intention of 
the parties by this assignment of stock to secure to Holt 
the payment of the Schneider loan which Burr had col- 
lected and not accounted for. 

2. From this evidence the district court was of opinion 
(1) that Burr was the general agent of Molt, clothed with 
authority to collect any mortgage loan which he had ne- 
gotiated for Holt and of which he had guarantied the 
payment; (2) that Schneider was justified in believing 
and acting upon the supposition that Burr was Holt’s 
agent for the collection of Schneider’s mortgage debt, 
and that the latter was justified in believing that Burr 
had authority to bring suit in Holt’s name, declaring the 
mortgage due and foreclosing the same, and justified in 
relying upon the release of the decree made by Burr; and 
(3) that Holt took from Burr the assignment to secure, 
among others, the payment of the money which Schnei- 
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der had paid to Burr and which the latter had not turned 
over to his principal, and that Holt took this assignment 
with a full knowledge of everything his agent had done 
in the preniises, and had therefore ratified all the acts _ 
of Burr, even if they were unauthorized. 

3. We do not think the district court was correct in 
its conclusion that Burr was the general managing 
agent. of Holt, and the latter therefore bound by all 
that he did; ner do we think the district court was cor- 
rect in holding that Holt had ratified the action of Burr, 
if unanthorized, by taking from the latter the assign- 
ment referred to. But we think, and we decide, that 
Holt, by his conduct, led Schneider to believe that Burr 
was the former’s agent, clothed with full authority to 
collect the debt which Schneider owed-Holt. As al- 
ready stated, Holt, though holding Schneider’s mort- 
gage, bond, and coupons, had at no time any communica- 
tion or correspondence with him, and did not direct him 
at any time to make his remittances to him, Holt. Holt 
does not seem to have relied so much upon Schneider’s 
mortgage to secure the debt as he did upon Burr’s guar- 
anty of the payment thereof. When Schneider’s cou- 
pons would mature, if he paid them, he would pay them 
to Burr, through whom he negotiated the loan, and in 
due course of time Burr would return him the coupon he 
had paid. Ajl this time Holt knew positively that Burr - 
was collecting lis interest on the Schneider loan. He 
did not disprove of that. He did not question Burr’s au- 
thority to make these collections in any manner what-_ 
ever. . The mortgage provided that in case default 
should be made in the payment of interest due thereon 
for five days, then the mortgage, at the election of the 
holder of the mortgage debt, should become due. When 
Schneider was summoned into court to answer the cross- 
bill filed therein by Burr for Holt that cross-bill set: out 
the fact that Schneider had made default in the payment 
of the annual interest due on his loan, and that by reason 
thereof Holt had elected to declare the whole mortgage 

38 
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debt due. Now while Holt himself did not file this cross- 
bill, while he did not expressly authorize Burr to file it, 
yet Burr, assuming to act as his agent, filed, or caused 
to be filed, the cross-bill, and Schneider was guilty of 
no negligence in not inquiring into the authority of Burr 
to cause this cross-bill to be filed. He had the right to 
presume from what he already knew of Burr and Iolt’s 
method of conducting business that since his mortgage 
was in default Burr had the authority to collect it, and 


-if authority to collect it, had a right to declare it due, 


and to bring a suit to foreclose it. 

It is true that the note and mortgage were not filed 
in court at the time this decree was taken; and it is also 
true that the district court should not have permitted 
this decree to be taken except upon the filing and can- 
cellation of this note and mortgage. But Schneider was 
not guilty of negligence in not seeing that this was done 
or not done. When-he was about to pay over to Burr 
the proceeds of the new loan which be had made upon 
his farm to discharge this Holt indebtedness he inquired 
for the note and mortgage, and was answered that they 
could not be given to him because they were part of the 
files of the court. This satisfied him, and under the cir- 
cumstances he was not guilty of negligence in paying the 
money without the production of the note and mortgage. 

This case falls within the doctrine of Johnston v. ALil- 
waukce & Wyoming Investment Co. 46 Neb. 480, in which 
it was ruled: “\Where a principal has, by his voluntary 
act, placed an agent in such a situation that a person of 
ordinary prudence conversant with business usages and 
the nature of the particular business is justified in pre- 
suming that such agent has authority to perform a par- 
ticular act, and therefore deals with the agent, the prin- 
cipal is estopped as against such third person from deny- 
ing the agent’s authority.” And in the case cited it was 
further rwed: “Whether or not,an act is within the scope 
of an agent’s apparent authority is to be determined 
under the foregoing rule as a question of fact from all 
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the circumstances of the transaction and the business.” 
The case at bar is also within the doctrine of Thomson 
v. Shelton, 49 Neb. 644, where it was said: “Ostensible 
authority to act as agent nay be conferred if the party 
to be charged as principal affirinatively or intentionally, 
or by lack of ordinary care, causes or allows third per- 
sons to trust and act upon such apparent agency.” To 
the same effect is Phania Ins. Co. of Hartford v. Walter, 
51 Neb. 182. The case at bar is distinguishable from 
Porter v. Ourada, 51 Neb. 510. In that case the mort- 
gagor voluntarily paid to the original mortgagee the full 
amount of the mortgage debt before its maturity, the 
mortgagee not being in possession of the evidence of the 
debt, and it was held that such a payment would not dis- 
charge the debt, it being evidenced by a negotiable prom- 
issory note not then due and in the hands of an innocent 
holder. In that case the mortgagor had made payments 
of interest to the mortgagee, but the mortgagee was not 
the agent of the holder of the negotiable paper, and the 
latter did not know that these payments were made by 
the mortgagor to the mortgagee. In the case at bar Holt 
knew all the while that Schneider was paying his in- 
terest as it matured to Burr for him, Holt. He recog- 
nized and approved these payments and thereby justified 
Schneider in believing that Burr had authority to collect 
for Holt. In tle case at bar, at the time Schneider paid 
the $38,800 to Burr, he supposed, and had the right to sup- 
pose, that Burr, as Holt’s agent for the purpose of col- 
lecting it, had declared the entire mortgage debt due; 
and the payment made by Schneider under the cireun- 
stances was not a voluntary payment, but one made in 
invitum. (Green v. Hall, 48 Neb. 275.) The case at bar is 
also distinguishable from /°rey v. Curtis, 52 Neb. 406. In 
that case a mortgagor voluntarily paid to the agent, 
through whom he had negotiated it, a mortgage loan be- 
fore its maturity, the loan being evidenced by a negotia- 
ble promissory note, and at the time in the hands of an 
innocent third party, and it was held that the mortgagor 
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was not protected by reason of the payment made. In 
the I'rey Case, as in the Ourada Case, the holder of the 
morteage debt had no notice or knowledge that the mort- 
gagor had ever paid any of his interest coupons, to the 
agent through whom the loan was negotiated: In the 
case at bar one of two innocent persons must suffer,— 
either Iolt or Schneider. In equity who should bear this 
joss? Certainly not the one without fault. The one 
whose negligence caused the loss. Tf Holt, knowing that 
Schneider was paying his interest coupons to Burr, had 
communicated with Schneider and directed him to make 
lis interest payments on his loan directly to him, Holt, 
then, if Schneider had paid or attempted to pay through 
Burr, he would not have been protected; but Holt did 
not do this, did not deal with Schneider in any respect, 
_ but permitted Burr to collect what Schneider owed 
him; allowed Burr to place it to his own credit, and from 
time to time account to him, Tolt, for it with other col- 
lections made. Schneider knew that Burr was collecting 
lus interest for Holt and remiiting it, and he was justi- 
fied, from what he knew of the course of dealing between 
Burr and Holt, in regarding the former as the latter’s 
agent for the purpose of collecting the entire mortgage 
debt. : 

As already stated, Schneider obtained the $3,800 paid 
to Burr by means of a loan from the Lombard Invest- 
ment Company, and secured the payment of this loan by 
a mortgage upon the Jand in controversy. When the in- 
vestment company’s loan matured, Schneider borrowed 
money from the Union Central Life Insurance Company, 
with which he paid off and discharged the investment 
company’s mortgage, and secured the life insurance com- 
pany’s loan by another mortgage upon this land. The 
loan of the life insurance company remains unpaid. The 
insurance company was made a party to this action and 
filed an answer in the nature of a cross-bill, seeking to 
foreclose its mortgage. Although under the circum- 
stances disclosed by the evidence in this record it must be 
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held that Schneider was justified in regarding Burr as 
Holt’s agent clothed with authority to collect the debt 
which Schneider owed Holt, yet Burr had no authority, 
either actual or ostensible, to make collections of Holt’s 
debt in anything but money. Schneider could not dis- 
charge his debt to Holt by giving his own note secured 
by chattel mortgage to Burr. (Cram v. Sickel, 51 Neb. 
828.) If Burr was Holt’s agent with authority to collect 
the Schneider mortgage, he was not his agent to accept 
from Schneider in payment of that mortgage anything 
but money; and though Schneider was justified in re- 
garding Burr as Ilolt’s agent to receive payment of his 
debt, he was not justified in believing that Burr had au- 
thority to accept anything other than money in satisfac- 
tion of his principal’s claim. Schneider, therefore, has 
paid to Holt only $3,800 of what was due the latter at the 
time such payment was made. Schneider, therefore, is 
entitled to be credited on the Ilolt mortgage loan with 
$3,800 as of the date when he made the payment of that 
sum to Burr, and he is still indebted to Ifolt for the differ- 
ence between that sum and the amount due on the Holt 
mortgage when the $38,800 were paid. But the real estate 
in controversy is now incumbered by a mortgage made by 
Schneider to the Union Central Life Insurance Company, 
and under the evidence in this record the insurance com- 
pany is an innocent mortgagee or purchaser of this real 
estate, and its mortgage lien thereon is superior to any 
lien which Holt may have upon the real estate to secure 
the payment of the balance due him from Schneider. 

The decree of the district court will be reversed and 
the cause remanded, not for a retrial, but with instruc- 
tions to ascertain the amount due to Holt from Schnei- 
der after deducting the $3,800 paid by the latter to Burr, 
and to award Holt a lien upon the real estate in con- 
troversy for the payment thereof, postponing such lien, 
‘however, to that of the Union Central Life Insurance 
Company. 

REVERSED AND REMANDED. 
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JAMES M. Barry ET AL. V. MICHAEL WACHOSKY ET AL. 
FILED JANUARY 19,1899. No. 8633. 


1. Objection to Jurisdiction: Waiver: ANswer. Where a defendant 
objects specially to the court’s jurisdiction over him and, that 
being overruled, pleads generally to the merits and interpeses as 
a defense in his answer the facets showing the court’s want of 
jurisdiction, he does not thereby waive the objection that the 
court had no jurisdiction over him. 


2. Venue: DEFENDANTS IN DIFFERENT COUNTIES: PROCESS: PARTIES. 
The test for determining whether an action is rightly brought 
in one county against the defendant found and served therein, 
so that others made defendants thereto may be served in a for- 
eign county, is Whether the defendant served in the county in- 
which the action is brought is a bone fide defendant to that ac- 
tion,—whether his interest in the action and in the result thereof 
is adverse to that of the plaintiff. 

@ 

3. Non-Negotiable Note: Acrion by <AssiGNes. A non-negotiable 
promissory note is a mere chose in action, as such is assignable, 
and the assignee thereof may maintain an action thereon in his 
own name. 


: Parties. To such a suit the assignor is not a nec- 
essary party. (Code of Civil Procedure, sec. 30.) 


4. 


ASSIGNMENT: Liapitiry or Payre. The payee of a non- 
negotiable note who writes his naine across the back thereof, and 
sells and delivers the note, does not thereby render himself liable 
on such note to the holder thereof. 


5. 


Such a payee of such a note may rendev 
himself liable to his assignee for the payment of such note by 
writing a contract to that effect over his signature; but such a 
contract, if made, would be a separate and independent one from 
that evidenced by the note, and the makers of the note would not 
be liable on that contract. 


: AcTION BY ASSIGNEE: Parties. To a suit by the as- 
signee of such a note thereon the original payee is not a proper 
party. Toa suit by such assignee on the payee’s contract to be 
liable for the payment of the note the makers thereof ure not 
proper parties. 


8. Joinder of Causes of Action. Two causes of action on two sepa- 
rate contracts cannot be united in one petition unless each cause 
of action affects all parties made defendants, 
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Error from the district court of Douglas county. 
Tried below before SLABAUGH, J. Heversed. 


Mel C. Jay, Jay & Welty, and Alfred Pizey, for plaintiffs 
in error. 


George Ei, Pritchett, contra. 


RAGAN, C. 


James M. Barry, J. M. Brannan, and C. D. Ryan made 
their promissory note for $500, and delivered the same _ 
to one D. F. Clarke. The note was payable to Clarke 
only. It was non-negotiable. Before the note matured 
Clarke seems to have sold it to Michael Wachosky. At 
any rate he wrote his name across the back of the note, 
and over that he recited in writing that he guarantied the 
payment of the note, and delivered it to Wachosky. The 
latter, in the county court of Douglas county, brought a 
suit against Clarke, Barry, Brannan, and Ryan and set 
out in his petition the execution and delivery of the note 
by the makers thereof to Clarke, and then that Clarke 
wrote his name on the back of the note, and wrote over 
his name his contract guarantying the payment of the 
note, and delivered it to him, Wachosky. Clarke resided 
and was summoned in Douglas county. The makers of 
the note were found and summoned in Dakota county. 
The makers of the note, on being brought into the county 
court, appeared specially and objected to the jurisdiction 
of the court over them, upon the grounds that they were 
found and summoned in Dakota county, where they re- 
sided, and that Clarke was summoned in Douglas county. 
This objection of the makers to the jurisdiction of the 
county court over them was by it overruled. The makers 
-of the note then answered to the merits of Wachosky’s 
petition, and inter‘posed as a defense to the court’s juris- 
diction the fact that they were residents of and found 
and summoned only in Dakota county, Wachosky, by 
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a reply to this answer, admitted that the makers were 
found and summoned only in Dakota county. Wachosky 
had a verdict and judgment in the county court, and the 
inakers prosecuted a petition in error to the district court 
to reverse that judgment. The district court affirmed 
the judgment of the county court, and its judgment is 
now before us on a petition in error, 

1. The plaintiffs in error adopted the proper practice 
to raise the question of the court’s jurisdiction over them, 
(Hurlburt v. Palner, 39 Neb. 158; Anheuser-Buseh Brewing 
Ass'n v. Peterson, 41 Neb. 897; Lowe v. Riley, 57 Neb. 
252.) +The court having overruled the objections of the 
plaintiffs in error to the court’s jurisdiction over them, 
they properly set up the facts of their being residents 
of and summoned only in. Dakota county as one of the 
defenses of their answer, and by so doing did not waive 
the question of jurisdiction, though in the same answer 
they pleaded generally to the merits of the plaintiffs’ 
case. 

2. Section 60 of the Code of Civil Procedure provides, 
in substance, that every action not otherwise specifically 
provided for must be brought in the county in which the 
defendant, or some one of the defendants, resides or may 
be summoned. Section 65 of the Code provides that 
when an action is rightly brought in any county a sum- 
mons may be issued to another county against any one 
or more of the defendants at the plaintiff’s request. Now 
Clarke was made a defendant to this action, and he was 
served with summons in Donglas county, and therefore 
it was proper to summon the other defendants to the ac- 
tion in Dakota county, if the action was rightly brought 
against Clarke in Douglas county. The test for determin- 
ing whether an action be rightly brought in one county 
against the defendant found, and served therein, so that 
the other defendants may be served in a foreign county 
is whether the defendant served in the county in which 
the action is brought is a bona fide defendant to that 
action,—whether his interest in the action and in the 
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result thereof is adverse to that of the plaintiff. (Hauna 
v. Emerson, 45 Neb. 708, and cases there cited; Jiller v. 
Meeker, 54 Neb. 452.) Pearson v. Kansas Mfg. Co., 14 Neb. 
211, is no longer regarded as sound, but has in effect long 
been overruled. So that, looking at this action as a suit 
upon the promissory note executed by the plaintiffs in 
error to Clarke, we have the question, Did Clarke, by as- 
signing this note to Wachosky, become liable upon the 
note? We think not. The note was non-negotiable. It 
was a mere chose in action. It was assignable, and when 
assigned by Clarke, the payee, his assignee, Wachosky, 
could maintain an action upon it in his own name, and 
to this action Clarke was not a necessary party. (Code 
of Civil Procedure, sec. 30.) Clarke, by assigning this 
note to Wachosky, did not become liable to him or his 
assignee on the note, and therefore, viewing this action 
as a suit upon the note, Clarke was not interested in the 
result of that action adversely to Wachosky, and there- 
fore the action was not rightly brought on the note in 
Douglas county and the court had no jurisdiction over 
the plaintiffs in error. Of course, if the payee of a nego- 
tiable promissory note writes his name across the back 
thereof, without more, and delivers it to a third party, 
the law will write over that signature the promise on 
the part of such payee that, if the holder thereof presents 
it to the maker when due for payment, and it be dis- 
honored, and le be given due notice thereof, he will pay 
the note to the holder. But the payee of a non-negotia- 
ble note who sells it, writes his name across the back 
thereof, and delivers it to the vendee, without more, does 
not thereby become liable upon the note. His assign- 
ment and delivery of the note simply amounts to a quit- 
claim upon his part of his interest in the note to his 
vendee. Such a payee of such a non-negotiable note may 
of course make himself liable to his assignee for the pay- 
ment of said note by a writing evidencing such a contract 
over his signature. But in that case such contract would 
be a separate and independent one from the contract 
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evidenced by the note and would not affect the makers 
of the note nor their liability; nor enable the holder 
of the note to unite in one action the makers and the 
payee. In the case at bar Clarke did write over his signa- 
ture on this note a guaranty of payment, and by so doing 
he became liable to Wachosky as a guarantor of this 
note. But the makers of the note were not parties to this 
contract of guaranty. The contract of guaranty was 
Clarke’s contract, and a separate and independent con- 
tract from the contract made by plaintiffs in error. 
Clarke was not, and is not, liable to Wachosky on the 
note. The makers of the note are not liable to Wachosky 
upon Clarke’s guaranty. Therefore, if we regard this as 
a suit upon the note, Clarke was not a proper party 
thereto, and the court had no jurisdiction over the plain- 
tiffsin error. If we regard it asa suit upon the guaranty, 
Olarke was the only proper party thereto and the court 
had no jurisdiction over the plaintiffs in error. Wa- 
chosky has, perhaps, two causes of action. One cause of 
action is on the note and against the makers thereof. 
The other cause of action is against Clarke on his guar- 
anty of payinent. These two causes of action cannot be 
united, for the cbvions reason that each one does not 
affect all the parties to the action. (Worrery v. Mast, 9 
Neb. 445; Code of Civil Procedure, sec. 88.) The judg- 
ment of the district court is reversed and the action, so 
far as it affects the plaintiffs in error, is dismissed. 


REVERSED AND DISMISSED. 


GERMAN INSURANCE COMPANY OF FReEerort v. Marcus 
FREDERICK. 


FILED January 19, 1899. No. 8600. 


1. Summons. A summons issued from the district court need not 
state the nature of the action. 


2: : Corporations. In suing a corporation it is not necessary 
that in the summons it be described as such. 


VOL. 57] JANUARY TERM, 1899. 539 


German Ins. Co. v. Frederick. 


. Pleading: Corporations. A petition, at least after answer to the 
merits, is not open to attack because it does not allege the cor- 
porate character of the defendant. 


pas) 


4, Summons: NAME oF Party. A writ returned as served on “H. L. 
Bode” will not be quashed because of the use of initials, unless 
at least it be shown that such initials were in facet a contraction 
and@not the full name of the person described. ° 


. Insurance: MISSTATEMENTS 1N APPLICATION: PARoL FEvipENCE. An 
insured is not precluded from recovering on a policy because of 
misstatements in a written application, when it is made to ap- 
pear that the application was written by the ageut of the in- 
surer and that the insured truthfully stated to him tithe facts in 
question. Such facts may be shown by parol. 


cr 


VACANT PREMISES, An insurance policy contained a pro- 
vision avoiding the policy should the demised premises “be or 
become vacant.” They were vacant when the policy was issued 
and the agent who issued the policy knew that fact. Held, A 
waiver by the insurer of that provision. 


7% Witnesses: Comprtency. A party to an action is not an incompe- 
tent witness by whom to prove a transaction with an agent of 
the other party since deceased. 


8. Pleading: AMENDMENTS. The allowance of certain amendments 
after trial so as to conform the pleadings with the proof held 
proper. 


9. New Trial: Niwty-Discoverep Hvipence: AFFIDAVIT. An afti- 
davit in support of a motion for a new trial on the ground of 
newly-discovered evidence should state as specifically as prac- 
ticable the nature of such evidence and not merely its general 
object. 


ERnor from the district court of Hall county. Tried 
below before THOMPSON, J. Affirmed. 


C.J. Garlow and J. 7. Garlow, for plaintiff in error. 
J. W. Ldycrton, contra 


IRVINE, C. 


This was an action by Ifrederick on a policy of fire in- 
surance issued by the defendant insurance company. 
From a judgment for the plaintiff the insurance company 
prosecutes these proceedings in error. 

Before answering, the company filed a special appear- 
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ance objecting to the jurisdiction of the court over the 
person of the defendant. The objections were overruled, 
and the matter thereof has been preserved by averments 
in the answer to which a demurrer was sustained, by the 
motion for a new trial, and by appropriate assignments 
of error. Following are the grounds stated: for the objec- 
‘tions to the jurisdiction: “First, because the face of the 
summons served in the case fails to state upon what the 
action is based or the amount claimed. Second, because 
the defendant is not properly defined or designated. 
Third, because the amount claimed by plaintiff is in- 
definite and uncertain. Fourth, because there is no such 
person as H. Il. Bode, upon whom service is represented 
to this honorable court to have been made.” In addition 
to the foregoing poiuts certain others are argued in the 
briefs. Some relate to matters affecting the form of the 
return and were corrected by amendment thereof by 
leave of the court. Others cannot be considered, because 
not presented to the trial court. We consider in order 
those preserved by the foregoing statement. 

The summons in a case begun in the district court need 
not state the nature of the action. Section 64 of the Code 
of Civil Procedure prescribes the requisites of a summons 
and contains no such requirement. Section 910, relied on 
by plaintiff in error, is a part of the provisions regulating 
practice before justices of the peace, and is not here ap- 
plicable. The objection that the defendant is not prop- 
erly defined or designated is based on the fact that the 
summons described the defendant as the German Insur- 
ance Company of Freeport, Illinois, and did not state 
that it was a corporation or a partnership. The section 
already cited requires the defendant to be named, but it 
does not require that it should be described. Under this 
head there are argued in the briefs certain questions as 
to the method of service on corporations. Undoubtedly, 
if the defendant were not in fact a corporation and were 
served as such, but not in a manner good against an in- 
dividual or partnership, such objection might be urged 
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by appropriate averments. But the objection here made 
was not sufficient to raise the sufficiency of the service, 
conceding that the defendant is a corporation. The ob- 
jection that the amount claimed is uncertain seems to 
refer to the indorsement on the writ. Conceding that a 
service of a proper summons may be avoided for uncer- 
tainty in the amount indorsed, there was here no such 
uncertainty. The indorsement stated an amount certain, 
with interest at a rate specified from a date named. This 
was certain. It also said “and an attorney's fee.’ At- 
torney’s fees in such cases, when allowed, are taxed 
as costs, and the amount need no more be stated by in- 
dorsement on the summons than that of other costs,— 
something which cannot be estimated in advance. Ti- 
nally, the objection that there is no such person as H. L. 
Bode is based on the theory that it is a designation of a 
person by initials, and not by his Christian and surname. 
Possibly the objection to the return might have been 
good if it had been shown, after the manner of a plea 
in abatement, that “H. L. Bode” was not the true name, 
and also what the true’name was. But this court has 
held that in the absence of such showing it cannot be 
presumed that the initials do not express the full name. 
(Oakicy v. Pegler, 30 Neb. 628; Scarborough v. Myrick, 47 
Neb. 794.) The objections to the jurisdiction were prop- 
erly overruled. 

It is said that the petition fails to state a cause of 
action, in that it does not allege the corporate or other 
capacity of the defendant. [It is more than doubtful 
whether an averment of the corporate capacity of the 
defendant was necessary. If so, it was too late to insist 
on the defect after an answer to the merits. (Hechange 
Nat. Bank v. Capps, 32 Neb. 242.) The objection was first 
made by an objection to the introduction of evidence. 

The principal question in the case arises from the fact 
that the policy provided that it should be void if the 
insured premises “be or become vacant or unoccupied.” 
They were in fact vacant when the policy was issued, and 
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remained so until the time of the fire, nine days there- 
after. The written application contained an inquiry as 
to how the premises were occupied and the answer, “It 
is occupied by tenant as a private dwelling.” The proof 
shows that the application was written by the agent or, 
under his direction, by his clerk, and that the answer 
was inserted after a statement by the insured that the 
prenuses were then vacant, but had been leased, and that 
the tenant would move in the next day. Two things are 
established by former adjudications in this connection. 
One is that oral evidence is admissible to show that an 
application was made out by the agent of the insurer 
on the statements of the insured and that the state- 
ments made were true. This relieves the insured from 
any charge of fraud or misrepresentation, although: the 
agent did not truthfully state the facts. (ome Fire Ins. 
Co. v. Fallon, 45 Neb. 554.) The other is that the provision 
against vacancy is one for the benefit of the insurer and 
may be waived, and that it is waived if the company 
issues the policy with knowledge of an existing vacancy. 
(Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 Neb. 
587.) The only thing to differentiate this case from the 
last one cited is that here there was a statement that the 
premises would be occupied the following day, and there 
is proof tending to show that the agent withheld de- 
livery of the policy until that day, but without further in- 
quiry as to the occupancy. It can hardly be claimed that 
there was a warranty that the tenant would move in the 
next day. It was a fact that the insured could not con- 
trol. His statements, so far as they concerned facts, 
were true, and the agent saw fit to issue the policy, re- 
lying on the probability of early occupancy. 

It is charged in the brief that the policy was: procured 
by fraud. To this there are two answers. Such fraud 
was not pleaded, nor was it proved. 

Objection is made to the introduction of evidence as 
to the transactions of the insured with the agent, on the 
ground that the agent was dead at the time of trial. This 
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fact seems to have been assumed, but it was not proved. 
However, the statute makes such testimony incompetent 
only where the adverse party is the representative of the 
deceased. Here that was not the case. The deceased 
in his lifetime had been the representative of the adverse 
party. Perhaps such cases ought to be brought within 
the statute, but they are not now within it. 

Some complaint is made in the briefs because there 
were taxes against the property not stated in answer 
to the inquiry as to incumbrances. No such defense was 
pleaded. 

The plaintiff, after trial, was permitted to amend peti- 
tion and reply so as to admit that the premises were va- 
cant, bunt to plead the waiver above sustained. There 
was no error in this. The evidence had gone in on this 
issue without objection based on its irrelevaney, and the 
amendment was a proper one to conform the pleadings 
with the proof. Terms were imposed, by way of requiring 
compensation for the expense of witnesses to prove the 
fact of vacancy, and we cannot see that there was any 
abuse of discretion. 

It is urged that the evidence was insufficient to sustain 
the finding. Without rehearsing it at length it is suffi- 
cient to say that we think it was sufficient. 

Objection is made to the allowance of attorney’s fees. 
This question is too well settled to now permit of recon- 
sideration. 

A new trial was sought on the ground of newly-dis- 
covered evidence. The affidavit in support of this motion 
merely stated the general purpose of the testimony with- 

‘out stating its nature, and so afforded no basis for an 
inquiry by the court as to whether the testimony was of 


such a character as to warrant the granting of a new 
trial. 


AFFIRMED. 
HaARrRIson, ©. J., not sitting. 


544 NEBRASKA REPORTS. | Vou. 57 


Faulkner v. Giibert, 


FRANCIS C. FAULKNER, ASSIGNEE, V. Cyrus P. GILBERT. 
FILED JANUARY 19, 1899. No. 8597. 


1. Contract: ConsipERATION. The consideration of a contract need 
not move to the promisor. A disadvantage to the promisee is 
‘sufficient, although the promisor derives no benefit therefrom. 


2. Guaranty: ConsipErarion. The extension of time to a principal 
debtor is a sufficient consideration to support a guaranty by a 
stranger of the payment of the new obligation. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


S. L. Geisthardt, for plaintiff in error. 
A. N, Sullivan, contra. ae 


IRVINE, C. 


This was an action by Faulkner, as assignee of the 
Connecticut River Savings Bank, against Gilbert, on a 
contract whereby it was alleged that Gilbert had guar- 
antied the payment of a promisscry note made by one 
Parkins and his wife to Benjamin A. Gibson, and which 
had become the property of the Connecticut River Bank. 
Of the several matters pleaded in defense the only one 
submitted to the jury was want of consideration for the 
contract of guaranty. There was a verdict and a judg- 
ment for defendant. 

The theory of the plaintiff was that Parkins and Gil- 
bert were indebted to Gibson on a note or notes past due;_ 
that Parkins and wife executed their note due in five 
years and a mortgage to secure the same, and that Gil- 
bert guarantied the note in consideration of Gibson’s 
accepting it, extending the debt and releasing the old 
notes. The theory of the defendant was that Gibson 
had agreed that if Gilbert would induce Parkins and wife 
to make the new note and the mortgage securing it, Gib- 
son would release Gilbert from further liability; that 
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Gilbert had done as required, and that, after Gibson 
had accepted the new note and mortgage, Gilbert was 
induced, without further consideration, to sign the con- 
tract of guaranty. 

’ The court instructed the jury that if it should find that 
a consideration passed between Gilbert and the payee of 
the note, it should find for the plaintiff. Further, “that 
if the guaranty was executed for the purpose of extend- 
ing an indebtedness due from defendant to plaintiff,” the 
consideration would be sufficient. Again, that “before 
the plaintiff can recover in this case you must find from 
the evidence that the defendant received a consideration 
for his guaranty.” These instructions were erroneous as 
applied to the facts of the case, because each required, 
in order that a consideration should be found to exist, 
that such consideration should move to the defendant. 
That is not necessary. A disadvantage to the promisee 
constitutes a consideration, although no advantage ac- 
crue to the promisor. ‘The extension of a debt to the 
principal debtor is a sufficient consideration to support a 
contract of suretyship as to the new debt. (Smith v. 
Spaulding, 40 Neb. 339.) Under the pleadings and the 
evidence in this case the jury might have found that 
there had been an agreement to release Gilbert from 
the old debt if he would procure the execution of the new 
note and the mortgage, and that he nevertheless guaran- 
tied the payment of the new note concurrently with its 
delivery and to procure its acceptance. If so, there was 
a consideration; but the instructions given told the jury 
that there would not be, because it did not move to. 
Gilbert. 

It is not deemed proper at this time to comment upon 
the sufficiency of the evidence, or necessary to consider 
other questions argued. 


REVERSED AND REMANDED. 
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ScHOOL Districr No. 35 of SHERMAN County v. JAMES 
L. RANDOLPH. 


Firep JANUARY 19,1899. No. 8607. 


School District: Scuoo_notuse: Riwirs or Execrors. Subject to cer- 
tain restrictions, the qualified electors of school districts are 
intrusted with the power to determine what sort of a school- 
house shall be ereeted and the extent of the expenditure there- 
for; and when so determined, the school board has no authority 
to change the same and thus bind the district for an increased 
expenditure. Cehling v. School District, 10 Neb. 239, followed. 


Error from the district court of Sherman county. 
Tried below before Stxcuair, J. Reversed. 


Wall & Burrowes, for plaintiff in error. 
L. 8. Nightingale and LR. J. Nightingale, contra. 


Irvine, C. 


School District 35 of Sherman county undertook to 
erect a schoolhouse. Plans and specifications were 
adopted at a district meeting, and the contract for erect- 
ing the house was let to Randolph. He built the house 
according to contract, it was accepted, and he received 
the contract price. It was, however, discovered that the 
designs failed to provide for certain work on the founda- 
tions, for certain braces, for window shutters, and for a 
platform and steps at the door as means of ingress. Ran- 
dolph, at the request of the district board, supplied these 
deficiencies and brought this suit, not on a quantum 
meruit, but on the special contract with the board, to re- 
cover for the extra work. The district court gave him 
judgment for the price of the shutters, platform and 
steps, and the district asks a reversal. 

However meritorious the claim may be as a moral ob- 
ligation upon the district, we are satisfied it cannot be 
sustained, at least through a suit on the special contract 
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with the district board. In support of the claim the de- 
fendant in error invokes section 9, subdivision 5, chap- 
ter 79, Compiled Statutes, as follows: “The said board 
shall have the care and custody of the schoolhouse and 
other property of the district, except so far as the same 
shall be confided to the custody of the director.” Conced- 
ing that this provision confers upon the board authority 
to contract for ordinary repairs, to maintain the house in 
good condition, it cannot be given the effect of authoriz- 
ing new construction without a conflict with other pro- 
visions of the law. The work here in controversy was not 
in the nature of repairs. It was additional work to com- 
plete the building, beyond that which the electors had 
authorized by the adoption of the plans and specifica- 
tions. Section 10, subdivision 2, chapter 79, Compiled 
Statutes, gives to the electors the power to build, ‘hire, or 
purchase a schoolhouse. Section 12 gives them the 
power to determine the number of mills on assessment 
valuation which shall be expended for such building. 
Section 18 provides that the tax collected shall be ex- 
pended under the direction of the district made at the 
annual meeting, or in the absence of such direction, as 
the district board shall direct. Here the electors had 
directed. It is clear that the policy of the law is to 
permit the electors to determine whether a schoolhouse 
shall be constructed, the amount to be expended, and 
to permit them also, if they choose, to designate the kind 
of a house which shall be built. If they do so, the board 
is powerless to increase the expenditure by changing the 
adopted plans or by adding work which the electors have 
not seen fit to provide for. Gehling v. School District, 10 ° 
Neb. 289, was a case like this and the law construed as 
above indicated. Afizcra v. Auten, 45 Neb. 239, presented 
a somewhat different question, but the same construction 
was indicated. 
REVERSED AND REMANDED. 


ae 
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City of Broken Bow v. Broken Bow Water-Works Co. 


Ciry oF BroKEN Bow rr At., APPRLLERS, V. BROKEN 
Bow WaAtER-WoRKS COMPANY ET AL, DMPLEADED 
WITH CHARLES W. YOUNG, APPELLANT. 


Finrp JANUARY 19,1899. No. 8631. 


1. Judgment: ExrorcemMent: INouNcrION. To justify an injunction 
to restrain the enforcement of a judgment it is not sufficient to 
show that the judgment debtor had a valid defense. It must 
be shown that he was prevented from interposing it by fraud, 
mistake, or accident, and without fault on his part. 


The fact that the judgment debtor, without 
fraud or concealment as to the facts, mistook the law and so suf- 
fered judgment, does not constitute a mistake which entitles him 
to relief. 


2. 


3. Municipal Corporations: ConrracTs WITH CORPORATIONS: CITY 
OFFICERS AS STOCKTIOLDERS. The fact that the mayor and a 
member of the council of a city may, as having been subscribers 
to the stock of a corporation, become liable for an unpaid sub- 
scription if such corporation should some time become insolvent 
and other contingencies happen, does not of itself avoid a con- 
tract between the city and the corporation, in making which 
they ,participated as inunicipal officers, they being no longer 
stoclsholders. 


4, Judgment: INroRCEMENT: INJUNCTION. Pleadings and proof held 
insufficient to warrant an injunction to restrain the enforcement 
of judgments, 


APPEAL from the district court of Custer county. 
Heard below before GREENE, J. Reversed. 


Harry HL. ONeill, O'Neill & Gilbert, Alpha Morgan, and 
A. M. Post, for appellant. 


Taylor Flick and Kirkpatrick Bros., contra. 


IRVINE, C. 

This was an action by the city of Broken Bow, with 
which joined a citizen and taxpayer, against the Broken 
Bow Water-Works Company and others to enjoin the de- 
fendants from enforcing three certain judgments re- 
covered by the water-works company against the citys 
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The defense was made by Charles W. Young, claiming to 
be the owner by assignment of two of the judgments and 
a greater part of the third. The plaintiffs had a decree 
as prayed, and the defendant Young appeals. 

The city of Broken Bow in 1888 granted by ordinance 
to the water-works company a franchise for the con- 
struction and operation of water-works for the city. 
The ordinance provided for a certain number of fire 
hydrants and for increasing the number as the mains 
should be extended. It also fixed the rate to be paid 
as lrydrant rentals and provided for the levy of taxes 
to the amount of seven mills to create a fund for the 
payment of such hydrant rentals. It happened that 
the sum realized by the levy proved insufficient to create 
a fund large enough to pay the company the stipulated 
rate per hydrant, and by the year 1892 the deficit 
amounted to over $4,000. An amicable suit was then be- 
gun by the company for the amount of the supposed 
deficiency. The city answered, confessing liability, and 
judgment was entered. In 1893 and in 1894, other de- 
ficiencies having arisen, judgments were again suffered. 
It seeins that this course was taken under an agreement 
that the compauy, instead of enforcing the judgments 
immediately, would look for payment in annual install- 
ments. These are the judgments which are attacked. 

The petition did not state a cause of action. It set out 
the ordinance in full, alleged the levy of a seven mills 
tax each year and the payment of the proceeds thereof 
to the company, and then proceeded: “Notwithstanding 
the fact last recited the defendant water-works com- 
pany, on the day of , 1892, conceived the idea 
that the said city was obligated by said ordinance to pay 
the said water-works company a large sum of money an- 
nually, over and above the amount raised by the seven 
mills therein stipulated; and thereupon and thereafter, 
by threatening to bring suit for such sums, induced the 
principal plaintiff to confess judgments for such annual 
excesses in sums as follows: [reciting them]. On which 
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judgments the city has paid $1,000, the record of which 
appears on said judgment records (book 3, page 268). 
That said judgments, with the accrued interest thereon, 
now amount to the sum of $8,685.78, all of which plain- 
tiffs aver is in excess of the limit stipulated in said or- 
dinance, and is also in excess of the amount that said city 
could lawfully contract to pay for water service. More- 
over, they were confessed by mistake, for the principal 
. plaintiff was not then, and is not now, indebted to the 
principal defendant in any sum of money.” There were 
no other averments tending to impeach the judgments. 
It is an equitable truism that a judgment at law will not 
be set aside or its enforcement restrained because of the 
existence of a defense which might have been made 
against the rendition of the judgment, unless the plain- 
tiff shows that he was not in fault iu failing to interpose 
such defense in the original case. He must show that the 
judgment was procured by fraud, through mistake, or be- 
cause of some accident which prevented him, without 
fault of his own, from interposing the defense at the 
proper time. We have here only two averments which 
could have been intended to supply this essential part of 
the plaintiff’s case. One is that the company conceived 
the idea that it was entitled to the money and threatened 
suit if it was not paid, and so induced the confession of 
judgment. It is the first time we have heard that one 
conceiving money to be justly due him is guilty of fraud 
or any other sin in secking payment, or in threatening to 
resort to the remedy afforded by law for that purpose. 
There is no allegation that any facts were misrepre- 
sented, or that the company did other than to threaten 
suit to recover a demand it deemed just. The other alle- 
gation is that the judgments were suffered by mistake, 
but the mistake is specified to be that the defendant city 
was not liable. It seems that the mistake by the city was 
one of Jaw, for there is no averment that the facts were 
not by it known. Further comment on the petition would 
be useless. 
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In the reply there are other averments. It is urged by 
appellants that a petition cannot be helped out by aver- 
ments in the reply. We assume, without deciding, that 
the two pleadings may be taken together; still the judg- 
ment of the district court was wrong. The first charge 
in the reply is that the city attorney, at the time of the 
first judgment, was at the same time attorney for the 
water-works company; that he, falsely pretending to act 
in the interest of the city, induced the mayor and council 
to authorize him to confess judgment, and then gave the 
record the appearance of an adversary proceeding. The 
evidence wholly fails to show that the attorney named 
was the attorney of the water-works company. There 
is not a particle of evidence which would warrant a find- 
ing that he was. It is true that it developed that he 
filed both the petition and the answer in the first case, 
and that he signed the names of other attorneys to the 
petition. But it was shown that these other attorneys 
were in fact employed to bring the suit; that they lived 
at a distance; that they dictated the petition, and the 
city attorney, as an accommodation to them, signed their 
names to it and caused it to be filed. This was not im- 
proper in view of the fact that the proceeding was amica- 
ble, as a result of an agreement, and that the mayor and 
council had authorized the city attorney to confess judg- 
ment. There is neither allegation nor proof of any false 
representation or any influence brought to bear by the 
attorney to induce the action of the mayor and council. 

It is next alleged that when the first judgment was 
confessed the mayor and two members of the council 
were stockholders in the company. ‘The proof fails to so 
show. It shows that the mayor and one member of the 
council were stockholders in the company at one time, 
but that they had parted with their stock long prior to 
the time in question. It is suggested that the liability 
restiug upon original subscribers of stock by reason of 
section 4, article 11, of the constitution (Miscellaneous 
Corporations) was sufficient to disqualify the persons 
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named from acting for the city. This argument assumes 
that an interest involved behind several contingencies 
would operate in itself as a disqualification. Assuming 
that the constitutional liability still rested upon them for 
unpaid subscriptions, it would only be operative in the 
event of insolvency, and then only after the exhaustion 
of corporate assets. Few municipal acts would be valid 
if the mere participation therein of one who at the end 
of such a chain of contingencies might acquire a personal 
interest would be sufficient to avoid them. 

The only ground of relief asserted against the judg- 
ments of 1893 and 1894 is that they were brought about 
by the mischievous precedent established by the first. 
The record shows nothing whatever, except that city offi- 
cials, to compromise a doubtful claim, or one that they 
considered doubtful if not conclusively good against the 
city, authorized the confession of judgments, under a 
special agreement for their gradual payment. Subse- 
quent officials and a taxpayer, after some years, conceived 
that the city might have successfully resisted the en- 
forcement of the claims, and so brought this suit to avoid 
the judgments, without tangible ground other than the 
invalidity of the original cause of action. The case is 
wholly without merit. The finding of the district court 
that the judgments were procured by fraud is not sus- 
tained by the evidence. 

REVERSED AND DISMISSED. 


Joun NAGLE Er AL. V. Firsr NatroNaL BANK OF OMAHA 
ET AL. 


FILED JANUARY 19, 1899. No. 8621. 


1. Purchase of Attached Property: Rrs JuprcaTa. One who by vol- 
untary transfer acquires rights in personal property after a writ 
of attachment has been levied thereon is bound by au adjudica- 
tion in the attachment case of the validity of such attachment, 
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2. Mortgage on Attached Goods: VaLip ATTACHMENT: COLLATERAL 
Arrack. An attachment was levied on the goods of A. Sub- 
sequently A made mortgages on such goods to other creditors. 
Thereafter the petition in the attachment case was amended so 
as to state a different cause of action. On motion to discharge in 
the attachment case the attachment was held good. Held, That 
the mortgagees could not in an independent action be heard to 
attack the attachment. 


Error from the district court of Douglas county. 
Tried below before DuFFin, J. Reversed. 


The opinion contains a statement of the case. 


Charles Ogden, Joel W. West, and J. Mf. Macfarland, for 
plaintiffs in error. 

References: Rudolf v. McDonald, 6 Neb. 166; Ward v. 
Howard, 12 O. St. 158; Tilton v. Cofield, 93 U. S. 163; 
Waples, Attachment 145; Drake, Attachment 282; Iel- 
ton v. Wadsworth, T Cush. [Mass.] 588; Peirce v. Partridge, 
3 Met. [Mass.] 44; Lairfield v. Baldwin, 12 Pick. [Mass.] 
388. 


Montgomery & Hall, contra: 


Plaintiffs in error changed their cause of action from 
one for goods sold to one for money loaned, which was 
not an amendment, but was the substitution of a new 
cause of action, so their lien dates only from the time of — 
filing the amended petition. (Clark v. Omaha GS. W. RB. 
Co., 5 Neb. 318; Busch v. Hugenrick, 10 Neb. 415; Scott 
v. Spencer, 44 Neb. 93; First Nat. Bank of Wymore v. Myers, 
-44 Neb. 3063 Lottman cv. Barnett, 62 Mo. 159; Lionpkur v. 
Collier, 69 Mo. 170; Scovill v. Glasner, T9 Mo. 449; Hollister 
v. Livingston, 9 Wow. Pr. [N. ¥.] 1415 Woodruff v. Diekie, 
31 How. Pr. [N. Y.] 167; Robertson v. Rolertson, 9 Daly 
[N. ¥.] 44; Preeman v. Grant, 830 N. BE. Rep. [N. Y¥.] 247; 
Lane v. Beam, 19 Barb. [N. ¥.] 51; Semple v. Glenn, 9 So. 
Rep. [Ala.] 265; Givens v. Wheeler, 5 Colo. 598; Rockwell 
v. Holcomb, 31 Pac. Rep. [Colo.] 944; Sumuer v. Brown, 
34 Vt. 194; Bockes v. Lansing, 74 N.Y. 437; Burnes v. Quig- 
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ley, 59 N. Y. 265; AWillilen v. Whitehouse, 49 Me. 585; Cooper 
v. Waldron, 50 Me. £0; Wolf v. Wolf, 28 Atl. Rep. [Pa.] 
164; Farwell v. Wright, 838 Neb. 445; Fairfield v. Baldwin, 
29 Mass. 395; Freeman v. Creceh, 112 Mass. 180; Furness v. 
Read, 63 Md. 1; Smead v. Chrisfield, 1 Handy [O.] 574; 
Peck v. Sill, 3 Conn. 157; Green v. Jackson, 66 Ga. 250; 
Peirce v. Partridge, 44 Mass. 44; Brookmire v. Rosa, 34 Neb. 
227; Homan v. Hellman, 35 Neb. 414; Scroggin v. Johnston, 
45 Neb. 714.) 

The right of Nagle & Brecher to the attached property 
as against defendants in error commenced only when the 
amended petition was filed. (AfcCord v. Krause, 36 Neb. 
764; Darst v. Lery, 40 Neb. 594; Landauer v. Mack, 43 Neb. 
430; Bauer v. Deane, 33 Neb. 487; Rogers v. Heads Tron 
Foundry, 51 Neb. 39; Heidel v. Benedict, 63 N. W. Rep. 
[Minn.] 490; Whitney v. Brunette, 15 Wis. 67; Witte v. 
Myer, 11 Wis. 309; Bell v. Hall, 2 Duv. [Ky.] 288; Putnam 
v. Hall, 3 Pick. [Mass.] 445; Berry v. Spear, 138 Me. 187; 
Shirley v. Phillips, 17 Nl. 471; Calef v. Parsons, 48 Wi. App. 
253; Hammond v. Bush, 8 Abb. Pr. [N. Y.] 152; McKee v. 
Tyson, 10 Abb. Pr. [N. Y¥.] 892; Hunt v. Grant, 19 Wend. 
[N. Y.] 90; Bank of Rochester v. Emerson, 10 Paige [N. Y.] 
359; Boyden v. Johuson, 11 How. Pr. [N. Y.] 503; Johnston 
v. Fellerman, 13 How. Pr. [N. Y.] 21; Van Beck v. Shannan, 

“13 How. Pr. [N. ¥Y.] 472; Bryan v. Miller, 28 Mo. 32; Smith 
v. Hood, 25 Pa. St. 218; Patterson v. Steamboat Gulnare, 2 
* Disn. [0.] 505; Ohio Life Ins. & Trust Co. v. Urbana Ins. Co., 
13 O. 7220; Williams v. Sharp, 70 N. Car. 582; Davidson v. 
Cowan, 1 Dev. Law [N. Car.] 304; Purcell v. WeFarland, 1 
Tred Law [N. Car.] 34; Bunk of Cupe Pear v. Williamson, 2 
Tred. Law [N. Car.] 147; Wilcox v. Emerson, 11 R. I. 501; 
Fairbanks v. Stanley, 18 Me. 296; Quillen v. Arnold, 12 Nev. 
234; Greenvanlt v. Farmers & Mechanics Bank, 2 Doug. 
[Mich.] 498; Aloore v. Davis, 58 Mich. 25; Moody v. Lucier, 
62 N. H. 584; Lillurd v. Porter, 39 Tenn. 176; Denny v. 
Ward, 20 Mass. 199; Mull v. [ooper, 47 Neb. 111; Flutley 
v. Memphis & C. R. Co., 9 Heisk. [Tenn.] 230; Crofford v. 
Cothran, 2 Sneed [Tenn.] 492; Rudolf v. McDonald, 6 Neb, 
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1638; Ward v. Howard, 12 0. St. 158; Peirce v. Partridge, 3 
Met. [Mass.] 44; airfield v. Baldwin, 12 Pick. [Mass.] 388; 
Pelton v. Wadsworth, 7 Cush. [Mass.] 588; Irwin v. Sanders, 
5 Yerg. [Tenn.] 287; Jordan v. Dewey, 40 Neb. 644; Grotte 
_v. Nagle, 50 Neb. 368.) 


or 
oT 
ct 


Irvinp, C. 

Prior to March 15, 1892, R. R. Grotte was engaged in 
the liquor business in Omaha. He became indebted to 
the firm of Nagle & Brecher, who, on the date mentioned, 
instituted an action against him, aided by proceedings 
in attachment. The proceedings were begun under tele- 
graphic instructions from Nagle & Brecher to attorneys 
in Omaha, and the petition filed was for goods sold and 
delivered. As a matter of fact the claim was for money 
lent, and some time after the institution of the proceed- 
ings and the levying of the writ of attachment upon 
Grotte’s stock the petition was amended so as to count 
upon money lent instead of goods sold and delivered. A 
motion was made to dissolve the attachment. This mo- 
tion was overruled. Grotte brought the case to this 
court, where the Judgment of the district court was 
affirmed. (Grotte v. Nagle, 50 Neb. 363.) The day the at- 
tachment was levied Grotte had agreed with Mont- 
gomery, Charlton & Tall, attorneys representing a num- 
ber of other creditors, to execute in their favor mortgages 
upon his stock. Three or four of these mortgages had 
been drawn and signed by Grotte by 5 o'clock on that 
day, but none was then recorded. It was, however, 
agreed that the creditors should be put in possession; but 
before this’ was accomplished the Nagle & Brecher at- 
tachment had been levied. Grotte, however, proceeded 
to execute the mortgages, which were filed for record 
the following morning. A few days thereafter the pres- 
ent action was begun by the mortgagees to foreclose their 
mortgages. They alleged the attachment proceedings 
and a contest with regard to the different claims, and a 
receiver was appointed, who, pursuant to the orders of 
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the court, sold the stock. The controversy became one 
between Nagle & Brecher claiming under the attachment 
on the one side, and the mortgagees on the other, as to 
the right to the fund resulting from the sale. he de- 
cree of the district court was in favor of the mortgagees, 
and Nagle & Brecher bring the case here for review. 

Counsel have saved us a detailed examination of quite 
a large record by agreeing substantially as to the facts 
of the case and as to the question presented, which is, 
whether the abandonment by Nagle & Brecher of their 
first petition, and the amendment already referred to, 
operated so far to discharge the original attachment as 
to postpone the rights of Nagle & Brecher to those mort- 
gagees whose rights accrued subsequent to the original 
levy, but before the amendment. 

Counsel for the mortgagees present a large number of 
authorities to establish two propositions: Lirst, that the 
amendment of the petition from one for goods sold and 
delivered to one for money lent operated as a change of 
the cause of action. Secondly, that an amendment 
which does substantially change the cause of action in 
an attachment case discharges the attachment as to 
rights accruing between the original levy and the time 
of amendment. Without deciding it, we assume that 
the first proposition is sound, but we think the second 
is subject to certain qualifications which prevent its 
operation in favor of the mortgagees in this case. It 
will undoubtedly be conceded that the judgment of the 
district court on the motion to discharge the attachment, © 
affirmed by this court in Grotte v. Nagle, supra, operated as 
an adjudication as between the parties to that case of 
the regularity and continued effect of the attachment, 
notwithstanding the amendment made. The mortgagees 
are not in the position of subsequent attaching creditors 
or others claiming rights independent of the parties to 
the attachment case. Their claim is under voluntary 
transfers from Grotte, the defendant in that case; and 
these transfers were not made—that is, they did not be- 


ot 
ct 
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come effective—until after the levy of the attachment 
and the service of summons. Section 85 of the Code of 
Civil Procedure provides: “When the summons has been 
served or publication made, the action is pending so as 
to charge third persons with notice of pendency, and 
while pending, no interest can be acquired by third per- 
sons in the subject-matter thereof as against the plain- 
tiff’s title.” The remainder of the section contains spe- 
cial provisions with reference to actions concerning real 
estate. What has been quoted is merely a declaration 
of the common law. Ina suit very similar to the present 
the supreme court of the United States held that the pro- 
priety of the amendment affected only the regularity of 
the proceedings in the attachment case, and did not 
reach the validity of the attachment, or expose it to col- 
lateral attack by purchasers whose rights accrued after 
the levy and before the amendment. It was there said: 
“The law is that he who intermeddles with property in 
litigation does it at his peril, and is as conclusively bound 
by the results of the litigation, whatever they may be, 
as if he had been a party to it at the outset.” (Z'illon v. 
Cofield, 93 U. S. 163.) We are entirely satisfied with the 
conclusion reached in the case cited, and think it appli- 
cable to the law of this state. Whatever collateral at- 
tacks might be open to creditors claiming liens of inde- 
pendent derivation, a mortgagee who claims by voluntary 
transfer subsequent to the levy attacks as a purchaser 
pendente lite. Itis probable that these mortgagees might 
have been heard in the attachment suit to defend their 
rights. But in any event, as their rights accrued subse- 
quent and therefore subject to the attachment, they were 
bound by the result of that case. 

The briefs are so copious in their citation of authorities 
that we shall not attempt a detailed review thereof. We 
think that all the cases are reconcilable with the princi- 
ple upon which we base the decision. Thus, Heidel v. - 
Benedict, 68 N. W. Rep. [Minn.] 490, was a contest be- 
tween an attaching creditor and the assignee under a 
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general assignment for creditors, and the decision was 
based on the ground that the assignee represented cred- 
itors and could assert their rights rather than those of 
the transferee from the debtor. In this state the as- 
signee represents the debtor, except as otherwise ex- 
pressly authorized (Lancaster County Bank v. Gillilan, 49 
Neb. 165), so that if the case were otherwise in point, it 
wonld not be applicable to the law of this state. And 
even to reach the result there reached the court found 
it necessary to hold that the decision of a motion to dis- 
charge an attachment was not an adjudication which 
protected the attachment from collateral attack,—a rul- 
ing certainly contrary to the law of this state. Freeman 
v. Creech, 112 Mass. 180, while on its face an authority 
in favor of the mortgagees, is founded on an express 
statute protecting purchasers from attachments where 
such amendments have been made, unless they have been 
given notice of the application to amend. Other cases, 
well represented by Whitney v. Brunette, 15 Wis. 67, are 
cases where an attachment was absolutely void until 
after the amendment. Such of course do not bind even 
the defendant prior to the amendment. To this class 
of cases belongs Bauer v. Deane, 38 Neb. 487, where it . 
was held that where no cause of action was stated 
against the defendant whose property was attached, a 
subsequent amendment would not cause the attachment 
to relate back to the time of levy. In Farwell v. Wright, 
38 Neb. 445, no cause of action existed when the attach- 
ment was issued, and it was held that the attachment 
could not be aided by a subsequent acquisition of a cause 
of action. These were proceedings between the original 
parties. If in point at all, they would militate against 
the correctness of the decision in the attachment case, 
but they do not indicate that that decision can be disre- 
-garded. On the contrary, Rudolf v. McDonald, 6 Neb. 163, 
holds that when property has been seized under an or de 
of attachment, no question of ownership raised, or fraud 
or collusion alleged, final judgment concludes all inquiry 
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by third persons concerning the regularity of the pro- 
ceedings, no matter how erroneous they may have been; 
and the same conclusion is reached in HZorkey v. Kendall, 
53 Neb. 522. We conclude, therefore, that the judgment 
of the district court giving the mortgagees priority over 
Nagle & Brecher was erroneous. 


REVERSED AND REMANDED. 


Missount Paciric RAILROAD CoMPANY Vv. Hans P. Lau. 
FinEp FEBRUARY 9, 1899. No. 8297, 


1. Bills of Lading: Consignment to Surprer: Virrie. A party who 
ships goods by common carrier, consigned in the bill of lading to 
himself, this agent, or the order of either, will be presumed to 
have intended to retain the title to the goods. 


2. 


: REBUTTAL OF PRESUMPTION. Such presuinption may 
be rebutted by proof; and where the question of the intention is 
litigated, it is one of fact for the jury, unless conclusively es- 
tablished by the evidence. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Reversed. 


B. P. Waggener, J. W. Orr, aud A. KR. Talbot, for plaintiff 
in error. . 

References: Iooper v. Chicago & N. W. R. Co., 27 Wis. 
81; Afichigan C. Rk. Co. v. Phillips, 60 IL. 190; Pennsyleania 
kt. Co. v. Stern, 35 Am. & Eng. R. Cas. [Pa.] 5515 Murnan 
vo. Union P. R. Co., 82 Am. & Eng. R. Cas. [N. ¥.] 500; 
Libby v. Ingalls, 124 Mass. 503; MeHwen v. Jeffersonville, 
M. & I. BR. Co., 83 Ind. 868; Gates v. Chicago, B. & Q. R. Co., 
"42 Neb. 379; Union P. R. Co. v. Johnson, 45 Neb. 57; Gurion 
Stock Yards Co. v. Westcott, 47 Neb. 300. 


° 


Willard E. Stewart, contra. 


Defendant in error did not file a brief. 
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Harrison, C. J. 


The defendant in error instituted this action to re- 
cover the damages alleged to have been occasioned to 
him by reason of the negligence or lack of care of the 
plaintiff in error during the transporting over its line of 
road from St. Louis into Lincoln a car load of oranges 
in transit from Leesburg, Florida, to Lincoln, by reason 
of which negligence it was alleged the oranges were 
frost-bitten or frozen and were rendered partially or 
wholly valueless. The company answered the complaint 
of the defendant in error, and a trial resulted in a verdict 
and judgment against the company, of which it now 
seeks a reversal. 

It appears that one E. OH. Mote shipped 250 boxes of 
oranges, of which shipment the bill of lading disclosed 
that he was the consignor, and under the printed words. 
on the face of said bill, “Marks,” “I°ull name and address 
of consignee must be given in every case,” appeared in 
' writing, “SO. Notify H. P. Lau, Lincoln, Neb.” The 
“8/O,” it was testified, were used to indicate, or meant, 
“Shipper’s order,” and that the goods, of which the bill 
of lading in which they appeared, were consigned to be 
delivered to the shipper at their destination. The bill 
of lading in this case was attached to a draft and with it 
forwarded to a bank in Lincoln, the bill to be delivered 
to H. P. Lau on payment of the draft which it accom- 
panied. That the oranges were shipped to the order of 
the consignor, as evidenced by the bill of lading; was 
presumptive or almost conclusive of the fact of the con- 
tinued title or ownership in the shipper, but it is eom- 
petent and allowable to show to the contrary. (Benja- 
min, Sales sec. 399 and American note thereto; New- 
mark, Sales [pony series] sec. 147; 21 Am. & Eng. Ency. 
Law 508; Merchants Nat. Bank v. Bangs, 102 Mass. 291; 
Dors v. National Exchange Bank, 91 U.S. 618.) The same 
doctrine is recognized in Gates v. Chicayo, B. & Q. R. Co, 
42 Neb. 379; Union Stock Yards Co. v. Westcott, 47 Neb. 
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300; Union P. R. Co. v. Johnson, 45 Neb. 57. It was stated 
by RaGan, C., in the opinion in Neimeyer Lumber Co. v. 
Burlington & M. R. R. Co., 54 Neb. 321: “Where a vendor 

of goods delivers them to a carrier for transit to his 
vendee, and causes the goods to be consigned in the bill 
of lading to himself, his agent, or his order, the presump- 
tion-arises that he thereby intended to retain the title in 
himself to the goods.” The same rule was voiced in the 
dissenting opinion in the case by Judge Norvau. (See 
54 Neb. 343.) The other members of the court made no 
expression on the subject at that time. 

In the case at bar the court instructed the jury: “Hans 
P. Lau, the plaintiff, under the law, was so far the owner 
of the car of oranges as that he is entitled to maintain 
this action, but his right of action for any act or omission 
of defendant during transit of said car is governed by the 
contract of shipment made by E. H. Mote, the shipper, 
and the railroads, and Lau has thereunder the same 
rights as Mote would have, no more, no less.” That this 
was an error is of the assignments presented for review. 
The evidence did not clearly establish that there had 
been any change of the ownership of the goods from the — 
shipper to the defendant in error.* It could be at most a 
question of fact to be submitted to the jury. (Merchants 
Vat. Bank v. Bangs, supra.) It was therefore prejudicial 
error to charge the jury that the defendant in error had 
sufficient title to the goods to enable him to maintain the 
action for damages. 

There was but one brief filed in this case, that for the 
plaintiff in error. 

There are discussions of some other alleged errors 
other than the one we have considered, but inasmuch as 
the judgment must be reversed and the cause remanded 
for further proceedings, we do not deem it necessary to 
examine and decide them at this time. 


REVERSED AND REMANDED. 


° 


40 
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AUGUST SCHMELLING V. STATE OF NEBRASKA BT AL. 
FinED FEBRUARY 9,1899, No. 8698. 


1. Trial: HarmMiess Error. That improper evidence was admitted 
during the trial of a cause to a court without a jury is not alone 
sufficient reason for the reversal of the judgment. 


2. : ———. If the trial was to the court without a jury, the 
presumption will prevail on appeal that the court considered 
none but the proper evidence. 

3. : LEADING QUEsTIONS. If no abuse of discretion ap- 


pears, the permission of leading questions to a witness is not 
cause for reversal of the judgment. 


4. Banks: INsoLvency: PREFERRED CLaims. The owner of a sum of 
money on a general deposit in a bunk at the time of its failure 
is not entitled to a preferred claim against the assets in the 
hands of its receiver. 


5. Review. A finding upon conflicting evidence will not be disturbed 
on appeal if there is sufficient evidence for its support. 
Error from the district court of Nuckolls county. 
Tried below before HASrinGs, J. Affirmed. 


Stubbs & Mauck, for plaintiff in error. 


References: State v. State Bunk of Wahoo, 42 Neb. 896; 
May v. Le Clare, 11 Wall. [U. 8.] 232; Duncan v. Jaudon, 
15 Wall, [U. 8.] 165; United States v. State Bank, 96 U.S. 
30; Dillon v. Connecticut Mutual Life Ins. Co., 44 Md. 386; 
Labby v. Hopkins, 104 U. 8. 308; Peak v. Ellicolt, 1 Pae. 
Rep. [Kan.] 499; EJlicott v. Barnes, 1 Pac. Rep. [Kan.] 
767; People v. City Bunk of Rochester, 96 N. Y. 32; Kimmel 
v. Dickson, 58 N. W. Rep. [S. Dak.] 561; Anheuser-Busch 
Brewing, Ass'n v. Morris, 36 Neb. 31; Griffin v. Chase, 36 
Neb. 328. 


S. A. Searle, contra. 

References: Wilson v. Coburn, 35 Neb. 530; Hanchett v. 
Waterbury, 115 Ill. 220; Ilinois Trust & Savings Bank v. 
Smith, 21 Blatch. [U. S.] 275; In re North River Bank, 14 
N. Y. Supp. 261; Atkinson v. Rochester Printing Co. 114.N. 
Y.°168. 
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HARRISON, C. J. 


The Bank of Superior failed in business on or about 
February 11,1895, and in the regular course of procedure 
under the law of the state then in force relative to banks, 
and the adjustment of the affairs of insolvent ones, a re- 
ceiver was appointed for the bank we have named and 
entered upon the discharge of the duties which by law 
were devolved upon him. The plaintiff in error pre- 
sented an application to the receiver by petition in the 
district court of Nuckolls county, by which he demanded 
that for the sum of $822.77 he be adjudged to have a pre- 
ferred claim against the assets of the bank in the hands 
of the receiver, and that it be ordered paid to him. Is- 
sues were joined, and after a trial thereof to the court 
the prayer of the application was denied. 

The application of plaintiff in error for a preferred 
claim was predicated upon the assertion that he had 
placed in the bank the amount he claims to be his due, 
not generally, but to be held to await the arrival of the 
time for the performance of a contract for the sale and 
purchase of some real estate in which he was the named 
purchaser (this contract was then pnt in care of the 
bank), at which time it was to be paid to the vendor of 
the land. The contention was and is that the money 
was not a general deposit, but a special and specific one, 
and as such entitled to preference in payment from the 
assets of the bank. . The deposition of the party who at 
the time the bank failed was its cashier was taken, also 
of the one who was then its assistant cashier. This was 
done in Chicago, to which city these persons had removed 
subsequent to the closing of the bank. The plaintiff in 
error was not present in person or by counsel at the tak- 
ing of the depositions, and for him there were tiled ob- 
jections to a number of the interrogatories propounded. 
This was done after the depositions were received and 
filed in the court of trial and prior to the hearing. ‘The 
objections were overruled and the depositions read and 
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received in evidence, and the admission of this testimony 
is of the errors assigned and presented. That evidence 
admitted during a trial to the court without a jury was 
incompetent, irrelevant, or immaterial will not alone 
work a reversal of the judgment. (MeAee v. Baiiter, 52 
Neb. 604; King v. Murphy, 49 Neb. 670; Vierguts v. Ault- 
man, 46 Neb. 141.) It will be presumed that the trial 
court considered none other than the proper evidence. 
(Wekee v. Bainter, supra; Smith v. Perry, 52 Neb. 788.) 
Moreover, a considerable portion of the testimony to 
which objection was interposed was competent and ma- 
terial. 

Of the objection that each of a majority of the ques- 
tions asked at the taking of the depositions was leading 
it must be said that they were open to the complaint, 
and had the trial court’s ruling been the reverse of what 
it was, we should. have been entirely satisfied of its pro- 
priety and correctness; but the rule is: “The extent to 
which leading questions may be allowed rests in the dis- 
cretion of trial court, and the rulings in that respect will 
not, in the absence of an abuse of discretion, be disturbed 
by this court.” (Baum Tron Co. v. Burg, 47 Neb. 21; St. 
Joseph & G. 1. R. Co. v. Hedge, 44 Neb. 448; German Nat. 
Bank of Ifastings v. Leonard, 40 Neb. 676; St. Paul Fire & 
Marine tus. Co. v. Gotthelf, 35 Neb. 351.) We do not feel 
warranted in saying that there was any abuse of discre- 
tion in the allowance of these leading questions; hence 
must disregard this argument. 

The only further assignment of error is that the finding 
and judgment were not supported by the evidence. The 
evidence.on the main point involved in the litigation was 
conflicting, and there were facts and circumstances, as 
well as direct testimony, which would have warranted 
a contrary conclusion to the one reached by the trial 
court; but the one at which the court arrived had suffi- 
cient of the evidence to sustain it and will not be dis- 
turbed. 

The decision of the case hinged upon the question of 
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whether the money of the plaintiff in error was in the 
bank as a special deposit, a special or trust fund, and 
entitled to a preference in payment from the assets of 
the bank, or was it an ordinary or a general deposit and 
the claim not entitled to be preferred? The trial court 
determined it was the latter, and there was sufficient evi- 
dence to sustain the finding. The judgment was proper 


and must be 
AFFIRMED. 


EMAN J. SPIRK ET AL. V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY. 


FILED FEBRUARY 9, 1899. No. 10394. 


1. Harmless Error. The exclusion of evidence, if not prejudicial to 
the complaining party, furnishes no ground for the reversal of a 
judgment. 


2. Review: Instructions. Assignment of error relative to giving in- 
structions must be specific in both petition in error and motion 
for a new trial; if grouped in either and not of force as to one 
of the number included, it is without avail as to all. 

3. Railways: Passencrers. Whether passengers on a railway train 
have exercised the required care to ascertain whether they are 
on the right train or in the proper car of the train to reach their 
destination is generally a question of fact to be submitted to the 
jury. 

4, Review: Orrer oF Proor Necessary. Held, That there should have 
been an offer of proof to present for review the action of the 
trial eourt by which certain testimony was excluded. 

5. Damages. The damages assessed were inadequate and did not fur- 
nish compensation for the necessary loss shown. 


Error from the district court for Saline county. Tried 
below before Hastines, J. Ieversed. 


J. H. Grinm and J. R. Webster, for plaintiffs in error. 

References: Baltimore & O. R. Co. v. Bambrey, 16 Atl. 
Rep. [Pa.] 67; Head v. Georgia P. R. Co., T9 Ga. 359; Ala- 
bama G. 8S. R. Co. v. Ieddleston, 3 So. Rep. [Ala.] 53; South 
&N. A. RR. Co. v. Huffman, 76 Ala, 496; Louisville, N. A. 
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& C. BR. Co. rv. Wolfe, 27 N. E. Rep. [Ind.] 606; Huglish v. 
Delaware & Iudson Canal Co., 66 N.Y. 454; Chicago, 8. 
L. & P. RR. Co. v. Holdridge, 118 Ind. 281; St. Louis, A. & 
T. It. Co. v. Mackie, 9S. W. Rep. [Tex.] 451; Shepard v. 
Chicago, R. I. d P. R. Co., 41 N. W. Rep. [Ta.] 564; HUIs- 
worth v. City of Iairbury, 41 Neb. 881; Stanwood v. City 
of Omaha, 38 Neb. 552; Slernberg v. State, 36 Neb. 307. 


J. W. Deweese, F. I. Foss, and F. FE. Bishop, contra. 

References: Church v. Chicago, MW. & S. P. R. Co., 60 N. 
W. Rep. [S. Dak.] 854; Chicago & A. R. Co. v. Randolph, 
53 Ill. 515; Ohio & M. R. Co. v. Applewhite, 52 Ind. 546; 
Barker v. New York C. R. Co., 24 N. Y. 599; Beauchamp v. 
International & G. N. R. Co., 9 Am. & Eng. R. Cas. [Tex.] 
307; State v. Brady, 69 N. W. Rep. [Ia.] 290; Tyler v. Chi- 
cago &d N. W. wk. Co, T1 N. W. Rep. [Ia.] 5386; People v. 
Dow, 64 Mich. 717; Sira v. Wabash R. Co., 21 S. W. Rep...’ 
[Mo.] 905; Georgia Railroad & Banking Co. v. Eskew, 47 
Am. & Eng. R. Cas. (Ga.] 6385; Leiwis +. Flint & P.M. R, 
Co., 18 Am. & Eng. R. Cas. [Mich.] 263; Henry v. St. Louis, 
K. C.& N. R. Co., 12 Am. & Eng. Ii. Cas. [Mo.] 288; Plutt 
v. Chicago & N. W. BR. Co., 21 Am. & Eng. R. Cas. [Wis.] 
319; Pittsburg, C., C. & 8S. L. R. Co. v. Lightcap, 34 N. FE. 
Rep. [Ind.] 248; Allen v. Wilmington & W. Rh. Co, 8 Am. & 
Eng. R. Cas. n.s. [N. Car.] 257; Noble v. Atchison, T. & 8. 
I, k. Co., 5 Am. & Eng. R. Cas. n. s. [Okla.] 309; Trot- 
linger v. East Tennessee, V. & G. R. Co., 18 Am. & Eng. R, 
Cas. [Tenn.] 49; White v. Uransville & T. H. BR. Co., 33 N. 
E. Rep. [Ind.] 274; Yowrusend v. New York C. & H. R. R. 
Co., 56 N. Y. 301; Selleck v. Lake S. & M. 8. BR. Co., 23 Am. 
& Eng. KR. Cas. [Mich.] 340; Carsten v. Northern P. R. Co., 
44 Am. & Eng. R. Cas. [Minn.] 394; Brown v. Chicago, AL. 
€ 8. P. Rk. Co, 3 Am. & Eng. R. Cas. [Wis.] 444; eras | 
& P.R. Co. v. Ludlam, 57 Fed. Rep. 484 


Harrison, ©. J. 
For each of the plaintiffs in error an action was insti- 
tuted to recover the damages alleged to have been caused 
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by their wrongful, unlawful, and forcible ejection, before 
arrival at their destination, from a train of the company, 
on which they were passengers. The causes of action 
originated in the same occurrences and the causes were 
consolidated and but one trial had. There were verdicts 
and judgments for the plaintiffs, which on error to this 
-court in behalf of the company were reversed and the 
causes remanded. <A second trial in the district court 
resulted in verdicts and judgments for the plaintiffs, but 
-being dissatisfied with the amounts of recovery they - 
now present the causes here for review. The facts were 
stated in a former opinion (see 51 Neb. 167) and we will 
not restate them, but for the main facts refer the reader 
of this opinion to that one. 

The company was allowed to introduce what are 
termed in railway business “train sheets,” the memo- 
randa or records made by a train dispatcher of arrivals 
and departures of trains to and from stations. That 
these were admitted in evidence is the burden of one of 
the assignments of error. Whether the action of the 
court in overruling objections to the introduction of 
these “train sheets” was or was not erroneous is with- 
out weight at this time, with the existing conditions of 
the evidence in regard to the movements of the trains 
on which the plaintiffs traveled at the time of the oc- 
currences in which these suits originated; and of the 
train on which they should have made a part of their 
journey the evidence contained in the “train sheets” 
could not possibly prejudice the rights of the plaintiffs. 

It is complained that the seventh instruction given on 
the court’s own motion was erroneous. In the assign- 
ments in the motion for a new trial this was grouped 
with other instructions, and to some of the group no ex- 
ceptions seem to have been noted, and some were with- 
out error; hence the assignment must be overruled. 

It is also urged that the court erred in giving instruc- 
tion numbered eight, requested by the company. In 
the complaint of this action in the motion for a new trial 
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this is joined with another to which there was no excep- 

tion, and against which no objection is at this time 

raised, and the assignment must be held unavailing. 

It is argued for the company that it was the duty of 
the plaintiffs to ascertain where, when, and how they 
could travel to their destination by the trains of the 
company, what changes would be necessary, and, ap- 
parently having failed in the duty, they had no just eause 
of complaint against the company. A number of other 
‘and further more or less connected matters are also dis- 
cussed. However all these things may be, we are satis- 
fied that, under the facts undisputed ov established and 
those which on conflicting evidence were determined 
necessarily favorably to plaintiffs in order to reach a 
general finding in their behalf, the question of whether 
they’ had done all that in the exercise of ordinary pru- 
dence under the circumstances was required in making 
inquiries relative to the running and stopping of trains 
at stations was a matter of fact, and if so, was for the 
consideration and determination of the jury; and as the 
verdict was for the plaintiffs, it must be concluded that 
this, with other facts elemental of the groundwork of 
such a verdict, was decided in their favor. 

It is also complained that the damages awarded the 
plaintiffs were inadequate. This contention is correct, 
The amounts of the verdicts were below the pecuniary 
loss established; hence the judgment must be reversed. 
(Stanwood v. Omaha, 38 Neb. 552; Hllsworth v. City of Fair- 
bury, 41 Neb. 881.) 

It is complained that testimony was excluded of the 
cost of the railway tickets which had been purchased by - 
plaintiffs for passage over the company’s line of road to 
Haigler, the place to which they were traveling. Rela- 
tive to this it may be said that to give the court a full 
knowledge of what it was sought to show in the answer 
to the interrogatory to which an objection was sustained, 
and to direct attention to its relevancy and materiality, 
if any it would possess, it was necessary that an offer of 
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proof should have followed the ruling of the court. There 
was no offer, and the alleged error will not be reviewed. 


REVERSED AND REMANDED. 


A. P. S. Sruart v. BANK OF STAPLEHURSTD, | = 


Fitrep Fresruary 9,1899. No. 8611. 


1. Removal of Causes: Jurispicrion. In an action in a state court, 
wherein a removal to a United States court is sought under the 
provisions of section 2 of the act of congress of March 3, 1887, 
as corrected in 1888 (see 25 U. S. Statutes at Large, p. 434, ch. 
866), and it appears from the face of the record that the suit is 
not a removable one, the application does not deprive the state 
court of its jurisdiction, 


: Prockeptixncs PENDING DETERMINATION. The better 
practice in such a case is, upon a proper application in the state 
court for removal to the federal court, for the state court to sus- 
pend proceedings in the suit and await the action of the federal 
tribunal on a motion to remand, but its action during the interim 
may be of force and valid. 


. 


3. National Banks: Dinecrors: Fatse Reports. Directors of a na- 
tional bank, who, in simulated performance of the duties pre- 
seribed by the law applicable to such an institution relative to, 
the preparation and publications of advertisements, statements, 
and reports, knowingly make and publish false statements and 
reports of the financial condition of the bank with intent to de- 
ceive, and such matters are believed and acted upon by parties 
to their damage, are liable for the damages in an action for the 
deceit. 


: : ———: CUMULATIVE REMEDIES. The liabilities 
which are fixed in the national banking law for violation of its 
provisions are not exelusive and do not preclude the action for 
deceit. 


The petition in the case at bar held to state 
a cause of action for deceit and not for relief under the national 
banking law, and to present no federal question for adjudication, 


Persons Arrectrp. The statements and reports 
which are required and are made to the comptroller and pub- 
lished in the newspapers have among their purposes that of con- 
veyance of information to those persons, each or all, who con- 
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template dealings with the bank in which its financial condi Y on 
enters as a vital matter. 


7. Parties: Joinper: Torr. A petition in an action for a tort which 
joins several parties as defendants, if it states a joint act and 
relative to a tort which may from its nature be joint or com- 
mitted by persons in combination, is not open to attack by de- 
murrer on the ground of misjoinder of parties defendant. 


8. Review: ASSIGNMENTS OF ERROR. Questions of, which there is no 
assignment in the petition in error will not be considered on re- 
view. 


Error from the district court of Seward county. 
Tried below before Barns, J. Affirmed. 


C. C0. Flansburg, for plaintiff in error: 


Tt was the duty of the state court, upon the filing of the 
petition and bend, to proceed no further in the cause. 
(Stevens v. Phenix Ins. Co., 41 N. ¥. 149; Shaft v. Phonic 
Mutual Life Ins. Co., 67 N. Y. 544; State v. Coosaw Mining 
Co., 45 Ted. Rep. 804; Torrent v. Martin Lumbcr Co., 37 
Tred. Rep. 727; Clark v. Chicago, M. d 8. P. R. Co., 11 Fed. 
Rep. 355; Sweet v. Chicago, M. & 8. P. R. Co., 11 Fed. Rep. 
355; Hatch v. Chicago, R. I. & P. R. Co., 6 Blatch. [U. 8.] 
105.) 

The question of jurisdiction belongs to the federal 
court and must be determined there exclusively (Cobb 
v. Globe Mutual Life tus. Co., 5 Fed. Cas. 2, 921; Pisk v. 
Union P. R. Co., 8 Blatch. [U. S.] 243); and the fact that 
other than federal questions may arise in the course of 
the litigation cannot withdraw the question from the 
jurisdiction of the federal court. (Tennessee v. Davis, 100 
U.S. 294; Mackaye v. Mallory, 6 Fed. Rep. 751; Osborne v. 
Bank of United States, 9 Wheat. [U. S.] 138; Butterfield 
v. Home lus. Co., 14 Minn. 810; Gordouw v. Longest, 16 Pet. 
[U. 8.] 97; Kanouse v. Martin, 15 How. [U. 8.] 198; French 
v. Hay, 22 Wall. [U. S.] 250; Gaines v. Fuentes, 92 U.S. 10; 
New Orleans, WM. & C. R. Co. v. Mississippi, 102 U. 8. 135; 
Baltimore & O. R. Co. v. Koontz, 104 U. S. 14; Wilson vv. 
Western Union Telegraph Co., 84 Fed. Rep. 562; Marshall 
v, Holmes, 141 U.S. 589; Removal Cases, 100 U. S. 472; 


st 
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Morey v. Lockhart, 123 U.S. 56; Wilkinsow v. Nebraska, 123 
U.S. 286; Sherman v. Grinuell, 223 U.S. 679; Bressler v. 
Wayne County, 25 Neb. 468; Witzgerald v. Fitzgerald & 
Mallory Construction Co., 41 Neb. 874; Freeman v. Lowe, 
24 How. [U.8.] 451.) 

As to what is a federal question see: Leather Manu- 
facturers Bank v. Cooper, 120 U. S. 778; Carson v. Dunham, 
121 U.S. 421; St. Paul, Wo dé WR. Co. v. St. Paul & N. P. 
R. Co., 68 Fed. Rep. 18; Cohens v. Virginia, 6 Wheat. [U. 
S.] 357; Van Allen v. Atchison, C. & P. R. Co., 3 Fed. Rep. 
DAT. ’ 

As to what the federal question involved see: National 
Exchange Bank v. Peters, 44 Fed. Rep. 13; Pollard v. Bailey, 
20 Wall. [U. 8.] 520; Mourth Nat. Bank c. Franeklyn, 120 
U.S. 747; Ripley v. Sampson, 10 Pick. [Mass.] 870; Stone 
v. Wiggin, 5 Met. [Mass.] 316; Gray v. Coffin, 9 Cush. 
[Mass.] 192; Cole v. City of Muscatine, 14 Ta. 296. 

A petition in the nature of a common-law action of 
deceit for damages on the ground of false representations 
is insufficient unless it shows the representations were 
made to the person complaining. (Smithers v. Calvert, 44 
Ind. 242.) 

When parties severally liable for distinct torts are 
joined as defendants in a single action it is good ground 
of demurrer. (Franklin Fire Ins. Co. v. Jenkins, 8 Wend. 
[N. Y.] 180; Pomeroy, Remedies & Remedial Rights secs. 
308, 309.) ; 


George W. Lowley, Pound & Burr, Roscoe Pound, and Biggs 
& Thomas, contra: 

Assignments of error not discussed in the brief are 
waived. (8 Ency. Pl. & Pr. 717; Wood Mowing & Reaping 
Machine Co. v. Gerholt, 47 Neb. 397; City of Kearney v. 
Smith, 47 Neb. 408; Glaze v. Parcel, 40 Neb. 732; Hrek v. 
Omaha Nat. Bank, 438 Neb. 618.) 

Question not raised by proper assignments of error 
will be disregarded. (8 Ency. PI. & Pr, 117; @ust v. 
Olmsted, 47 Neb, 893.) 
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The district court had jurisdiction and the case was 
not removable. (Tennessee v. Union & Planters Bank, 152 
U.S. 454; Cherokee Nation v. Georgia, 5 Pet. [U. S.] 69; 
Gold-Washing & Water Co. v. Keyes, 96 U. S. 201.) 

The proceedings of a state court, after a petition and 
bond for a removal which is refused by the state court, 
depend upon the fact whether the cause is in fact remov- 
able or not. (Stone v. South Carolina, 117 U. 8. 480; Carson 
v. Hyatt, 118 U. 8. 279; Burlington, C. R. & N. BR. Co. v. 
Dunn, 122 U.8. 513; Crehore v. Ohio & MW. R. Co., 181 U.S. 
240; Missouri P. R. Co. v. Fitzgerald, 160 U. 8. 556.) 

A published false statement of the condition of a bank 
is actionable though not addressed to the individual de- 
frauded. (Salmon v. Richardson, 80 Conn. 360; Bartholo- 
mew v. Bentley, 15 O. 639; Scale v. Baker, 70 Tex. 283; 
Morgan v. Skiddy, 62 N.Y. 319; Huntington v. Attrill, 118 
N. Y. 365; Solamon v. Bates, 118 N. Car. 311; Caldiell v. 
Bates, 118 N. Car. 323; Tate v. Bates, 118 N. Car. 287; 
Hidgington v. Fitzmaurice, 29 L. R. Ch. Div. [Eng.] 459; 
Peek v. Gurney, 8 Moak [Eng.] 2; Westervelt v. Demarest, 
46 N. J. Law 87.) 


Harrison, C. J. 


The defendant in error instituted this action in the 
district court of Seward county and alleged for cause 
that the plaintiff in error and parties who were co-de- 
fendants were at the times of the occurrences upon which 
the suit was predicated, directors of a national bank, in 
the business which its name indicates, in the city of Lin- 
coln, and at various stated times mad* and published, or 
caused them to be published, in newspapers of general 
circulation in said city, and in the state of Nebraska, cer- 
tain false ‘statements of fact of and concerning the bank 
of which they were directors, and its matters of business, 
and which related to its solvency and reliability; that 
such statements were made and published with a knowl- 
edyve of their falsity and with an intent to mislead and 
deceive the public and the defendant in error, aud that 
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the statements accomplished or served the purpose for. 
which they were intended; that the defendant in error 
was thereby induced to deposit money to a large amount, 
stated in the petition, in the said bank, which was lost 
by reason of the insolvency and failure of the said bank. 
The commenccment of the action was-of date February 
25, 1895. On March 29, 1895, the plaintiff in error and 
his co-defendants filed an application or petition for the 
removal of the cause to the United States circuit court 
for the district of Nebraska. Said petition was accom- 
panied by the requisite bond. On April 1, 1895, there 
was filed in the state court for the plaintiff in error and 
each of his co-defendants a demurrer to the petition. 
These were on April 5, 1895, overruled and the applica- 
tion for removal was denied. 

There appears in the record the following, as setting 
forth what was done in the cause in the federal court: 

“And on the 14th day of October, 1895, the following 
order was made: : 

“Mis cause having been heard on the motion of the 
plaintiff to remand the same to the state district court 
in and for Seward county, Nebraska, from whence it 
came, Messrs. Pound & Burr and Biggs & Thomas ap- 
peared for the plaintiff and Deweese & Hall, C. O. Whe- 
don, and ©. C. Flansburg for the defendants, whereupon, 
after careful consideration thereof, and being fully ad- 
vised in the premises, it is now on this day considered, 
ordered, and adjudged by the court that said motion be, 
and the same is hereby, overruled, to which ruling and 
order by the court said plaintiff by his attorneys then 
and there duly excepted.’ 

“And on the 8th day of May, 1896, the following fur- 
ther order was made in said cause, 4. e: 

“<‘This cause coming on for hearing on the motion of 
the plaintiff to remand the same to the state district 
court in and for Seward county, Nebraska, from whence 
it came, was argued and submitted to the court by at- 
torneys for the respective parties, whereupon, after care- 
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ful consideration thereof, and being fully advised in the 
premises, it is now on this day ordered and adjudged by 
the court that said motion be, and the same is hereby, 
sustained, and said cause is remanded to the said district 
court in and for Seward county, Nebraska, from whence 
it came.’ ” 

May 6, 1895, answers were filed in the state court for 
all parties sued except the plaintiff in error. July 9, 1895, 
and during the pendency of a term of the state court, a 
judgment by default was rendered therein against the 
plaintiff in error, and the casc is presented for him to this 
court by error proceeding. The petition in error is as 
follows: 

“1. The petition does not state facts sufficient to con- 
stitute a cause of action against this plaintiff and in fa- 
vor of the defendant in error. 

“2. The court had no jurisdiction to render said judg- 
ment. 

“3. The court erred in overruling the demurrer of this 
plaintiff to said petition. 

“4. The court erred in exercising jurisdiction of said 
cause after the same was removed to the circuit court 
of the United States within and for the district of Ne- 
braska. 

‘S. The court erred in rendering a judgment by default 
against plaintiff in error while said cause was pending 
on removal proceedings in the circuit court of the United 
States. 

“6. The court erred in assuming to determine whether 
said cause was properly removed under the acts of con- 
gress and assuming to withdraw said action from the 
proper circuit court of the United States.” 

It is first argued for plaintiff in error that as the juris- 
diction of the state court in the cause ceased as soon as 
the application for removal was filed, it could not further 
proceed therein, and its subsequent acts were void. In 
section 2 of the act of March 8, 1887, as corrected in 1888 
(see 25 U. S. Statutes at Large, p. 484, ch. 866), amenda- 
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tory of the act of 1875, it is provided: “That any suit of 
civil nature, at law or in equity, arising under the 
constitution or laws of the United States, or treaties 
made, or which shall be made, under their authority, 
of which the circuit courts of the United States are 
given original jurisdiction by the preceding section, 
which may now be pending or which may hereafter be 
brought in any state court, may be removed by the de- 
fendant or defendants therein to the circuit court of the 
United States for the proper district.” The act further 
provides that the application shall be by petition, ac- 
companied by a bond and the time when it shall be filed, 
and when it has been done, “it shall then be the duty of 
the state court to accept said petition and boud and pro- 
ceed no further in such suit.” (25 U.S. Statutes at Large, 
p. 435, ch. 866, sec. 3.) If the case is a removable one, and 
the petition and bond are filed, the state court should, as 
stated in the portion of the statute we have quoted, pro- 
ceed no further in the suit. It has no jurisdiction to do 
so, and it is probably better, in all cases where the peti- 
tion for removal accompanied by the bond has been pre- 
sented, especially if the right of removal is questionable 
or doubtful, to await in the state court the action of the 
United States court on the point of the remoyability of 
the suit. An examination of the authorities discloses 
much confusion and conflict on the subject now under, 
discussion, but it may be said that if the cause for re- 
moval exists and is disclosed by the record, if the appli- 
cation is made, if the proper papers are filed, the jutis- 
diction of the state court ceases without and despite any 
choice or act on its part. It may also be stated that if 
the cause is in fact not a removable one, and that it is 
not appears on the face of the record, or is disclosed by 
the papers, the case is not removed, and the state court 
does not lose, but retains, its jurisdiction, and action 
therein, even during the time a transcript is on file in the 
United States court, may be good and ultimately prevail. 

We have no doubt that in all cases the better course 
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is to suspend proceedings in the state court until the 
court of removal has acted on the matter on a motion tu 
remand, but, as we have just stated, there may be cases 
wherein the records disclose their non-removable char- 
acter, and in any such the state court retains jurisdiction, 
notwithstanding the removal proceedings. (Dillon, Re- 
moval of Causes [5th ed.] sec. 143; Tennessee vr. Union & 
Plantérs Bank, 152 U.S. 454; Walker v. Collins, 167 U.S. 
57; Chappell cv. Waterworth, 155 U. 8. 102; Blair v. West 
Point Mfg. Co. 7 Neb. 146, and cases cited; Gold-Washing 
& Water Co. v. Keyes, 96 U.S. 199; Birlington, C. R. & 
N. AR. Co. v. Dunn, 122 U.S, 518; Stone v. South Carolina, 
117 U.S. 430; Carson vr. Wyatt, 118 U. 8. 279.) An exam- 
ination of the petition herein convinces us that it did not: 
declare on any cause of action conferred by statute or 
United States law. It was not to enforce a liability aris- 
ing solely by reason of the violation of any provision of 
the national banking law. There was in the petition a 
direct statement of an action for false representations, 
or more properly and generally stated, for deceit. Some 
of the acts declared npon may have been violations of the 
national banking act, but they were not relied upon as 
such, nor was a remedy sought under said act. The peti- 
tion for removal did not in its statements of facts present 
any stronger reason or cause for removal than was dis- 
closed by the original petition in the action. There were 
some conclusions averred in it, but these did not 
strengthen it beyond its statements of facts. The acts 
which constitute the basis for an action similar to the 
one at bar may be within or without the duties of officers 
or directors of a national bank, and they may be violative 
or not of the duties of the parties sued, as directors of 
a national bank, and the acts may furnish cause for a 
common-law action of deceit (Prescott vr. Taughey, 65 Fed. 
Rep. 653; Geruer ¢. Thompson, T4 Fed. Rep. 125; Verchants 
Nat. Bank v. Thoms, 28 W. L. B. [O.] 164; Bartholomew v. 
Bentley, 15 O. 660; Morawetz, Private Corporations sec. 
573); and any action which might accrue by reason of 
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the same acts under the national banking law would not 
be exclusive of another action and would not exclude the 
one of deceit. (Prescott v. Lauyhey, supra.) 1t seems clear 
that the record disclosed on its face that the case was 
not one which could be removed and that the state court 
did not lose its jurisdiction. 

Another point of argument is that in an action of de- 
ceit it must appear that the representations alleged in the 
complaint were made directly to the complainant. We do 
not think this is tenable. The representations, if made 
for the whole or any of the public, if seen and relied and 
acted upon by any person, and damages result, the right 
of action arises. (Merchants Nat. Bank v. Thoms, supra; 
Prewitt v. Trimble,.92 Ky. 176; Tate v. Bates, 118 N. Car. 
287, 24 S. E. Rep. 482; Graves rv. Lebanon Nat. Bank, 10 
Bush [Ky.] 28; Seale v. Buker, 70 Tex. 283, 7S. W. Rep. 
742; Peek v. Gurney, 8 Moak [Eng.] 2; Westervelt v. Dem- 
arest, 46 N. J. Law 37, 50 Am. Rep. 400.) 

It is also contended that the petition was defective in 
its joinder of the parties defendant in an action of deceit. 
The petition charged joint actions of the defendants, and 
the acts were such as might be done in. combination; 
hence it was not open to attack by demurrer for an im- 
proper joinder of parties. (Pomeroy, Remedies & Re- 
medial Rights secs. 281, 307; Stiles v. White, 11 Met. 
[Mass.] 856; White v. Sawyer, 16 Gray [Mass.| 586; Con- 
solidated Ice Machine Co. v. Keifer, 134 Ill. 481; Wisconsin 
C. R. Co. v. Ross, 142 Ill. 9; City of Chicago v. Babcock, 148 
Tll. 358.) This disposes of all the questions argued which 
were raised by the assignments in the petition in error. 
There was another point presented, but it was not as- 
signed for error in the petition, hence need not be con- 
sidered. (Post v. Olmsted, 47 Neb. 893.) It follows that 
the judgment of the district court will be 


AFFIRMED. 
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A. P. §. Stuart v. THOMAS BAILEY. 
A. P. 8S. Sruarr vy. IsAac Hort. 
A. P.S. Sruart v. JONES NATIONAL BANK. 
A. P. 8. Sruart v. UricaA BANK. 


FILED FEBRUARY 9,1899. Nos. 8612, 8613, 8614, 8615. 


Removal of Causes: NATIONAL BANKS: FALSE STATEMENTS: LIABILITY 
oF DrrEctors. Judgments affirmed pursuant to rulings in pre- 
ceding case. (Stuart v. Bank of Staplehurst, 57 Neb. 569.) 


PROCEEDINGS IN Error from the district court of Sew- 
ard county. Tried below before Bares, J. Affirmed. 


THE parties filed the following stipulation: 

“It is hereby stipulated by and between the parties 
plaintiff and defendant in the above entitled causes, re- 
spectively, that briefs shall be filed in the first numbered 
case, No. 8611, A. P. S. Stuart against Bank of Staple- 
hurst. It is further stipulated and agreed that inasmuch 
as the records in all these cases are alike, and the same 
identical points are raised by the petition in error in each 
case, that the order of the court made in No. 8611, A. P. 
S. Stuart against Staplehurst, shall be the order in each 
7 the other cases and shall be entered therein; that if 
No. 8611 is reversed, al] said causes shall stand reversed, 
and if said No. 8611 is affirmed, all of said causes shall 
stand affirmed, the same as if the briefs were filed and 
arguments made separately in each of said cases.” 


C. C. Flansburg, for plaintiff in error. 


George W. ys Pound & Burr, and Biggs & Thomas, 
contra. . 


HARRISON, C. J. 


The above stipulation speaks for itself, and in accord- 
ance with its terms an order of affirmance of the judg- 
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ment is entered in each case. (Stuart v. Bank of Staple- 
hurst, 57 Neb. 569.) 


AFFIRMED. 


PLATTSMOUTH WATER COMPANY, APPELLEE, V. ANSELMO 
B. SMITH ET AL,, APPELLANTS. 


Finep FEBRUARY 9, 1899. No. 8554. 


1. Review: Evipexcr. The decision of a trial court on litigated 
matters of fact will not be disturbed on review, if sustained by 
sufficient evidence, or as a conelusion from all the evidence, it 
is not manifestly wrong. 


2. Waters: RIPARTAN Rieuts, Riparian owners upon streams of water 
are entitled, in the absence of grant, license or prescription, to 
the usual, natural flow of water in the streams, without ma- 
terial alteration. 


APPEAL from the district court of Cass county. Heard 
_below before CHapman, J. Affirined. 


Allen Beeson and Jesse L. Root, for appellants. 
A. N. Sullivan and John A. Davies, contra. 


HARRISON, C. J. 


The appellee, the Plattsmouth Water Company, fur- 
nished, through its system of water-works, the water 
used in the city of Plattsmouth, and was the owner of 
a tract of land on which was situated its pumping ap- 
paratus, pump house, ete. It drew at the time of the 
inception of this suit the greater portion of the water 
required from a channel, or, as it was called by some wit- 
nesses, a “slough,” which had its course near the pump 
house, through a tract of land in the angle formed by the 
confluence of the Platte and Missouri rivers, and there 
flowed through this channel—for such it was whether 
merely a slough or not—water which entered it from the 
Platte river. It is contended herein on behalf of one 
party that this channel was all within and a part of the 
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bed of the Missouri river, and but a portion of the water 
of said river which here had pursued its way through a 
sand bar, apparently, for a short distance separated from 
the main body of the water of the stream. The head of 
the channel] was at or near the mouth of the Platte river, 
or at or near where the Platte river emptied into the 
Missouri. The flow of water in the channel was not at 
one season of the year sufficient in quantity to fully an- 
swer the purposes of the water company; and to increase 
the supply the company ordered to be constructed at the 
head of the channel what is termed in the evidence a 
“dam,” the effect of which was to deflect from its course 
in the Platte river a larger quantity of water than would 
ordinarily be the case, and cause it to run down the 
channel. The company at some points along the channel 
had removed accumulations, principally of sand, which 
were obstructing the freé flowage of the water, and had 
by such action increased the volume of water in the 
channel. The appellants had taken steps, or were about * 
to proceed, to remove the company’s dam or put in an- 
other which would counteract or destroy the effective- 
ness of the one belonging to the company, and also the 
other work it had done in the removal of obstructive 
material from the channel; and, to enjoin them, the 
company instituted this action. The appellants an- 
swered, and with some admissions and denials of the 
matters stated in. the petition, in affirmative pleas, as- 
serted ownership of the land through which the channel 
had its course, and also that on which the company hail 
placed its dam, and performed the other labor on or in 
the channel, and asked that the company be enjoined 
from going upon appellants’ land and opening channels, 
or doing anything which would cause the water to flow 
from the main chanuel of the Platte river over or upon 
the said land. Issues were joined, and at the close of a 
trial thereof the court made a general finding for the 
water company, and also the following: 

“The court finds that the plaintiff furnishes water to 


ro 
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the city of Plattsmouth for fire protection, and to its 
citizens for family use and other purposes. The court 
further finds that plaintiff derives its supply of water 
from a well-defined channel in the Missonri river as it 
lawfully might. The court further finds that in seasons 
of low water that a portion of the water of the Platte 
enters the Missouri river through said channel, and that 
said channel has been in existence since the first govern- 
ment survey. The conrt further finds that the acts of 
plaintiff in taking water from said channel and in keep- 
ing the channel open was a reasonable use of said chan- 
nel, and does not infringe the rights of the riparian own- 
ers. The court further finds as a conclusion of Jaw that 
the plaintiff is entitled to the relief prayed for, to which 
findings the defendants except.” 

A temporary injunction had been granted at the com- 
mencement of the action, which was as follows: “Upon 
the duly verified petition in this cause, and for good cause 
shown, it appearing to me that the plaintiff is entitled to 
an injunction restraining the defendant from obstruct- 
ing the channel through which the plaintiff derives its 
water supply, through the west half of section 6, in town- 

“ship 12 north, of range 14 east of the sixth P. M., in Cass 
county, Nebraska, it is therefore ordered that a tem- 
porary injunction be granted in this cause restraining 
the defendant, his agents and employés, from obstruct- 
ing the channel through said described land, or diverting. 
the water which it used by the plaintiff and collected in 
its settling basing, or in any manner annoying, harassing, 
or disturbing the plaintiff in the quiet enjoyment of its’ 
franchise in furnishing water to the city of Plattsmouth, 
and its citizens thereof, upon the plaintiff entering into 
an undertaking in the sum of $300 conditioned as re- 
quired by law.” 

The final decree was as follows: “It is therefore or- 
dered by the court here that the injunction heretofore 
eranted be, and the same hereby is, made perpetual, 
enjoining the defendants, and each of them, from di- 
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verting the waters of said channel or interfering or 
molesting the plaintiff in the use of the waters in said 
stream, according to its chartered duties and powers in 
furnishing the city of Plattsmouth and its citizens a suit- 
able supply of water.” ; 

It was shown by plats of the different tracts of Jand 
just where the meander line of the United States survey 
of land adjacent to the Platte and Missouri rivers ran, 
and it was also shown that the piece of land which had 
been purchased by the water company was east of this 
meander line, or within what was at one time the bed 
or channel of the Missouri river. Indeed, it was shown 
that all of this land which was, incidentally at least, 
within the inquiries of this suit was once of the channel 
of the Missouri river, and that the water had another 
course, further to the east, to which it had gradually 
receded, and occupied, leaving in the main, or at first 
entirely, a bed or sand bar, some portions of which had 
been more or less thickly covered with a growth in some 
places of small timber, and in others of small willows 
and brush. At or near, and to the east of the pump 
house, it was shown to be a sand bar. It was further 
shown that all this land, during freshets or high waters,’ 
had been submerged,—wholly covered by the water of 
the Missouririver. The evidence also disclosed that quite 
a large portion of this land was included within the boun- 

.dary or meander line of the government survey, and had 
been conveyed as fractional parts of sections of land; 
and of some of these fractions or lots, as they were des- 
ignated on the plat, and through which the stream of 
water from which at a lower point the water company 
pumped its supply, the appellants had apparently be- 
come the owners, and been in possession. Tor the ap- 
pellants it is urged that the findings and judgment are 
not sustained by the evidence. Of the findings, the one 
that the company obtained or derived its supply from a 
channel which at that point was in the bed of the Mis- 
souri river was correct; but of the quantity of water 
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taken, or that it was so taken at this specific point, there 
was no complaint, and the appellants were not doing 
anything when this suit was instituted to interfere with 
the mere act of procuring a supply of water, and at the 
particular place, but the appellants were, it was pleaded, 
about to or had done things which would destroy the 
effectiveness of the company’s efforts to increase the flow 
of water through the slough or channel. 

We think best to here insert a statement relative to the 
ownership of, or the rights in or to, the land which was 
the site of the acts and operations which have resulted 
in this suit. The appellants claimed to own all this land 
inclusive of the place at which the water company erected 
the dam to turn water from the Platte river into the 
channel or slough through which it would flow to and 
beyond where its works were situated; and the appel- 
lants did show, to some portions of this land, a chain of 
title to which the United States patent furnished the 
first or inceptive link, and the conveyance to them, or 

“one of them was, the last link added. Of the Jand on 
which the water company built the dam and removed 
sand from the slough which it was in evidence was but a 
sand bar, and that adjacent thereto the appellants had 
what purported to be conveyances of the titles to them 
or one of them; but there was no evidence from which 
it appeared the grantors of said conveyances ever had 
any titles to or rights in the lands described in the con- 
veyances. ‘To these last mentioned portions or pieces 
of the land the appellants did not show a title by con- 
veyance, nor by acts of occupation which will, if con- 
tinued for the statutory time, give title or ownership. 
Where the dam was put in, the evidence in this case dis- 
closes, was on a lot in a section, and within the meander 
line of the Platte and. Missouri rivers, relative to the 
land within the angle of their confluence; and where 
the greater portions of the work of removal of sand from 
the slough was performed was in a sand bar of the Platte 
river, 
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The injunction which was granted to the water com- — 
pany, which we have quoted, was fully warranted by the 
evidence and the law applicable. The appellants could 
clearly not successfully claim to divert the water which 
flowed down this channel from its course, and diminish _ 
the quantity which would naturally run through the 
channel and pass by the property of the water company. 
The latter was entitled to such flow of the water undi- 
minished from its regular, natural volume. It must be 
borne in mind that we do not decide, for it is not pre- 
sented, any question of the water company’s right to 
take from the stream any particular quantity of water, 
or water to supply the city residents or citizens. We but 
decide that it was entitled to have the usual, natural, 
regular quantity of the water in said stream flow unin- 
terruptedly, and without material, diminution or altera- 
tion, through the channel to or past its property. (Gould, 
Waters [2d ed.] sec. 204.) 

We now turn to the question of the right of the appel- 
lants to an injunction against the water company and its © 
performance of certain acts. The appellants did not 
show the entry by the water company upon any lands 
which were owned by appellants. They did show that the 
water company had gone upon land near that owned by 
appellants, and thereby had done certain things which 
had resulted in an increase in the flow of water in the 
slough and through lands which appellants owned. Ac- 
tions for diminution of the quantity of water which 
usually and naturally flows by or through tracts of land 
are frequent; but for the increase of the quantity suits 
are, or rather have been, infrequent. That such an ae- 
tion will lie, see Tilolson tu. Smith, 82 N. HW. 90; Gerrish v. 
New Market Mfy. Co., 30 N. H. 478; Thompson v. Crocker, 
9 Pick. [Mass.] 59; Chapman v. Thames Mfg. Co., 13 Conn. 
268. There was some evidence introduced, more in the 
nature of conclusions than facts, which might probably 
have supported a finding that there had been some acts 
of the water company by which the flow of water upon, 
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through, or over the land owned by appellants had been 
appreciably or materially increased; but whether this 
was true was a matter of fact, and we cannot say from 
a review of all the competent evidence that a contrary 
finding, or that it had not been shown that there had 
been such a material change, or increase or decrease, 
from the wonted flow of the water as to be such an in- 
fringement of the appellants’ rights that a court of equity 
should intervene, was manifestly wrong; hence we can- 
not alter the decision of the court on this branch of the 
case. The decree of the district court, to the extent it 
enjoined the appellants from diverting from the channel 
or slough the flowage of the natural volume or quantity 
of water, and its denial of relief to appellants, is 


AFVIRMED. 


HerMan Mucnow rer an. v. Mary Rew er AL. 
FILED FEBRUARY 9, 1899. No. 8715. 


1. Witnesses: CREDIBILITY: REVIEW. ‘The credibility of witnesses and 
the weight to be accorded to their testimony are matters for 
consideration and determination by the triers of facts, and not 
for the court of review. 


v2 


. Aciion for Damages Resulting from Sale of Intoxicating Liquors: 
Verpicr For PLainrires. Evidence held sufficient-to sustain the 
findings and verdict of the jury. 

3. Misconduct of Counsel: Reconp: Revirw. Averments in a motion 

for a new trial of misconduct of counsel in argument to a jury 

will not present such matter for review, in the absence of any 
other appearance of record of the occurrences upon which the 
averments are based, or of which they purport to be statements. 


Erron from the district court of Saline county. Tried 
below before HAsrines, J. Affirmed. 
HK. S, Abbott and M. 7. Fleming, for plaintiffs in error. 


Hastings & Sands, Samuel Rinaker, and R. 8. Bibb, 
contra, 
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Harrison, C. J. ; 


This action was instituted by Mary Reid, widow of 
George Reid, deceased, in her own behalf and as next 
friend for the other defendants in error, minors and her 
children, and of whom the deceased was the father, to 
recover the damages which it was alleged they suffered 
by reason of the death of the husband and father by acéi- 
dent, and of which a moving or contributory cause was 
his intoxicated condition, which condition was con- 
tributed to by intoxicating liquors sold or furnished by 
one of the plaintiffs in error, then a licensed saloon- 
keeper. The other plaintiffs in error were sureties on 
the bond of the saloon-keeper. Another saloon-keeper 
aud his bondsmen who were joined in the prosecution in 
the suit declined to join in the proscution of this error 
proceeding, and were made defendants in error. Issues 
were joined in the district court, and as the result of a 
trial the widow and children were given judgment, to 
reverse which is the object uf the presentment of the case 
in this court. 

It is argued that there was not sufficient evidence to 
support a finding that Merman Muchow, the saloon- 
keeper, plaintiff in error, either sold or furnished any 
liquor to George Reid, which caused or contributed to 
produce his intoxication on the day of the accident to 
him of which the final result was his death. The argu- 
ment is in part, at least, if nut entirely, based upon the 
proposition that a portion of the testimony, or that of one 
witness, nust be rejected and should not have been given 
credence in the trial court. The questions of the credi- 
bility of this and all witnesses, and the weight to be ac- 
corded any evidence, were for the trial jury, and we can- 
not now set aside its evident determination of them. If 
we view the evidence as a whole——and we cannot do 
otherwise,—we are forced to the conclusion that there 
was sufficient thereof to support the finding, necessarily 
elemental of the verdict returned, that some of the liquor 
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which produced the intoxication of George Reid on the 
day to which we have referred was obtained at the plain- 
tiff in error’s place of business,—his saloon. 

Another coutention for plaintiffs in error is founded 
upon alleged misconduct, during argument to the jury, 
of counsel for the widow and children. Of this it must 
suffice to say that there is nothing in the record to show 
any of the conduct of counsel for any of the parties dur- 
ing the arguments to the jury, or indeed anything that 
then occurred, except it may be said to be evidenced by 
a statement in the motion for a new trial to the effect 
that there were certain matters presented in argument 
to the jury by the counsel for the widow and children, 
and also that the objectionable matter stated by counsel 
in argument to the jury is set forth in-affidavits attached 
to and made a part of the motion for a new trial, and in 
support of the allegations thereof. There are no such 
affidavits in the record now before us; hence there is no 
other or further presentation of the alleged matter of 
the misconduct than what appears in the body of the 
motion for a new trial. There is, then, but a mere aver- 
ment, unsupported by any proof or evidence. This is 
not sufficient to present the stated error for examination, 
and the argument must fail. 

It is also asserted that there was not sufficient evi- 
dence of loss of support. Evidence on this branch of the 
case was ample and undisputed and was not appreciably 
weakened or diminished in force by the allegations of the 
petition and some testimony on the subject, and to the 
effect that, during a stated time prior to his death, 
George Reid had been addicted to the excessive or im- 
moderate use of intoxicating liquors. The evidence dis- 
closed that he had supported his family and had earned 
yearly a specifically stated sum of which his death, of 
course, caused a cessation. It follows that this portion 
of the argument is of no avail. 

We have examined all the objections of plaintiffs in 
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error, and conformably to the conclusions reached the 
judgment of the district court must be 


AFFIRMED. 


FRANK M. Ross, APPELLER, V. CHARLES EH. SUMNER ET At... 
APPELLANTS, 


FILED FEBRUARY 9, 1899. No. 8677, 


1, Vendor and Vendee: Rescission. A false representation by the 
vendor of land situated in another state, as to the character, 
location, and value of the property, relied on by the vendee, who 
had no other knowledge, is ground in equity for rescinding the 
contract. ‘ 


2. Review. The supreme court will not disturb a finding based on 
a conflict of evidence. 


3. Decree. A decree must conform to the pleadings and evidence. 


APPEAL from the district court of Buffalo county. 
Heard below before GREENE, J. Modified. 


Francis A. Brogan, Ira D. Marston, and S. M. Nevius, for 
appellants. 


References: Jones v. Wessel, 40 Neb. 115; Stetson v. 
Riggs, 37 Neb. 797; Ish v. Finlay, 34 Neb. 419; Hodsden v. 
Hodsden, 72 N. W. Rep. [Minn.] 562; Wheatley v. Wheatley, 
102 Ia. 737; New York Life Ins. Co. v. Miller, 32 8. W. Rep. 
[Tex.] 550; Lovett v. Taylor, 34 Atl. Rep. [N. J.] 896; First 
Nat. Bank v. Yocum, 11 Neb. 329. 


John 8S. Kirkpatrick, contra. 


References: Schade v. Bessinger, 3 Neb. 140; Roche v. 
Norfleet, 63 Ill. App. 612; Stinson v. Anderson, 96 Ill. 373; 
Bovee v. Hinde, 135 IN. 187; Provart v. Harris, 150 111. 40; 
Wilson v. Wilson, 158 Tl. 567; Koehler v. Hughes, 148 N. Y. 
d07; Jordan v. Davis, 108 Tl. 336; Prutsman v. Baker, 30 
Wis. 644, 
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Nonrvat, J. 


This suit was instituted by Frank M. Ross for the re- 
scission of a contract for the exchange of lands and to 
require the reconveyance by the-defendants to plaintiff 
of the real estate conveyed by the latter under said con- 
tract. There was a hearing on the merits, and a decree 
against the defendants. They appeal. 

In December, 1894, plaintiff and the defendant Charles 
I. Sumner entered into a verbal contract, whereby the 
former agreed to convey to the latter eighty acres of land 
owned by Ross and situate in Buffalo county, this state. 
In exchange therefor said defendant agreed to convey 
to plaintiff about sixty acres of real estate located near 
Colton, iu San Bernardino county, in the state of Califor- 
nia. Plaintiff, in pursuance of the terms of the agree- 
ment, together with his wife, executed and delivered to 
Mr. Sumner a deed to the Buffalo county real estate, 
which the grantee caused to be duly recorded. Mr. Sum- 
ner likewise executed to Mrs. Ross, the wife of the plain- 
tiff, a deed for the California tract, which, according to 
the undisputed evidence, was merely a temporary convey- 
ance to be held by plaintiff until such time as Mr. Sum- 
ner could procure a more accurate description of his land, 
when the latter and his wife were to execnte a new con- 
veyance of the property which was to be exchanged for 
the said temporary deed. Subsequently, the Sumners 
executed a proper deed, which was sent to his agent, H. 
RB. Strout, at Lincoln, to be by him delivered to plaintiff. 
Mr. Strout duly tendered this conveyance to Ross, who 
declined to accept the same, because he had been induced 
to make the exchange of properties by reason of certain 
false representations made by Mr. Sumner, and that the 
deed tendered did not conform to the contract, in that it 
described two separate tracts, while Mr. Sumner, it is 
asserted, when the trade was arranged, represented that 
his land laid in a single body. This deed was returned 
by Strout to Sumner, and the plaintiff has never received 
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or accepted the same. Subsequently this suit was 
brought. 

It is disclosed that neither party was acquainted with 
ov knew the land the other proposed to exchange, and 
that each relicd upon the representations and statements 
made by the other. Plaintiff alleges as ground for relief, 
and he so testified on the trial, that Mr. Sumner, during 
the negotiations for the exchange, represented to plain- 
tiff that his land was level, consisted of a single tract, 
was worth at least $50 per acre, was all under ditch and 
could be easily irrigated, was good fruit land, and could 
all be cultivated. The defendant denies making the rep- 
reseltations imputed to him, but plaintiff’s version of 
the transaction is in several important particulars cor- 
roborated by the testimony of THI. B. Strout, who, both 
parties agree, was present during a portion of the time 
the trade was being negotiated. The trial court passed 
upon the conflicting evidence, and we decline to review 
the proofs further than to ascertain that they are sufti- 
cient to sustain the findings of fact. A careful perusal 
and scrutiny of the entire evidence leaves no room to 
doubt that the trial court was justified in finding that 
at least more than one of the representations above speci- 
fied were made by Mr. Sumner as an inducement to Mr. 
Ross to deed his land. The evidence, however, fails to 
show that all such representations and statements were 
false and untrue. It was established beyond question 
that Mr. Sumner’s land did not lay together in a single 
body, but consisted of two separate tracts. There was 
likewise evidence tending to show that when the contraci 
for the exchange was made Mr. Sumner’s land was worth 
about $40 per acre, and all of it could not be easily irri- 
gated. These representations, which were shown to be 
false and untrue, were of a material character, and hav- 
ing been relied upon by plaintiff, were sufficient cause 
for the rescission of the contract and for the interposition 
of a court of equity. (Delorac v. Conna, 29 Neb. 791; Afor- 
gan v. Dinges, 23 Neb. 271; Hoock v. Bowman, 42 Neb. 80; 
Stochl v. Caley, 48 Neb. 786.) 
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In argument by defendants it is stated that plaintiff 
should be denied relief because the title to the California 
land remains in Julia E. Ross, plaintiff’s wife, and for 
that reason defendants have not been placed in statu quo 
by returning the consideration. To this proposition there 
is a ready answer. In the first place it is conceded by 
both parties that the deed executed by Mr. Sumner alone 
to Mrs. Ross was regarded as temporary only, to be held 
until such time as a perfect description of the California 
Jand could be obtained, when Mr. Sumner and his wife 
were to execute a permanent conveyance. The “tempo- 
rary deed,” as the first one is called by both parties, was 
never recorded, and it was the understanding of both 
parties that it was to be surrendered to the grantees; 
and in pursuance thereof the deed was returned to Mr. 
Sumner, who testified that he received it by registered 
mail. The delivery of the deed to plaintiff under those 
circumstances and its surrender to the grantor left the 
legal title to the California land in Mr. Sumner. Had the 
deed been executed and received by plaintiff as a perma- 
nent transfer of the property, then a redelivery to the 
grantor would not have revested the title in him. But 
this is not the case at bar. 

The decree does not conform to either the pleadings or 
the evidence in one particular. While the court found 
the issues in favor of the plaintiff, the decree orders a 
reconveyance of the Buffalo county land to Julia E. Ross. 
The pleadings did not ask this to be done, nor did the evi- 
dence warrant an adjudication in her favor. She was not 
before the court. Frank M. Ross was the owner of the 
property, and the decree should have directed a recon- 
veyance of the land to him. The decree will be accord- 
ingly modified. 

DECREE MODIFIED. 
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THEODORE H. Tm POEL, APPELLEE, v. KLIAS B. SHUT 
ET AL., APPELLANTS. : 


FILED FEBRUARY 9,1899. No. 8680. 


1. Contracts: CoNnsTRUCTION. While a court may construe and en- 
force contracts duly entered into, it is not the province of the 
judiciary to make contracts for parties. 


2, Tender. A tender, to be effegtual, must be without conditions and 
made to the party entitled to receive the same. 


3. 


: Cuecks. Ordinarily, a bauk check is not a sufficient tender 
of money. 


4, Parol Evidence: Contracts. <A written contract cannot be varied, 
modified, or contradicted by parol evidence of a prior or con- 
temporaneous agreement between the parties. 


5. Appeal: Practice. Rulings on the admission or exclusion of testi- 
mony cannot be reviewed where the cause is brought to this 
court on appeal. 


6. Contracts: RESCISSION. One is not entitled to a rescission of a con- 
tract who is unwilling to perform his part of the agreement, 


: TIME of PERFORMANCE. The contract for the exchange of 
lands set out in the opinion construed, and held that the forty 
days designated therein for the exchange of deeds did not com- 
mence to run from the time the contract was made, but from 
the effecting of a loan of a certain sum of money stipulated to be 
made by one of the parties in consummation of the trade, 


8. Specific Performance. Under the evidence plaintiff was entitled to 
a specific execution of the contract for the exchange of lands. 


APPEAL from the district court for Burt county. Heard 
below before Krysor, J. J/odified. 


W. G. Sears and W. S. Summers, for appellanis: 


The time limit expired on May 5 and the contract was 
unenforceable thereafter. (Paget v. Park, 52 N. W. Rep. 
[Minn.] 532; Roberts v. Wilcor, 8 W. & S. [Pa.] 470; Shinn 
v. Roberts, 43 Am. Dec. [N. J.] 686; Wells v. Smith, 31 Am. 
Dee. [N. Y.] 274; Curtis rv. Blair, 59 Am. Dec. [Miss.] 257; 
Broun v. Ulrich, 48 Neb. 409; Spaulding v. Fierle, 33 N.Y. 
Supp. 402.) 
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Appellee abandoned his claims by mortgaging the land. 
The court erred in rejecting the evidence as to the agree- 
ment concerning the abstract. (Beyerstedt rv. Winona Jill 
Co., 51 N. W. Rep. [Minn.] 619; Paul v. Owings, 32 Md. 
402; Sire v. Rumbold, 839 N.Y. 85; Hutte r. Wright, 16 Am. 
Dec. [Pa.] 575; Raub rv. Barbour, 6 Mackey [D. C.] 245; 

* Bretto v. Levine, 52 N. W. Rep. [Minn.} 525.) 

Te Poel’s farm is incumbered and Shutt has sold his 
land to Hebebrand, who is a bona fide purchaser. The 
time for performance has passed and specific perforni- 
ance should not now be required. (Welty v. Jacobs, 64 Il. 
App. 285.) 

The decree should require Mrs. Te Poel to join in the 
conveyance. 


4 


Charles Sumner Lobingier, for appellee: 


The rights of the parties became vested and the equi- 
table title passed when the contract was signed (Brewer 
v. Herbert, 30 Md. 301; Pomeroy, Specific Performance sec. 
314; 1 Pomeroy, Equity Jurisprudence [1st ed.] sec. 368); 
and Shutt could not extinguish these rights by merely 
withdrawing the papers which he had deposiled. Shutt 
failed to perform the duties imposed upon him: (1.) By 
not incumbering his farm for $5,000. (2.) By failing to 
pay Te Poel’s creditors the amount of their liens. (3.) 
By not even making a sufficient tender, which must be (a) 
to the proper party (/letcher v. Dougherty, 18 Neb. 224); (0) 
absolute and without qualifications (Tompkins v. Batie, 
11 Neb. 147; Williams v. Bikenberry, 22 Neb. 215); and (¢) 
of actual money, unless waived (Guthman v. Kearn, 8 
Neb. 502; Walter Bros. v. Reed, 34. Neb. 544). (4.) By fail- 
ing to furnish a proper abstract. (5.) By failing to deliver 
or tender to Te Poel a warranty deed. 

On the other hand, Te Poel did all and more than was 
required of him. Shutt could not rescind so long as he 
was in default, nor could he complain of Te Poel’s non- 
performance of duties like the procuring of releases, 
which Shutt himself had prevented by refusing to pay 

42 - 
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the creditors. (Alinneapolis & 8S. L. R. Co. v. Cox, 76 La. 
316; Pryor v. Minter, 31 Neb. 678; Laird v. Smith, 44 N. 
Y. 618; Post v. Garrow, 18 Neb. 682; Mix v. Beach, 46 1. 
311; Crabtree v. Levings, 53 Ti. 526; Potter v. Tuitic, 22 
Conn. 512; [Hubbell v. Von Schocning, 49 N. ¥. 326; Kel- 
logg v. Lavender, 9 Neb. 425; Volte v. Grumimectt, 49 M och. 
453; Bass v. Gilliland, 5 Ala. 161; Clark v. Sears, 3 Ta. 104.) * 

The forty days for exchanging deeds were to run from 
the time Shutt should obtain the loan by incumbcrinz 
his land for $5,000. This must be true, because (1) the 
context requires it; (2) the clause was plainly inserted 
in order to allow time for further details after the loan 
was obtained; (3) appellant’s contention would make the 
period expire and the date of exchange fall on Sunday, 
which is not a business day. But even if the forty days 
were to be construed as running from the date of the 
contract, failure to exchange within that time would not. 
have been fatal, for time was not of the essence. (Langan 
v. Thuminel, 24 Neb. 265; Willard v. Lester, 24 Neb. 205; 
Kellogg v. Lavender, 9 Neb. 418; Merriam v. Goodlett, 36 
Neb. 384; King v. Gsantuer, 23 Neb. 795; Taylor v. Long- 
worth, 14 Pet. [U. S.] 171.) Nor is this rule confined to 
cases where possession has been taken and money paid. 
Hubbell v. Von Schocning, 49 N. Y. 326; Quinn v. Roath, 37 
Conn. 16; Gibbs v. Champion, 3 O. 385; Voléz v. CREE, 
49 Mich. 453.) 

The undelivered and worecorded moines? was no bar 
to specific performance. (ALilliken v. Ham, 86 Ind. 156; 
Filchner v. Fidelity Mutual Fire Ass’n, T2 N. W. Rep. [Ja.| 
530.) Even an actual mortgage would not have been so. 
Tiernan v. Roland, 15 Pa. St. 429; Dahill v. Booker, 140 
Mass. 808.) Nor would any other incumbrance. (Vegib- 
ben v. Perin, 49 Fed. Rep. 188; Oakey v. Cook, 41 N. J. Eq. 
350; Keating v. Gunther, 10 N. Y. Supp. 7345; A/astin v. 
Grimes, 88 Mo. 478; Ley v. Huber, 3 Watts [Pa.] 367.)) ++ 

There was no error in rejecting the offer to show a 
“general understanding” that the “fact” of a Joan by a 
regular loan company should be substituted for the re- 
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quired abstract. (Kaserman v. Fries, 33 Neb. 427; Dodge 
v. Kiene, 28 Neb. 216.) Even had this been error, it could 
not be reviewed on appeal. (Ainsworth v. Taylor, 53 Neb. 
484; Walker v. Smith, 54 Neb. 81.) 

The unrecorded and undelivered deed to Hebebrand is 
no bar to specific performance. (Snowman v. Harford, 57 
Me. 397; Welfley v. Shenandoah fron, Lauber, Muiing & 
Mfg. Co. 38. . Rep. [Va.] 376.) 

Mis. Te Poel died before the decree was rendered, and, 
moreover, was not a party to the suit and could not be 
required to convey. Appellants have cited no case in 
point. 

For centuries the English law has taught the lesson: 
Keep your contracts. ‘fo enforce this lesson it has de- 
vised the very remedy of specific performance here 
sought,—a remedy peculiar to our jurisprudence and 
beneficent in social effects, (Limley +. Wagner, 1D. M. 
& G. [Eng.] 619; French v. Mavale, 2 Dru, & War. [Ir.] 
272.) Appellee has observed this lesson and appellants 
should be compélled to observe it by the affirmance of a 
decree both technically right and morally just. 


Norvat, J. 


On March 26, 1895, Theodore H. Te Poel and Elias B. 
Shutt entered into a written coniract for the exchanee 
of farms. Both parties aud their wives sigued the agree- 
ment, a copy of which follows: 


“TEKAMATL, Nes., March 26, 1895. 

“Phis memorandum witnesseth, that Theodore ll. Te 
Poel has this day traded to Elias B. Shutt his Burt 
county, Nebraska, farm of 400 acres, being the southwest 
quarter northwest quarter and east half northwest quar- 
ter and west half northeast quarter and southeast quar- 
ter, all in section No. 33, and the southwest quarter 
southwest quarter of section No, 34, all in township 22 
north, of range 11 east of the 6th P. M., at the agreed 
price of $12,000, for the Saunders county, Nebraska, farm 


596 NEBRASKA REPORTS. (Vou. 57 


Te Poel v. Shutt. 


of 330.92 acres of said Elias B. Shutt at the agreed price 
of $14,891.40. Theodore H. Te Poel agrees to procure re- 
lease of all incumbrances against his farm and place the 
same of record and furnish abstract of title to his farm 
showing perfect title in him, and to execute to said Elias 
B. Shutt a general warranty deed for the same. The said 
Elias B. Shutt agrees to incumber his Saunders county 
farm for $5,000 for five years, at six per cent annual or 
semi-annual interest, or for such greater amount as he 
may be able to procure thereon at said rate of interest, 
and to execute to said Theodore H. Te Poel a general 
warranty deed, subject to such mortgage as he may put 
thereon in accordance with the foregoing agreement, 
which mortgage and interest said Te Poel, by the terms 
of such deed, shall assume and agree to pay. Said Shutt 
shall also furnish an abstract of title to the Saunders 
county land from date of said Joan to the time of ex- 
change of deeds, showing perfect title in him except said 
mortgage. Tor his trouble and expense in the matter of 
getting loan Te Poel agrees to pay Shutt $70 extra above 
agreed price, and Shutt agrees to get loan as soon as pos- 
sible, and when funds are so borrowed the deeds above 
provided for shall be exchanged and delivered, or within 
forty days at the most. Said Te Poel shall agree with his 
creditors who have liens upon his lands as to amount due 
them, and said Shutt shall pay the creditors the several 
amounts agreed upon by said Te Poel with them to the 
extent of the proceeds of the loan, if so much is required 
to pay the incembrances on Te Poel’s farm. The balance 
of purchase price ($2,891.40) said Te Poel agrees to pay 
in cash to said Shutt when deeds are exchanged as above 
provided for, less any amount of funds that may remain 
in hands of said Shutt out of proceeds of loan after mak- 
ing payments to creditors of Te Poel as above provided. 
The Jand to be deeded by said Shutt is the east half north- 
east quarter and east half southeast quarter section 1, 

township 16, range 7 east, and lots No. 1 and No. 2, sec- 
tion 6, and northwest quarter section 5, and fractional 
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northeast quarter section 7, all in fownship 16 north, 
range 8 east,.Saunders county, Nebraska, being 330.92 
acres. Each party shall assign insurance policies in force 
on buildings on premises, and any difference in value 
shall be paid in cash on basis of pro rate. It is agreed 
that, possession shall not be given by either party until 
March 1, 1896. Te Poel is to have use of rents of Burt 
county farm and Shutt is to have use of rents of Saun- 
ders county farm. J. R. Voree shall pass on abstract to 
be furnished by Te Poel. THEODORE TE POEL. 

“Dora TE POEL. 

“ELIAS B. SHUTT. 
“JANIZA A, SHUTT. 
“In presence of 
“JAMES R. lorer.” 

This suit was instituted by Theadere HW. Te Pocl to en- 
force the specific performance of the contract set out 
above, and frem a decree in his faver the defendants 
Shutts appeal. ; 

_ They contended in the trial court, and so insist here, 
that time was made the essence of the contract, which re- 
quired the conditions and stipwations of the partics to be 
fully performed within forty days from the date of the 
agreement; that the plaintiff wholly neglected, failed, 
and refused to comply with the terms of the contract on 
his part to be performed within the stipulated time; and 
that defendants either did all things reqnired of them by 
and under the provisions of the contract, or’were ready, 
willing, and able to comply with every condition imposed 
upon them within the specified period. If these conten- 
tions of the defendants are well founded, it is perfectly 
plain that the decree is wrong, and must be set aside. It 
will be observed that the contract required of each party 
the performance of several things, and in more than one 
particular the act stipulated to be done by one hinged 
upon the performance by the other party of another dis- 
tinct condition. Thus, lias B. Shutt, among other du- 
ties, was required to procure a loan as soon as possible 
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on the farm he was to convey to Te Poel for a sum not 
less than $5,000, furnish an abstract from the date of said 
loan to the time of exchanging deeds showing perfect 
title in Shutt to the land, except said mortgage, pay Te 
Poel’s creditors the amounts agreed by the latter to be 
due them on tlieir Jiens against his lands, assign insur- 
ance policies and execute to Te Poel a warranty deed, 
subject to such mortgage, with the grantee’s assumption 
thereof. On the other hand, Te Poel obligated himself, 
inter alia, to agree with his creditors as to the amount of 
their liens, obtain release of such liens and have the same 
recorded, furnish au abstract of title to, and execute a 
warranty decd for, the lands owned by him and to be ex- 
changed, assign his insurance policies, and pay the bal- 
ance of the consideration, including a premium or bonus 
of $70 to Shutt for procuring the Joan. An examination 
of the contract in question plainly reveals that the first 
step to be taken in carrying out its terms was the obtain- 
ing of the loan by Shutt on the lands to be deeded by him 
for a sum not less than $5,000. Until this duty was per- 
formed nothing was required of Te Poel. He was to 
agree with his creditors as to the amount due on their 
liens against his farm, and the contract next obligated 
Shutt to pay such creditors, and Te Poel was to obtain 
and record releases of said liens or incumbrances. 

The record shows that Shutt never obtained a loan on 
his farm according to the terms of the contract, but did 
effect a loan about April 26, 1895, for $4,500 only, which 
sum was $500 less than the amount required, and left 
with J. R. loree a blank note and mortgage for Te Poel 
to execute to Shutt for $500. It is claimed that the lat- 
ter could not borrow but $4,500 on the land, and the tak- 
ing of a mortgage to himself for the remaining $500 was 
a substantial compliance with the terms and conditions 
of the contract in question. In this view we are not able 
to concur. The question is not whether the giving of two 
mortgages aggregating $5,000 was as favorable to Te 
Poel as though Shutt had procured a loan of $5,000 and 
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secured the payment thereof by a single mortgage. Our 
inquiry is confined alone to the stipulations of the par- 
ties, and whether the arrangement proposed by Shutt re- 
lating to the mortgages was a compliance with the terms 
of the agreement. Te Poel never obligated himself to 
give Shutt a mortgage for any sum. This court is pow- 
erless to make a new contract, but its province is to con- 
strue and enforce the agreement made by the parties 
themselves. We are constrained to hold that Shutt failed 
to perform one of the first conditions of the contract on 
his part to be observed in not obtaining a Joan on his 
farm for $5,000. It is also shown that Shutt never paid 
the creditors of Te Poel the amounts of their liens as he 
obligated himself to do. Shutt left with J. R. Foree his 
conditional check for $5,000, drawn on a bank with a cap- 
ital of less than half that sum, and in which the drawer 
had no funds to pay the check. But this was not a com- 
pliance with the contract in any particular. Shutt was 
to pay Te Poel’s creditors himself. Moreover, the check 
was never tendered to plaintiff, but was left with Ioree, 
who drew the contract for the exchange of lands. Te 
was not the agent of Te Poel, nor did he have any power 
or authority to bind plaintiff in any way in the transac- 
tion. A tender, to be effectual br available, must be ab- 
solute and unconditional, and made to the party entitled 
to receive the same. (Iletcher v. Dougherty, 18 Neb. 224; 
Tompkins v. Batie, 11 Neb. 147; W illiams v. Hikenberry, 22 
Neb. 215.) Shutt did not produce the money or leave it 
with Foree for Te Poel. The check was ineffectual as a 
tender of money. (Guthman v. Kearn, & Neb. 502; Walter 
v. Reed, 34 Neb. 544.) It would have been different had 
Te Poel dispensed with the actual production of the cash. 
But this he did not do, for the obvious reason he was 
given no opporinnity to object. The alleged tender was 
insufficient because it was not kept good. 

Shutt never furnished an abstract of title to his lands 
to Te Poel as he offered to do. He procured on May 1, 
1895, and introduced in evidence on the trial, a certificate 
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from the register of deeds of Saunders county that no in- 
struments had been filed against the lands owned by 
Shutt since April 26, 1895, the date of the filing of the 
mortgage for $4,500. This was insufficient to show that 
no judgment liens had been obtained against the prem- 
ises, and therefore did not meet the requirements of the 
contract to furnish an abstract of title. 

The defendants attempted to show on the trial by parol 
evidence that at the time the contract was entered into 
it was the general understanding of the parties that in 
case the loan was obtained, for which provision was 
made in the contract, such fact should relieve the neces- 
sity of furnishing an abstract. The offered testimony on 
that branch of the case was excluded, and the ruling is 
now assailed. The testimony was clearly inadmissible 
and was properly ruled out, since parol evidence of a 
prior or contemporaneous agreement is inadmissible to 
vary the terms of a written contract. (Jfills v. Miller, 4 
Neb. 443; Jamilton v. Thrall, 7 Neb. 210; Dodge v. Kiene, 
28 Neb. 216; Kaserman rv. Fries, 833 Neb. 427; lattison v. 
Chicago, R. I. & P. R. Co., 42 Neb. 545; Maawell v. Burr, 
44 Neb. 31; Waddle v. Owen, 48 Neb. 489; Commercial State 
Bank v. Antelope County, 48 Neb. 496.) 

In the next place, the rulings of the trial court on the 
admission or exclusion of evidence are not reviewable in 
a case brought to this court on appeal. (Ainsworth v. 
Taylor, 53 Neb. 484; Walker v. Smith, 54 Neb. 31.) 

Shutt executed a warranty deed for his lands to Te 
Poel, and within forty days from the time the contract 
was made placed the same, with the check and certificate 
of tlie register of deeds already mentioned, in the hands 
of J. R. Foree; but the conveyance was never delivered 
or tendered to Te Poel, nor did Foree have any authority 
to receive the deed for plaintiff. He was merely to pass 
upon plaintiff's abstract, and in so doing was the agent 
only of Mr. Shutt. A tender to any one other than Foree 
would have been just as effectual ag a tender. Immedi- 
ately on the expiration of the forty days from the execu: 
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tion of the contract Shutt procured the deed, check, and 
other papers which he had Jeft with Foree, and claims to 
have rescinded the contract and refused thereafter to 
carry out its provisions. The reason Shutt declined to 
fulfill his contract is, doubtless, because an opportunity 
was presented to dispose of his lands on more favorable 
terms to another party for cash. Shntt himself being in 
default was not entitled to a rescission of the contract. 
(Post v. Garrow, 18 Neb. 682; Pryor rv. Hunter, 31 Neb. 
678.) : : 
The evidence adduced by the plaintiff on the trial tends 
to establish that he complied with all the duties imposed 
upon him by the terms of the contract, at least so far as 
the acts of Shutt, or his refusal to perform his obliga- 
tions, would permit Te Poel to do. The respective stipu- 
lations of the parties were in some respects at least 
mutual and dependent, and were to be performed simul- | 
taneously, so that Sliitt could not rescind the contract 
until he had tendered performance of the stipulations im- 
posed upon him, nor could he take advantage of any de- 
fault of the plaintiff occasioned by his laches. (Crabtree 
v. Levings, 53 1. 526.) The record shows that on May 8, 
1895, Te Poel sent his son to Shutt’s home to inform him 
he was ready to exchange deeds, and three days later Te 
Poel, with witnesses, went to Shutt and requested that 
he carry out the terms of their contract, which the latter 
peremptorily declined to do. Plaintiff tendered Shutt 
a warranty deed for the lands and insurance policies, 
with the balance of consideration, also amount of money 
required to pay off all liens against the property, in- 
formed him of the sum due his creditors, and caused an 
abstract of title to be made and submitted to J. R. Foree. 
Shutt threw the paper on the ground and declined to ac- 
cept or consider the tender. Under the evidence the court 
was justified in finding the plaintiff had so far performed 
the contract on his side as to entitle him to a-specific ex- 
ecntion of the agreement by the defendants. 

Counsel for Shutt argue in their brief- that the time 
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limited by the contract for the exchange of deeds expired 
on May 5, 1895, and that plaintiff’s tender is ineffectual, 
having been made subsequent to that date. This conten- 
tion is not well founded. It will be observed that the 
contract does not fix May 5 as the limit for exchanging 
deeds. The only stipulation on the subject is that “Shutt 
agrees to get loan as scon as possible, and when funds 
are borrowed the deeds above provided for shall be ex- 
changed and delivered, or within forty days at the most.” 
If the forty days are to be computed from the date of the 
contract, then the time limit expired on May 5. A con- 
sideration of the entire contract, and of the various duties 
imposed upon each party, in connection with the lan- 
guage employed, makes it reasonably certain that the 
time limit was not to date from the execution of the con- 
tract, bnt vather from the period the funds were bor- 
rowed by Shutt. It might have consumed the entire first 
forty days from the execution of the contract, or more, 
to complete the loan, in which event no time would have 
remained for paying Te Poel’s creditors, the obtaining 
of a discharge of the several liens, the paying the bal- 
ance of the purchase price, the procuring abstracts of 
title and the exchanging of deeds. The clause quoted 
makes no reference to the date of the contract, but does 
specify the borrowing of funds, and it is very evident 
that it was the intention of the parties that it was from 
the occurrence of this event that the period fixed for the 
exchange of deeds should be counted. As Shutt did not 
borrow the amount of money called for by the contract, 
the time limit for the exchange of title papers had not 
expired when plaintifi’s tender was made. Aside from 
the question whether time was of the essence of this con- 
tract, the court is convinced that plaintiff was not in de- 
fault, but complied substantially with his part of the 
agreement. 
It is urged that relief should be refused. plaintiff be- 
cause he mortgaged his farm on August 14, 1895. It is 
“true he executed a mortgage to his brother on that date, 
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yet it was never delivered to the mortgagee or placed 
upon record, so that the mere execution of the mortgage 
was not an incumbrance of the lands, nor did not pre- 
clude Te Poel from complying with his contract with 
Shutt. (Tiernan v. Roland, 15 Pa. St. 429; and cases* cited 
in brief of plaintiff.) 4 

Another argument advanced by appellants is that 
Shutt is not the present owner of the title to the lands 
which he was to exchange. The record shows that the 
Shutts executed a deed purporting to convey the legal 
title to the property to John Mebebrand, the person to 
whom, after the alleged rescission of the contract in suit, 
Shutt agreed to convey lands. This deed was never deliv- 
ered to the grantee, nor was le aware of its existence 
until a short time before the cause was called for trial 
in the district court. Moreover, Hebebrand was not a 
bona fide purchaser, since he had knowledge of the ex: | 
istence of the rights of the plaintiff. Besides, Hebe- 
brand was made a party to this suit, and he has not ap- 
pealed from the decree. The making of the deed by Shutt 
is no defense to the present suit. (Snowman v. Iarford, 
5T Me. 397; Welfley v. Shenandoah Tron, Lumber, Mining & ~ 

Mfg. Co., 3S. E. Rep. [Va.] 378.) 

The decree is faulty in one particular. It requires Te 
Poel alone to convey his lands to Shutt. It should have 
required Mrs. ‘Te Poel to have joined in the conveyance. 

' Shutt was entitled to receive a warranty deed executed 
by plaintiff and his wife befcre he could be required to 
convey to ‘le Poel. It is sugecsted in the brief of counsel 
that Mrs. Te Poel died before the decree was rendered; 
but the record fails to verify this statement. The decree, 
in the respect just indicated, will be modified, and in all 
other particulars it is affirmed. 


DEGREE MODIFIED. 


*See ante, p. 593. 
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Mary A. JONES, APPELLEE, V. ELIZABETH BURTIS ET AL., 
APPELLANTS. 


FILED FEBRUARY 9, 1899. No. 8699. 


Foreclosure: ALLEGATION oF No PrRoOcEEDINGS AT LAW NECESSARY. 
In a suit to foreclosé a real estate mortgage the petition must 
allege whether any proceedings at Jaw have been had for the re- 
covery of the debt, or any part thereof; and where the answer is 
a general denial, there can be no recovery, in the absence of 
proof sustaining such allegation of the petition. 


APPEAL from the district court of Lancaster county. 
Heard below before HoumsEs, J. Reversed. 


Clark & Alien, for appellants. 


References: Gregory v. Hartley, 6 Neb. 356; Mechan v. 
First Nat. Bank of Fairfield, 44 Neb. 213; Hargreaves v. 
Menken, 45 Neb. 668; Bing v. Morse, 51 Neb. 842; Shufelt 
v. Shufelt, 9 Paige [N. Y.] 47; Cooper v. Bresler, 9 Mich. 
533; Scofield v. Doscher, 72 N. Y. 492. , 


Flansburg & Williams, contra. 


References: Henry & Coatsicorth Co. v. McCurdy, 36 Neb. 
863; Mundy v. Whittemore, 15 Neb. 647, 


NORVAL, J. 


The action was to foreclose a real estate mortgage. 
Plaintiff obtained a decree, and the mortgagors: appeal 
therefrom, claiming that the findings are unsupported 
by the evidence. The petition contains, infer alia, the 
averment that no proceedings at law have been had for 
the recovery of the debt secured by the mortgage, or any 
part thereof. ‘The answer was a denial of each and every 
allegation in the petition contained. On-the trial plain- 
tiff introduced as evidence the note and mortgage in 
question, and rested. No other or further evidence was 
adduced in the case by either party. The question, 
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therefore, is presented whether it was incumbent on the 
plaintiff and appellee to establish on the trial the aver- 
ment of the petition heretofove mentioned. 

Section 850 of the Code of Civil Procedure is in the 
language following: “Upon filing a petition for the fore- 
closure or satisfaction of a mortgage, the complaint shall 
state therein whether any procéedings have been had at 
Jaw for the recovery of the debt secured thereby, or any 
part thereof, and whether such debt, or any part thereof, 
has been collected and paid.” It is conceded by counsel 
for plaintiff, and there is no room to doubt that the stat- 
ute so requires, that a petition to foreclose a mortgage 
on real estate must contain the averment called for by 
the section just quoted, and a petition which omits such 
allegation is demurrable. (Gregory v. Hartley, 6 Neb. 
356; Meehan rv. First Nat. Bank of Fairfield, 44 Neb. 213; 
Hargreaves ve Menken, 45 Neb. 668; Bing v. Morse, 51 Neb. 
842.) In the case last cited it was said: “Whether a 
proceeding at law has been had for the recovery of a 
mortgage debt, or any part thereof, aud whether such a 
debt, or any part of it, has been paid, are essential facts 
which must be pleaded in order to invest the mortgagee 
of a real estate mortgage with the right to invoke a court 
of equity to foreclose such mortgage. The petition filed, 
then, for the foreclosure of a real estate mortgage must 
aver the facts required by section 850 of the Code, or the 
petition will not state facts sufficient to entitle the plain- 
tiff to the relief he demands.” The object or purpose of 
the statute was to prevent the prosecution of an action at 
law and a suit in equity at the same time to collect the 
mortgage debt, and the legislature has required that the 
plaintiff in a petition to foreclose a real estate mortgage 
shall, by suitable averments therein, advise the court 
whether an action at law is pending to enforce the col- 
lection of the same debt. This being a material and 
indispensable allegation in a petition of foreclosure, if 
the same is denied by the answer, no relief can be 
granted in the absence of proof of the truthfulness of 
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such averment. Ordinarily, a pleader is not required to 
prove a negative allegation, but this rule does not obtain 
where the facts are within his own knowledge. No one 
can be better advised than the mortgagee whether any 
action at law is pending to recover the mortgage debt. 
A suit, aided by attachment, might be instituted against 
a non-resident mortgagor to collect the debt without the 
latter’s knowledge. The plaintiff in this case, by reason 
of the general denial in the answer, was required to es- 
tablish, by competent evidence, each material averment 
of the petition, including the one that no action at law 
was pending to enforce the payment of the debt secured 
by the mortgage. In the absence of such proof the de- 
cree cannot stand. 
REVERSED. 


Wiis J. Brown v. A. P. BRINK, RECEIVER, ET AL. 
Finep FEBRUARY 9, 1899. No. 8687 


1. Stockholders: Lianiuity: EXrorceMENT. An action for the enforce- 
ment of the individual liability of the stockholders of a banking 
corporation must be prosecuted by one creditor for the benefit 
of all, or by the receiver of the corporation. : 


: INTERVENTION. A creditor may not inter- 
vene in such an action, instituted by the receiver, at least where 
it is not made to appear that the receiver is not prosecuting the 
ease in good faith for the best interests of the ereditors, or in 
some way has disregarded or violated the duties of his trust in 
that regard. 


' Error from the district court of Sheridan county. 
Tried below before WESTOVER, J. Affirmed. 


W. W. Wood and Stewart &€ M unger, for plaintiff in 
error. 


Frank T. Ransom and W. W. Morsman, contra. 
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Norval, J. 


This action was instituted by the receiver of the Bank 
of Rushville to enforce stockholders’ individual liability 
for the debts of the bank. Willis E. Brown, a creditor of 
the bank, sought to intervene, and his application there- 
for was denied, and upon stipulation of the parties a 
judgment was rendered in favor of the receiver and 
against the defendants for the sum of $2,600. Brown has 
prosecuted a petition in error. 

A single question is presented for the consideration of 
this court, namely, Did the court below err in refusing 
to permit Brown to intervene? We are all of the opinion 
that the answer must be in the negative. It has been 
judicially determined that an action like the present one 
must be brought for the benefit of all the creditors of 
the corporation, and when a receiver has been appointed 
the suit should be prosecuted in his name. (Farmers Loan 
& Trust Co. v. Funk, 49 Neb. 353; German Nat. Bank of Lin- 
coln v. Farmers & Merchants Bank of Holstein, 54 Neb. 593.) 
A receiver for the Bank of Rushville had been appointed, 
and he instituted suit against the stockholders to charge 
them individually for the debts of the corporation, and 
the creditor could not maintain an independent action to 
enforce the same liability against defendants. If Brown, 
therefore, could not in his own right have instituted a 
separate suit, manifestly he could not intervene in the 
one brought by the receiver,—at least, unless it was 
shown that the receiver was either failing to prosecute 
the cause or was in some way disregarding or violating 
the duties of his trust. The petition of intervention con- 
tains no such averment, but alleges substantially the 
same facts as are set forth in the petition of the receiver, 
with the further allegation that Brown is a creditor of 
the bank and that his claim has been allowed. Moreover, 
this record discloses that in the case in which Mr. Brink 
was appointed receiver of the Bank of Rushville he, as 
stich receiver, was ordered and directed to compromise 
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the present suit upon certain terms, and that the judg- 
ment herein was rendered in pursuance of such settle- 
ment. In view of the order of settlement entered in the 
receivership case we are unable to see how Mr. Brown 
could have been prejudiced by the denial of his applica- 
tion to intervene herein, since, had his petition for inter- 
vention been allowed, it would not have prevented the 
rendition of the same judgment which was subsequently 
entered. Whether the court rightfully ordered the re- 
ceiver to compromise the right of action against the 
stockholders is not presented by this record. 


AFFIRMED. 


ce od 


STATE OF NEBRASKA, APPELLEE, V. BANK OF RUSHVILLE, 
APPELLEE, IMPLEADED WITH W. E. BROWN, APPEL- 
LAN. 

FILED FEBRUARY 9,1899. No. 8686. 


1. Receivers: CoMpROMISE or Suir. A court appointing a receiver for 
an insolvent bank may authorize the receiver to settle and com- 
promise a suit instituted by himself in behalf of the estate, where 
it appears that as large a sum will probably be realized in that 
way as if the litigation was continued, or it is disclosed that the 
best interests of the estate require that such settlement be ef- 
fected. 


2. : Review. An order of the court giving directions or in- 


structions to a receiver in the performance of his trust will not 
be disturbed on review where no abuse of discretion is shown. 


APPEAL from the district court of Sheridan county. 
Heard below before WESTOVER, J. Affirmed. 


W. W. Wood and Stewart & Munger, for appellant. 
Frank T. Ransom and W. W. Aforsman, contra. 


Norval, J. 


The record before us discloses that the Bank of Rush- 
ville, incorporated under the laws of this state, became 
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insolvent, and on January 5, 1894, A. P. Brink was ap- 
pointed the receiver of said bank, who duly qualified as 
such and entered upon the discharge of the duties of the 
trust. The receiver converted the assets into money, and 
the proceeds, under the order of the court, were distrib- 
uted by him among the several creditors. The assets 
being insufficient to pay the liabilities of the bank, on 
application of the receiver the district court ordered him 
to proceed at ouce to enforce against the stockholders 
their constitutional liability for the unpaid indebtedness 
of the bank. In obedience to said order the receiver insti- 
tuted suit in the district court of Sheridan county against 
William May, Elmer Williams, and Arthur Kinney, ag 
stockholders of said bank, by which it was sought to 
charge said May as the owner of 105 shares of stock and 
said Williams and Kinney each for the number of shares 
owned by them respectively. In said cause May filed an 
answer admitting his liability to the extent of twenty-six 
shares of the capital stock of the bank, and denying all 
other or further liability. Subsequently the receiver ap- 
plied to the court in the proceeding to wind up the af- 
fairs of the bank for an order authorizing him to settle 
and compromise the suit against the stockholders by 
taking judgment against May, the only solvent defend- 
ant, for the sum of $2,600, and which sum he was to im- 
mediately thereafter pay the receiver. One W. E. Brown, 
a creditor of the Bank of Rushville, resisted the applica- 
tion for authority to settle and compromise the suit pend- 
ing against the stockholders, and the court, upon the 
hearing, granted permission to settle the suit as recom- 
mended and advised by the receiver. From this order 
Brown has prosecuted an appeal. 

The power of the court to authorize a receiver ap- 
pointed by it to wind up the affairs of an insolvent cor- 
poration, to settle and compromise doubtful claims, or 2 
pending suit in which the result of the litigation is 
uncertain, cannot well be questioned. A receiver dis- 
charges his functions under the directions and instruc- 
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tions of the court making the appointment. He is “the 
arm of the court.” Manifestly, where the court has not 
abused its discretion in the giving of instructions to the 
receiver, its orders in the premises will not be disturbed 
on review in the appellate court. Therefore, in the pres- 
ent case it devolved upon the creditor to show that a 
‘larger sum than $2,600 would probably have been real- 
ized from the suit against the stockholders without the 
compromise prescribed by the terms and order of the 
court, and that it was to the interest of the bank not to 
settle the action. Brown, the appellant, introduced no 
evidence on the hearing in the court below except his 
written application protesting against the granting of au- 
thority to compromise, which was verified by his counsel, 
upon belief merely. The petition of the receiver for 
instructions is sworn to positively, sets forth that at the 
time of his appointment and the insolvency of the bank 
the capital stock of the bank consisted of 50 shares at 
$100 each, of which said William L. May was the owner 
of 26 shares, and no more; that two years prior to the 
insolvency of the bank its capital stock consisted of 200 
shares at $100 each, of which said May owned 105 shares; 
that at that time the capital of the bank was reduced to 
$5,000 and the stockholders surrendered their shares, 
and the said 105 shares owned by May were likewise sur- 
rendered and canceled and 26 shares of stock were is- 
sued to him, and which he owned when the bank closed 
its doors and the receiver was appointed. The applica- 
tion of the receiver for instructions further states that 
the suit to enforce the stockholders’ liability is founded 
upon the theory that the reduction of the capital stock 
of the bank was illegal and fraudulent; that the stock- 
holders were liable for the number of shares held by them 
prior to the reduction of the capital; that the result of 
the legislation upon such issue is doubtful and uncertain; 
and that the receiver is advised by his counsel, and is 
himself of the opinion, that the best interest of the es- 
tate requires that the compromise be made as proposed. 
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There was introduced absolutely no evidence to show 
that the averments in the application of the receiver 
were untrue. He was an officer of the court, and the lat- 
ter was justified in acting on the advice and recommen- 
dation of the former. It is claimed by counsel for Mr. 
Brown that he was a creditor of the bank prior to the 
reduction of its capital stock, and hence is placed in a 
different relation from the other creditors, and as to him 
the stockholders were liable for the number of shares 
held when the reduction was made. There is not a scin- 
tilla of evidence to sustain this contention. On the con- 
trary, the record shows that Mr. Brown’s claim against 
the bank, as presented and allowed, consisted of a cer- 
tificate of deposit issued by the bank subsequent to the 
time the capital stock was reduced to $5,000. If, as sug- 
gested by counsel, such certificate of deposit was given to 
cover moneys deposited in the bank on open account 
when its capital was $20,000, such fact should have been 
established on the hearing. No abuse of discretion of 
the court below having been shown, the order is 


AFFIRMED. 


Hunry Hosson, SHERIFF, v. J. A. CUMMINS. 
FILED FEBRUARY 9, 1899. No. 8673. 


1. Summons: IssuANCE TO OTHER CoUNTIES. Where a personal action 
is properly brought in one county and service of summons is had 
therein upon a real defendant, summons may be issued to any 
other county of the state to bring in other parties defendant. 


2. : To Wuom DirEcrep. A summons issued by a county court 
for a defendant residing in a county other than the one in which 
the suit is brought is properly directed to the sheriff or any con- 
stable of such county. 

a : ConTENTS. A summons issued by a county court is not 


rendered void because it does not contain the names of all the 
persons made defendants. 


4, Pleading: SraTrure or Lrurrations. The statute of limitations 
as a defense is waived, unless raised either by demurrer or an- 
swer. 
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Error from the district court of Dawson county. 
Tried below before SINCLAIR, J. Reversed. 


Ricketts & Wilson and 2. A. Cook, for plaintiff in error. 


References: Bair v. People’s Bank, 27 Neb. 577; Van 
Ileet, Collateral Attack secs. 369, 436, 487, 489, and cita- 
tions; Maxwell, Code Pleading, 91; Barnes v. McMurtry, 
29 Neb. 178; Hanna v. Emerson, 45 Neb. 108; Seroggin v. 
National Lumber Co., 41 Neb. 196; Langley v. Ashe, 38 Neb. 
53; Winters v. Means, 25 Neb. 142; Chicago, B. &d Q. R. Co. 
v. Manning, 23 Neb. 552; Gould v. Loughran, 19 Neb. 392; 
North Pacific Cycle Co. v. Thomas, 38 Pac. Rep. [Ore.1 307; 
Fickes v. Vick, 50 Neb. 401. 


George C. Gillan, contra. 


References: Walker v. Stevens, 52 Neb. 653; Dailey v. 
Kinsler, 35 Neb. 836; Cobbey v. Wright, 29 Neb. 274; Dunn 
v. Haines, 17 Neb. 560; Pearson v. Kansas Mfg. Co., 14 Neb. 
211; Cobbey v. Wright, 23 Neb. 250; Allen v. Miller, 11 O. 
St. 374; Hurlburt v. Palmer, 39 Neb. 115; Rogers v. Green, 
33 Tex. 661; Lyman v, Milton, 44 Cal. 630; 24 Am. & Eng. 
Ency. Law 510, 511; Kellar v. Stanley, 86 Ky. 240; Burleson 
v. Henderson, 4 Tex. 49; Portiwood v. Wilburn, 33 Tex. 713; 
Graves v. Drane, 66 Tex. 658; Reynolds v. May, 4 Greene 
[Ia.] 288; Lewis v. Grace, 44 Ala. 307; Burgett v. Williford, 
56 Ark. 187; Smith v. Morris, 29 Ga. 339; Bank of Havana 
v. Magee, 20 N. Y. 355; Bentley v. Smith, 3 Cai. [N. Y.] 170; 
Scott v. Soans, 3 East [Eng.] 111; Clay v. Oxford, 4 H. & ©. 
[Eng.] 690; Letherbarrow v. Ward, 5 Jur. [Eng.] 388. 


NORVAL, J. 


This suit was instituted by J. A. Cummins against 
Henry Hobson, as sheriff of Dawson county, to enjoin 
the enforcement of an execution issued upon a judgment 
obtained in the county court of Red Willow county bv 
the McCormick Llarvesting Machine Company against 
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said Cummins and one Tom Hayden. <A general de- 
murrer to the petition was overruled, and the plaintiff 
electing to stand on his demurrer, a decree was entered 
perpetually enjoining said execution and judgment. 
The sheriff prosecutes error. 

In the action in which the judgment sought to be en- 
joined was rendered Hayden was served with process in 
Red Willow county, and summons was issued to, and 
was served upon, Cummius in Dawson county. Neither 
defendant appeared in the action. It is now argued that 
the county court of Red Willow did not acquire jurisdic- 
tion over the person of Cummins, for the reason that 
Hayden was a nominal defendant merely, and the service 
of summons upon him in the county in which the writ 
issued conferred no power to summon the other defend- 
ant in another county. The doctrine announced by this 
court in numerous cases, and which is invoked herein, 
is that in a personal action the service of a summons in a 
county where suit is bronglt, on a nominal defendant 
merely, does not confer authority to issue summons to 
another county for a real defendant. (Dunn v. Laines, 
17 Neb. 560; Cobbey vr. Wright, 23 Neb. 250; Hanna v. Emer- 
son, 45 Neb. 708.) The rule stated might have been urged 
in the county cout of Red Willow county before the 
judgment against Cummins was rendered, and if it had 
been then shown that his co-defendant, Hayden, had no 
substantial interest in the subject of the suit, but was 
merely a nominal party to the proceeding, no judgment 
could have been obtained against Cummins. The note 
which was the basis of that action was payable to C. H. 
& L. J. McCormick, and indorsed by Tom Hayden. The 
latter was therefore apparently a proper party defend- 
aut, and the service of process upon him in Red Willow 
county authorized the issuance of a summons to Dawson 
county for Cummins. (Belcher ve Palmer, 85 Neb. 449; 
Tanna v. Emerson, 45 Neb. 108; Miller v. Meeker, 54 Neb. 
452; Barry v. Wachowsky, 50 Neb. 534.) If there was 
collusion or fraud between the execution and judgment 
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plaintiff and Hayden, that was a matter which should 
have been made an issue in the county court of Red Wil- 
low county before the entry of the judgment. The ques- 
tion is not now available. (Van Fleet, Collateral Attack 
secs. 869, 436, 487.) That court had jurisdiction of the 
subject-matter, and one of the parties having been sum- 
moned within the county in which the suit was brought, 
that court had the power to issue a summons for the 
other defendant to any county within the state. (Code 
of Civil Procedure, sec. 65; Bair v. People’s Bank, 27 Neb. 
577.) 

It is insisted that the summons served upon Cummins 
in the action in the county court was void because the 
writ did not contain the names of both defendants, and 
was directed to “sheriff or any constable of Dawson 
county, Nebraska.” Section 21, chapter 20, Compiled 
Statutes, provides that all process in civil actions in the 
county court shall be directed to the sheriff or any con- 
stable of the county. Section 910 of the Code of Civil 
Procedure, relating to summons in actions before jus- 
tices of the peace,—and the suit in which the judgment 
was rendered against Cummins was within the jurisdic- 
tion of a justice’s court,—requires such writs to be “di- 
rected to the constable or sheriff of the proper county 
(except in case a persen be deputed to serve it, in which 
case it shall be directed to such person).” Section 65 of 
the same Code declaves: “Where the action is rightly 
brought in any county, according to the provisions of 
title four, a summons shall be issued to any other county, 
against any one or more of the defendants, at plaintiff's 
request.” It has been held that the section last above 
quoted is applicable to actions brought in the county 
court: (Bair vc. People’s Bank, 27 Neb. 577; Miller v. 
Meeker, 54 Neb. 452.) It is too plain to admit of argu- 
ment that, when a process is issued by a county judge for 
a defendant in his own county, the same should be di- 
rected to the sheriff or any constable of the county to 
which the writ is issued. We find no provision in the 
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statute, and none has been cited by counsel for plaintiff 
below, which requires in an action brought in the county 
court, where summonses are issued to different counties, 
each must contain the names of all the defendants, and 
in the absence of such a provision we do not feel war- 
ranted in holding that the summons served on Cummins 
is void because it did not mention the names of all par- 
ties defendant. 

It is contended that the action brought against Cum- 
mins was barred by the statute of limitations. The de- 
fense of the statute was neither interposed by demurrer 
nor answer, and therefore is waived. (Atchison & V. R. 
Co. . Miller, 16 Neb. 661; Alecander cv. Meyers, 838 Neb. 773; 
Seroggin v. National Liber Co., 41 Neb. 195.) The peti- 
tion in the case at bar did not aver sufficient facts to jus- 
tify enjoining the collection of the judgment of the 
county court, and the demurrer should have been sus- 
tained. The decree is accordingly 

REVERSED. 


Wittiam D. MEAD, JR., V. GEORGE B. TzsScHUCcK. 
FILED FEBRUARY 9, 1899. No. 9693. 


1. Stare Decisis. A decision of this court on a former appeal of a 
question presented by the record is thereafter the law of the 
case. 


2, — 


: Evipence. When the evidence is substantially the same as 
on a former appeal, the weight and effect to be given such evi- 
dence must be considered as foreclosed by the former decision 
on that point. 


Error from the district court of Douglas county. 
Tried below before awcrerr, J. Affirmed. 


W. A. Redick, for plaintiff in error. 


H.W. Simeral, contra, 
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Norval, J. 


This is the second appearance of the case before this 
court. (Teschuck v. Mcad, 47 Neb. 260.) On the former 
hearing the decree of the district court in favor of Mead 
was reversed, and the cause was remanded for further 
proceedings therein. The second trial in the court be- 
low resulted in a decree against Mead, and he has 
brought the record here for review. 

The opinion filed on the former hearing contains a 
complete statement of the case and the questions in- 
volved, which obviates the necessity 6f making an ex- 
tended statement at this time. The suit was instituted 
by Mead to foreclose a mortgage and for a deficiency 
judgment. Prior to the bringing of the suit Mead had 
obtained a decree of foreclosure of the same mortgage 
in the circuit court of the United States for the district 
of Nebraska, and a sale of the mortgaged premises was 
had thereunder. The sale was confirmed and a defi- 
ciency judgment was refused against Tzschuck. In the 
present cause the latter interposed as a defense the de- 
cree and proceedings in the circuit court of the United 
States. Upon the consideration of the pleadings and 
evidence in the prior opinion it was held that the order 
of said circuit court entered in the cause, refusing a de- 
ficiency judgment, involved the merits of the applica- 
tion, and not the question of jurisdiction only. Counsel 
for plaintiff, in his brief, argues none but propositions 
which were settled adversely to his contention in the 
former opinion. The determination of a question pre- 
sented in reviewing proceedings had in the cause in the 
district court becomes the law of the ease and will not 
be re-examined. (Coburn v. Watson, 48 Neb. 257; Fuller v. 
Cunningham, 48 Neb. 857.) The competent and material 
evidence adduced on the Jast trial is substantially the 
same as on the former appeal, and the question whether 
the circuit court of the United States denied the motion 
for a deficiency Judgment for want of jurisdiction must 
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be considered foreclosed by the former decision on that 
point. The decree is 
APFIRMED, 


Missount, KANSAS & TEXAS TRUST COMPANY, APPELLANT, 
v. IF. G. RIGHARDSON EP Al, APPELLEES. 


FILED FEBRUARY 9, 1899. No. 8689. 


1. Mortgage Foreclosure: PARTIES. In an action to foreclose a mort- 
gage prior incumbrancers may be made parties defendant for 
the purpose of having the amount and rank of their liens ad- 
judicated. 


2. Rights of Creditors: Imrpounpninc Prorrnry: Liens. A creditor 
whose claim has not been reduced to judgment, and who has 
neither a general nor specific lien on his debtor’s property, is not 
entitled to thave such property impounded as security for the 
claim. 


CANCELLATION OF TRANSFERS: JNaIcNcTION. Nor is such 
creditor entitled to an injunction restraining his debtor from 
disposing of some or all of his property. Neither is he entitled 
to a decree canceling fraudulent transfers already made. 


3. 


4. Interest: Lease. A lessee is entitled to interest at the rate of 
seven per cent per annum upon advance payments of rent made 
for the accommodation of the lessor and at his request. 


5, Landlord and Tenant: Errecr or ASSIGNMENT. Without the land- 
Jord’s consent, a tenant cannot, by assigning the lease, absolve 
himself from an express covenant to pay rent, or otherwise 
change the conditions of his obligation. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmus, J. Icversed. 


Thomas Ryan, for appellant. 


C. A. Atkinson, contra, 


As to the effect of the assignment see: Conrady v. By- 
waters, 24.8. W. Rep. [Tex.] 961; Wood, Landlord & Ten- 
ant 737; Jackson v. Daris, 5 Cow. [N. Y.] 124; Bliss v. 
Gardner, 2 UL. App. 422; letcher v. Mcharlane, 12 Mass, 
42, 
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General creditor cannot reach assets or set aside 
transfers. (McConnel v. Dickson, 43 Til. 99; Scott », 
M’Millen, 1 Litt. [Iy.] 802; Southard v. Benner, 72 N. Y. 
424; Brown v. Long, 1 Tred. [N. Car.] 190; Massey v. 
Gorton, 12 Minn. 88; Dahlnan v. Jacobs, 15 Fed. Rep. 
863; Heyneman v. Dannenberg, 6 Cal. 376; Dormueil v. 
Ward, 108 Ill. 216; High, Injunctions sec. 1403; Bussett 
v. St. Albans Hotel Co., 47 Vt. 814; Wiggins v. Armstrong, 
2 Johns. Ch. [N. Y¥.] 144; Day v. Washburn, 24 How. 
[U. 8.] 355; Dunham vr. Cox, 2 Stockt. Ch. [N. J.] 487; 
Thurmond v. Reese, 3 Ga, 449; Jones v. Green, 1 Wall. 
[U. S8.] 330; Birely v. Staley, 5 Gill & J. [Md.] 482; Rice 
v. Barnard, 20 Vt. 479; Brittain v. Quiet, 1 Jones Eq. [N. 
Car.] 828; Saunders r. Watson, 14 Ala. 198; Afiller v. Da- 
vidson, 3 Gil. [Tll.] 518; Baater v. Moses, 17 Me. 465; 
ITenderson cv. McVay, 32 Ala. 471; Castle v. Bader, 23 Cal. 
76; Brown v. Bank of Mississippi, 81 Miss. 454; Meus v. 
Anthony, 11 Ark. 411; Dunlevy v. Tallmadge, 82 N. Y. 427; 
Griffin v. Nitchner, 57 Me. 270; Uhl v. Dillon, 10 Md. 500; 
Rich v. Levy, 16 Ma. 74; Briggs v. Austin, 129 N. Y¥. 208; 
Tennent v. Battey, 18 Kan. 324; Martin v. Michael, 23 Mo, 
50; Rollins v. Van Baalen, 56 Mich. 610; Crompton v, An- 
thony, 95 Mass. 33.) © 


SULLIVAN, J. 


In October, 1891, Theodore I. Barnes was the owner 
of the Windsor }fotel in the city of Lincoln. The prop- 
erty was incumbered by two mortgages, the first being 
for $25,000 and the second for $5,000. The second mott- - 
gage was given to, and owned by, the appellant, the Mis- 
souri, Kansas & Texas Trust Company. The hotel was 
leased by Barnes to F. G. Richardson for a term of five 
years, commencing February 10, 1892, at a monthly 
rental of $416.66, payable each month in advance. This 
lease was assigned by the lessor to the trust company 
as collateral security for his indebtedness to it; and in 
order to induce said company to dismiss a pending action 
for the foreclosure of its mortgage, Mr. Richardson, at 
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‘the instance of Barnes, paid to the appellant upon the 
lease the sum of $3,368.75. This payment was made on 
or about October 8, 1891, that being the day upon which 
the lease was executed. January 1, 1898, Richardson 
assigned his lease to Jennie Opelt, and at the same time 
sold her the hotel furniture, supplies, etc., taking back, 
as security’ for the unpaid purchase price, which 
amounted to $6,500, a chattel mortgage upon the prop: 
erty sold. April 2, 1894, to secure an indebtedness of 
$1,215.88, Mrs. Opelt gave Richardson a second chattei 
mortgage covering the same property described in the 
$6,500 mortgage. ‘his second mortgage was on Sep- 
tember 28, 1894, assigned to the appellant as security 
for rent then in arrears. July 28, 18938, Richardson trans- 
ferred to his daughter, Clara M. Richardson, the first 
mortgage upon the hotel furniture and other property 
therein described. After the trust company became the 
assignee and owner of the second chattel mortgage it 
commenced this action against Jennie Opelt, I’. G. and 
Clara Richardson in the district court of Lancaster 
county. The purpose of the suit is indicated by the 
prayer of the petition, which is here set out: “Wherefore 
this plaintiff asks that an injunction issue restraining 
the sale of said property described in said first named 
chattel mortgage, or the taking of said property under 
said chattel mortgage, for the purpose of foreclosure; 
that the assignment thereof from said Frederick G. RNich- 
ardson to his daughter, Clara M. Richardson, be declared 
null and void, and that it be set aside and held for 
naught; that an accounting be taken of the amount yet 
due from said Frederick G. Richardson to plaintiff and 
judgment entered therefor; that the lien of the first chat- 
tel mortgage be declared junior and inferior to the lien 
of the plaintiff, and that the amount found due on said 
chattel mortgage No. 59710 be declared a first lien on 
said chattel property; that it be declared in full force 
‘and effect, valid and subsisting, and that on the finai 
hearing of this case the injunction be declared and de- 


620 NEBRASKA REPORTS. [ VoL. 57 


Missouri, Kansas & Texas Trust Co. v. Richardson. 


creed perpetual; and that the plaintiff have such other,: 
further, or different relief as it may be entitled to, includ- 
ing costs of this case.” The court rendered judgment 
against Richardson for the sum of $11,702.19, and against 
Opelt for the sum of $12,948.34. The other relief prayed 
for was denied. 

In view of the conclusion at which we have arrived it 
will not be necessary to separately consider the several 
propositions ably discussed by counsel for the trust com- 
pany. Plaintiff acquired its chattel mortgage with notice 
of the fact that it was junior and subordinate to the 
mortgage for $6,500 executed by Opelt to Richardson. 
It had a right, of course, to proceed by action to enforce 
its security, and as an incident to that right it was en- 
titled to bring the Richardsons before the court in order 
to have the rank of their mortgage and the amount due 
upon it adjudicated. But clearly the plaintiff is not en- 
titled to have the transfer from Mr. Richardson to his 
daughter canceled, nor the further disposition of the 
mortgage by Miss Richardson enjoined. It is true the 
plaintiff had a second mortgage on the hotel furniture, 
but it did not have a specific lien upon the first mortgage. 
That was Richardson’s property, and a mere general 
creditor could not impound it. The mortgaged chattels 
belong to Mrs. Opelt, and the plaintiff can assert no 
right to them except through the mortgages. The first 
mortgage was not made in fraud of the rights of Richard- 
son’s creditors, and a fraudulent assignment of it could 
not change the fact that it was and is a first lien on the 
hotel furniture. If it is an equitable asset available to 
Richardson’s creditors, it must be reached in the usual 
way after the ordinary remedy has been exhausted. 
(High, Injunctions sec. 1041; Dormueil v. Ward, 108 Sil. 
216; Briggs v. Austin, 129 N. Y. 208; People’s Savings 
Bank v. Bates, 120 U. S. 556.) We approve the action of 
the trial court in refusing to annul the transfer of the 
mortgage from Richardson to his daughter and in re- 
fusing to enjoin her from making a sale or other disposi- 
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tion of the security; but we think a decree should have 
been rendered foreclosing the plaintiff's mortgage and 
fixing the amount due upon the first mortgage. The 
facts alleged in the petition and proven on the trial en- 
titled the trust company to that velief. The prayer for 
general telief was quite sufficient. Its vagueness did 
not mislead the defendants, and in fact no one complains 
of it who is entitled to be heard upon that question. 
(8 Ency. PL & Pr. 347; Danforth v. Smith, 23 Vt. 257; 
Simplot v. Simplot, 14 Ta. 449.) In determining the amount 
due from Richardson to the plaintiff the trial court 
credited Richardson with the sum of $1,246.15 as in- 
terest upon the advance payment of rent made in Octo- 
ber, 1891. Irom the evidence we are satisfied that Rich- 
ardson is entitled to a credit upon the lease; but we 
think the court erred in its computation of the amount 
‘of interest for which credit should be given. To the 
extent only that rent was paid before it became due 
the lessee is entitled to interest thereon. The whole 
amount of the advance payment was bearing interest 
up to February 10, 1892. After that time the sum bear- 
ing interest was reduced $416.66 each month until the 
advancement was entirely exhausted by bemg applied 
upon the Jease in accordance with the terms of that in- 
strument. . 

Richardson complains of the decree, and contends that 
he is no longer liable on the lease assigned by Barnes 
to the plaintiff. The grounds for his contention are (1) 
that the plaintiff accepted Mrs. Opelt as its tenant, and 
(2) that he was, at most, Mrs. Opelt’s surety, and as such 
has become discharged by a change in the terms of the 
original contract made without his knowledge or con- 
. sent. The evidence does not sustain the propositions 
of fact upon which Richardson’s argument is founded. 
The findings of the trial court are against him, and they 
rest upon adequate proof. Neither is it true as a propo- 
sition of law that the assignment of a leasehold interest 
discharges the lessee from an express covenant to pay 
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rent. He cannot, without the lessor’s consent, release 
himself from or change the conditions of his obligation. 
(Le Gierse v. Green, 6L Tex. 128; Fanning v. Stimson, 13 
Ta. 42.) 

The judgment is reversed so far as it fails to conform 
to the views herein expressed. The cause is temanded 
with direction to the district court (1) to fix the amount 
due on the $6,500 mortgage and adjudge it to be a first 
lien on the property; (2) to render a decree foreclosing 
the plaintiff's mortgage; and (8) to increase the amount 
of the judgment against Richardson, by reducing the 
credit allowed him on aecount of interest, from $1,246.15 
to the sum of $143.51. 

REVERSED AND REMANDED. 


PHENIX INSURANCE COMPANY OF BROOKLYN V. JAMES R. 
HOLCOMBE. 


Firep FEBRUARY 9, 1899. No. 8664. 


1. Fire Insurance: Orner InsuRANCE: RepLy. In an action on a con- 
tract of insurance containing a clause forbidding other insurance 
without the written consent of the company, a reply defectively 
alleging notice to the insurer that additional indemnity -had been 
obtained will, atter trial on the merits, be liberally construed 
with a view of giving effect to the evident intention of the 
pleader. 


-: KNOWLEDGE OF AGENT. An insurance company which com- 
mits to an agent the supervision and inspection of its risks is 
charged with knowledge of any fact learned by such agent while 
engaged in the performance of his duty as such inspector. 


: OTHER INSURANCE: WAIVER. An insurance company, hav- 
ing notice that the insured has obtained additional insurance in 
violation of the contract, will be deemed to have waived its right 
to insist upon a forfeiture when it refrains for more than ten 
months from exercising its right and then bases an attempted 
cancellation upon other ground, 


4, ———: ALIENATION: Dors Not INCLUDE SALE RY PARTNER. A con- 
dition im a contract of insurance which prohibits a sale, transfer, 
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or any changes in the title or possession of the insured prop- 
erty without the consent of the insurer has no application to a 
sale or transfer by one partner to another of his interest in the 
partnership property. 


5. : ForFr1ruve. YForfeitures are not favored, and in contracts 
of insurance a construction resulting in a loss of the indemnity 
for which the insured has contracted will not be adopted except 
to give effect to the obvious intention of the parties. 

6. : Faiure TO OPERATE Factory. The insured property was 


merchandise and machinery used in manufacturing. The policy 
provided that if the insured property be a manufacturing estab- 
lishment, its non-operation would avoid the contract. eld, 
That the insured machinery was not a manufacturing establish- 
ment within the meaning of the policy. 


7. Trial: Evipence. The decision of preliminary issues touching the 
competency of witnesses, or admissibility of evidence, is for the 
trial judge. 


: If proffered evidence is prima facie admissible, it is 
the “duty of the court to receive it; otherwise it should be re- 
jected. : 


+ 


9. Insurance: VERDICT For INsurED. The evidence examined, and 
held to be sufficient to sustain the verdict. 


Brror from the district court of Dawson county. 
Tried below before GREENE, J. Affirmed. 


Greene &, Breckenridge and H. A. Cook, for plaintiff in 
error: 


Notice to Hopkins would not establish a waiver of the 
provision of the policy against additional insurance with- 
out consent thereto in writing indorsed on the policy. 
(Hagle Fire Co. v. Globe Loan & Trust Co. 44 Neb. 380; Ger- 
man Ins. Co. v. Heiduk, 30 Neb. 288; Hughes v. Insurance 
Co. of North America, 40 Neb. 626; Burlington Ins. Co. v. 
Campbell, 42 Neb. 208; Phenix Ins. Co. v. Covey, 41 Neb. 
724; Kitchen v. Hartford Fire Ins. Co., 57 Mich. 135; Home 
Fire Ins. Co. v. Hammang, 44 Neb. 566; O'Leary v. Mer- 
chants & Bankers Mutual Ins. Co., 66 X. W. Rep. [Ia.] 175; 
Hankins v. Rockford Ins. Co., 70 Wis. 1; Gould v. Dicelling 
House Ins. Co., 90 Mich. 302; Carey v. German-American 
Ins. Co., 84 Wis. 80; Ruthven v. American Fire Ins. Co., 60 
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N. W. Rep. [Ia.] 663; Northwestern Nat. Ins. Co. v. Mize, 
34S. W. Rep. [Tex.] 670; Quinlan v. Providence-Washing- 
ton Ins. Co., 133 N. Y. 356; Baumgartel v. Providence-Wash- 
ington Ins. Co., 186 N. Y. 547; Moore v. Hanover Fire Ins. 
Co., 141 N. Y. 219; Kyte v. Commercial Union Assurance Co., 
144 Mass, 43.) 

The sale by Reynolds and Beyers to Holcombe of their 
interest in the insured property was such a change of 
title or possession to the insured property as avoided the 
policy. (Allemania Fire Ins. Co. v. Peck, 133 Ill. 220; 
Keeler v. Niagara Fire Ins. Co., 16 Wis. 550; Wood v. Rut- 
land & Addison Mutual Fire Ins. Co., 31 Vt. 552; Pinley v. 
Lycoming County Mutual Ins. Co., 30 Pa. St. 311; Barnes v. 
- Union Mutual Fire Ins. Co., 51 Me. 110; Wuthaway v. State 
Ins. Co., 64 Ya. 229; Oldham v. Anchor Mutual Fire Ins. Co., 
57 N. W. Rep. [Ia.] 861; Jones v. Phenix Ins. Co. of Hart- 
ford, 66 N. W. Rep. [Ta.] 169; Gibb v. Fire Ins. Co., 61 N. 
W. Rep. [Minn.] 187; Zhrsam v. Pheniv Ins. Co., 43 Neb. 
554.) 

A portion of the property insured constituted a manu- 
facturing establishment, which was not being operated 
at the time of the fire. (Stone v. Howard Ins. Co., 153 
Mass. 475; MeKenzie v. Scottish Union & Nat. Ins. Co., 44 
Pac. Rep. [Cal.] 922.) 


Warrington & Stewart, contra. 


On question as to waiver see: Billings v. German Ins. 
Co., 34 Neb. 502; Georgia Home Ins. Co. v. Kinnier, 28 
Gratt. [Va.] 88; Pennsylrania Fire Ins. Oo. v. Kittle, 39 
Mich. 51; Titus r. Glens Falls Ins. Co., 81 N. Y. 410; Laycom- 
ing Mutual Ins. Co. v. Slockbower, 26 Pa. St. 199; Lewis v. 
Council Bluffs Ins. Co., 63 Ia. 193; Witherell v. Maine Ins. 
Co., 49 Me. 200; Rathbone v. City Fire Ins. Co., 31 Conn. 
193; Gilliat v. Pactucket Mutual Fire Ins. Co., 8 R. 1. 282; 
Maryland Fire Ins. Co. v. Gusdorf, 43 Md. 506; Hale v. 
Union Mutual Fire Ins. Co, 832 N. H. 295; New England 
Farmers & Merchants Ins, Co. v. Wetmore, 82 TH. 221; Keeler 
v. Niagara Fire Ins. Co., 16 Wis. 550; Billings v. German 
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Ins. Co., 34 Neb. 502; Hamilton v. Home Ins. Co., 94 Mo. 
352; Carpenter v. Continental Ins. Co, 28 N. W. Rep. 
[Mich.] 749; Key r. Des Moines Ins. Co., 41 N. W. Rep. 
{Ia.] 614; Home Fire Ins. Co. v. Kennedy, 47 Neb. 138; 
German-American Ins. Co. v. Ilart, 48 Neb. 441; Van Bories 
v. United Life, Fire & Marine Ins. Co., 8 Bush [y.] 133. 

As to the transfer of the Reynolds and Beyers interest 
to Holcombe see: Hoffman vu. Hina Fire Ins. Co., 32 N. Y. 
405; Pierce v. Nashua Fire Ins. Co., 50 N. H. 297; Buffalo 
Steam Engine Works v. Sun Mutual Ins. Co., 17 N. Y. 401; 
Burnett v. Eufaula Home Ins. Co., 46 Ala. 11; Dermani v. 
Home Mutual Ins. Co., 26 La. Ann. 69; West v. Citizens Ins. 
Co., 27 O. St. 1; Vexus Banking & Ins. Co. v. Cohen, 47 Tex. 
406; Roby v. American Central Ins. Co., 24 N. E. Rep. [N. 
Y.] 808; Virginia Fire & Marine Ins. Co., v. Vaughan, 14 8. 
BE. Rep. [Va.] 754; New Orleans Ins. Co. v. Holberg, 1 So. 
Rep. [Miss.] 5; Dresser v. United Firemen’s Ins. Co., 45 
Hun [N. Y.] 298; Cowan v. Towa State Ins. Co., 40 Ia. 551; 
Powers v. Guardian Fire & Life Ins. Co., 186 Mass. 108; 
Lockacood v. Middlesex Mutual Assurance Co., 47 Conn. 553; 
Allemanta Fire Ins. Co. v. Peck, 183 I. 230. 

As to non-operation of establishment see: Mayhew v. 
Hardesty, 8 Md. 479; Halpin v. Insurance Co. of North 
America, 23 N. E. Rep. [N. Y.] 989. 


SULLIVAN, J. 


January 18, 1893, the Phenix Insurance Company is- 
sued to the Gothenburg Overall & Shirt Factory a policy 
of insurance in the sum of $1,500. Of this amount $750 
was upon electric motors, sewing machines, and other 
implements used in the factory, and $75@ on merchandise, 
consisting of raw materials and manufactured articles. 
When the policy was issued the concern insured was a 
partnership composed of Holcombe, Reynolds, and Bey- 
ers. Reynolds was also defendant’s local agent and 
transacted its ordinary business at Gothenburg. In 
July, 1893, Holcombe bought Reynolds’ interest in the 
business, and in August of the same year he purchased 

44 
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the interest of Beyers, and thus became sole owner of 
the insured property. January 14, 1894, the property 
was wholly destroyed by fire, and Holcombe thereupon 
brought this action in the district court of Dawson 
county to recover upon the policy. <A trial to a jury re- 
sulted adversely to the company, and by this proceeding 
in error it seeks to reverse the judgment rendered against 
it on the verdict. . 

The policy contained the following provision: “If the 
assured shall have, or shall hereafter make, any other 
contract of insurance (whether valid or not) on the prop- 
erty herein described, or any part thereof, without writ- 
ten notice to and without the consent of this company 
written hereon, * * * this policy shall be void.” 
The defendant claims that there was a breach of this 
condition, and that the policy was thereby invalidated. 
The plaintiff concedes that additional insurance was pro- 
cured of the tna Insurance Company, but insists that 
the right to a forfeiture, by reason of that fact, was 
waived by the defendant. The reply alleges that Hop- 
kins, an agent of the company, charged with the super- 
vision of its business in this state, was in Gothenburg 
at or about the time the additional insurance was ob- 
tained, aud, being “informed of the desire of the plain- 
tiff, and his intention, to take such additional insurance, 
* # * made a personal investigation of the facts and 
conditions pertaining to the said property, and after hay- 
ing so investigated the same gave his consent and ap- 
proval to the taking of the said additional insurance.” 
The defendant claims that this allegation does not 
amount to an averment that it was notified of the addi- 
tional insurance after such insurance was procured, and 
cites Hagle Fire Ins. Co. v. Globe Loan & Trust Co., 44 Neb. 
380, where it was held that notice to an agent of an in- 
tention on the part of the insured to take out other in- 
surance is not notice to the principal that further indem- 

-nity has been obtained. Had the pleading been assailed 
before trial, we would not hesitate to hold it insufficient; 
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but a trial having been had and proof having been made, 
under the issues joined, that Hopkins was informed of 
the existence of the .Etna policy, and not merely of the 
plaintifi’s intention to procure it, we feel bound to sus- 
tain the reply by interpreting it according to the evident 
intention of the pleader. The company, having com- 
mitted to Hopkins the supervision of its risks in Gothen- 
burg, was charged with notice of any fact affecting the 
risk which came to his knowledge while engaged in the 
performance of his duty as an inspector. (hagle Fire Ins. 
Co. v. Globe Loan & Trust Co., supra.) In the ease just 
cited it was held, under a policy containing a forfeiture 
clause like the one here in question: “(1) That the pro- 
vision in the insurance policy prohibiting additional in- 
surance on the insured property was inserted therein for 
the benefit of, and might be waived by, the insurer; (2) 
that the violation of the policy by the insured in procur- 
ing additional insurance on the insured property, with- 
out the knowledge or consent of the first insurer, did not 
render the policy issued by it void, but voidable only, at 
the election of such first insurer.” In NSlobodishy v. 
Phenia Ins. Co., 52 Neb. 395, it was held that “notice to 
an agent of an insurer that the insured had taken out ad- 
ditional insurance on the insured property is notice to 
such agent’s principal.” It was also held in the same 
case that the failure of an insurer to cancel its policy, 
after receiving notice of a breach of the condition against 
additional insurance, is evidence from which a waiver of 
the right of forfeiture may be inferred. On the authority 
of these cases, due notice being established, a waiver was 
the only inference properly to be deduced from the con- 
ceded fact that the defendant, more than ten months 
after being advised of the additional insarance, made 
an attempt to cancel its policy, based exclusively on the 
fact that the factory was not in operation. 

One of the conditions of the policy is as follows: “Tf 
the property be sold or transferred (in whole or in part), 
* #* #* or any change takes place in title or possession 
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(except in case of succession by reason of the death of 
the assured), whether by legal process or judicial decree, 
or voluntary transfer, assignment, or conveyance; or if 
the title or possession shall be changed from any cause 
whatsoever, * * * without written notice to, and 
the consent of, the company indorsed hereon, this policy 
shall in each and every instance be void.” Under this 
provision it is claimed that the sale by Reynolds and 
Beyers to the plaintiff voided the policy. The argument 
is that the contract of insurance, being purely a personal 
one, is broken whenever there is a change in the owner- 
ship of the insured property. ‘The question is a vexed 
one. The adjudged cases are in direct conflict, but un- 
doubtedly the decided numerical preponderance is 
against the proposition that a sale by one partner to an- 
other is within the meaning of-an inhibition against a 
sale, transfer, or alienation of the insured property. The 
precise question has not been heretofore presented to this 
court for decision, and in disposing of it we feel at lib- 
erty to adopt the rule which will be in harmony with, and 
follow the trend of, our former adjudications. Hereto- 
fore, in actions on policies of insurance, while diligently 
endeavoring, in every case, to seek out and give effect to 
the true intention of the parties as expressed in their con- 
tract, we have, in construing clauses providing for for- 
feitures, been disposed to lean somewhat in favor of the 
insured and resolve questions of doubt and uncertainty — 
against the insurer. So in this case, the proper inter- 
pretation of the clause under consideration being a mat- 
ter of grave doubt, as shown by the diversity of judicial 
opinion in other jurisdictions, we have determined to 
adopt the view which will avoid a forfeiture, and secure 
to the plaintiff the indemnity for which he contracted. 
In some cases it has been held that an inhibition against 
a change of title, interest, or possession would invalidate 
the policy, although a clause forbidding a sale or aliena- 
tion might not have that effect. (Hathaway v. State Ins. 
Co., 64 Ia, 229; Gibb v. Philadelphia Fire Ins. Co., 59 Minn. 
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267, G1 N. W. Rep. 137.) But a contrary conclusion was 
reached in Burnett vo Eufaula Tus, Co. 46 Ala. 11, and in 
New Orleans Ins. Co. v. Helberg, 8 So. Rep. [Abiss.] 175. 
In the latter case it was said that the provision in ques- 
tion was inserted for the protection of the insurer 
against the risk of having strangers substituted for the 
party with whom the contract was made, and was de- 
signed only to interdict a sale by a party who was in- 
sured to a party who was not insured. The same con- 
clusion was reached in Virginia Pire & Marine Ins. Co. v. 
Vaughan, 88 Va. 832, 14 8. I. Rep. 954, under a clause in 
the policy forbidding any change “in the title or jnterest 
of the assured.” “The object of such a provision,” said 
Lewis, P., speaking for the court, “is to protect the in- 
surers against the risk of the introduction of a stranger 
to the contract, perhaps not in any way known to them, 
or, if known, not deemed worthy of their confidence. 
But this reason cannot apply where there is simply a 
transfer of interest by one partner to another.” In Pow- 
ers v. Guardian Fire Ins. Co., 186 Mass. 108, the reason for 
the rule is stated to be “that partners, jointly contracted. 
with as such, are to be regarded as so far only one per- 
son, and the condition as so far limited to keeping the 
ownership of the thing insured in some member of the 
insured body, that changes between themselves in the 
relative amounts, or in tle nature of their respective in- ° 
terests, do not fall within the fair meaning of the words 
used.” In the case of Drennen v. London Assurance Cor- 
poration, Miller, J., charging the jury in the United States 
circuit court (cited in 49 Am. Rep. 24), used the following 
pertinent language: “Many changes may take place in 
the title, and also in the possession, without a sale or 
transfer of the property to another party; for instance, 
a sale by one partner to another has been held by the 
courts not to be such a sale or transfer as is included in 
this policy, and for the very obvious reason that the pos- 
session does not change. * * * ‘The sale or the 
transmutation of the various interests between the part- 
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ners themselves, and nobody else having the control, and 
leaving the possession where it was, does not invalidate 
the policy.” Other cases sustaining the view that a pro- 
vision against a change of title does not apply to sales 
between partners are Pierce v. Nashua Ins. Co., 50 N. H. 
297, and Lockwood v. Middlesex Afutual Assurance Co., 47 
Conn. 553. Without further reviewing the authorities 
upon this question, our conclusion is that the policy in 
suit was not invalidated by the sale of the interest of 
Reynolds and Beyers to Holcombe. 

This further condition appears in the policy: “Or if it 
be a manufacturing establishment, running wholly or in 
part overtime, or running at night, or if it shall cease 
to be operated from any cause whatever, except during 
the night-time, Sundays, and legal holidays, without 
said written notice to and without special agreement 
indorsed on this policy, then, and in every Such case, this 
policy shall be void.” It was alleged in the answer and 
proven on the trial that the factory referred to in the 
policy was not operated more than one day in’ each 
month after August 4, 1893, and by reason of this fact 
it is claimed the policy became null and void. We do 
not think it did. The insured property was not a manu- 
facturing establishment, and the provision quoted is 
without force or relevancy. If the thing insured was 
a manufactory, and the machinery described in the 
‘policy was used in connection with the operation of the 
establishment, the defendant’s argument would be un- 
answerable. But the things insured being exclusively 
personal property—machinery and merchandise—it 
needs no citations of cases to show that the claim for a 
forfeiture on the ground of non-operation of the plant 
is entirely baseless. However, we refer to a case decided 
by the New York court of appeals, Haplin v. Insurance Co. 
of North America, 23 N. E. Rep. 989, as a direct authority 
for the conclusion reached upon this point. In that case 
a policy on mill machinery and apparatus, apart from 
the building in which it was contained, provided that 
“if a building covered by this policy shall become vacant 
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or unoccupied, or if a mill or manufactory shall stand 
idle, * * * without notice to, and consent of, the 
company clearly stated herein, all liability’ hereunder 
will thereupon cease.” It was held that the machinery 
did not constitute a mill within the meaning of the pro- 
vision quoted. Vann, J., delivering the opinion, said: 
“¥t would not be a natural or ordinary use of language 
to describe machinery used in milling as a mill, or in 
manufacturing, as a manufactory.” He also remarked 
that “forfeitures are nat favored, and the party claiming 
a forfeiture will not be permitted, upon equivocal or 
doubtful clauses or words contained in his own coutract, 
to deprive the other party of the benefit of the right to 
indemnity for which he contracted.” 

To prove the value of the property destroyed by the 
fire the defendant, on the trial, offered in evidence an 
affidavit made by plaintiff, and used in the adjustment of 
his claim against the Aftna Insurance Company. This 
offer was refused on the ground that the value fixed in 
the affidavit—being $1,000—was a compromise valua- 
tion made, without prejudice, pending negotiations for 
the settlement of a disputed claim. Upon this ruling 
error is assigned. It is a conceded rule of procedure 
that the decision of preliminary issues of fact touching 
competency of witnesses, or admissibility of evidence, 
is within the province of the trial judge, and does not be- 
Jong to the jury. If proffered evidence is prima facie 
admissible, it is the duty of the court to receive it; other- 
wise it should be rejected. In this case the defendant 
was not content with proving the signature of the plain- 
tiff as a basis for the introduction of the affidavit in evi- 
dence. It went further, and brought before the court 
conflicting testimony bearing upou the competency of 
the document. It thus needlessly presented to the trial 
judge an issue of fact involving the veracity of witnesses; 
and we are not prepared to say that the finding of the 
judge in regard to the competency of the affidavit is un- 
supported by sufficient evidence, 
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A final ground upon which defendant asks for a re- 
versal of the judgment is that the verdict is not war- 
ranted by‘the evidence. We have carefully considered 
the evidence and think it sufficient. The judgment is 


AYFFIRMED. 


Davip O. LUSE, APPELLANT, V. ENOCH W. RANKIN ET AL., 
APPELLEES. 


FILED FEBRUARY 9,1899. No. 8696. 


1. Jurisdiction: JunpemextT. A judgment rendered against a party 
upon whom process has not been served, and who has not sub- 
mitted to the jurisdiction of the court, is unauthorized and void. 


2. School Lands: Leasrs. When the state accepts a statutory appli- 
cation for a lease of school lands, and issues its receipt in due 
form for an installment of rent paid by the applicant, antecedent 
conditions being performed, a binding and enforceable contract 
is created. 


3. : IMPROVEMENTS: WAIVER. One who has occupied and im- 
proved school lands of the state waives his right to compensation 
for the improvements by electing to remove them. 

4, : Leases: RESULTING Trusts. One who has obtained a lease 


from the state, with actual or constructive notice of another’s 
prior claim thereto, will be treated as holding such lease in trust 
for the person who is equitably entitled to receive it. 


5, Agency: Starr. “The state is bound by the acts of its authorized 
agents done within the scope of their authority. 


6. School Lands: APPRAISEMENT. A reappraisement of school lands 
which has neither been authorized nor approved by the board of 
educational lands and funds is absolutely void. 


7. Review. A finding of the trial court unsupported by any evidence 
will be set aside. 


APPEAL from the district court of Blaine county. 
Heard below before THompson, J. Reversed. 


John S. Wirkpatrick and L. E, Kirkpatrick, for appellant, 


Sullivan & Gutterson, contra, 
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SULLIVAN, J. 

This is an action by David O. Luse against Enoch W. 
Rankin and J. N. Loughran to cbtain the cancelation 
of a school-land lease and for general relief. The mem- 
bers of the board of educational lands and funds are 
named as parties defendant in the petition, but they were 
not served with process and did not formally submit to 
the jurisdiction of the court. The decree against them 
was therefore unauthorized. The facts essential to an 
understanding of the controversy between the other par- 
ties to the litigation are these: The real estate in ques- 
tion is a section of school land in Blaine county. For 
some time prior to 1890 it had been occupied by the de- 
fendants without permission of the state. They were 
squatters and used the land for pasturage. Rankin had 
erected a sod house and stable and Loughran had built 
a wire fence; otherwise the premises were unimproved. 
Under the authority of the state an appraisement had 
been made by the county commissioners and had been 
duly approved. In this appraisement the valuation fixed 
upon Loughran’s fence was $13.90. The sod house and 
stable were not taken into account. No estimate was 
made of their worth. On April 23, 1890, all the school 
lands in Blaine county were offered for sale pursuant to 
notice previously given. The commissioner of public 
lands and buildings attended the sale. The section in 
dispute was not sold and the plaintiff made application 
in due forni to lease it. The commissioner was in the 
office of the county treasurer when the application was 
filed and the first installment of rent paid. He said the 
lease would be forwarded in due tinie. ‘he treasurer 
issued a receipt in the usual form. The appraised value 
of the wire fence was not paid to the county treasurer, 
but was, at the suggestion of the commissioner, ten- 
dered to Loughran, who refused to receive it. The plain- 
tiff took immediate possession of the leased premises. 
January 30, 1891, he paid to the county treasurer the 
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second installment of rent and took a receipt therefor. 
The lease was never issued, nor the money paid to the 
county treasurer refunded. The plaintiff’s application 
for a lease has mysteriously disappeared. As to what 
has become of the money paid by him the record is mute. 
Iebruary 14, 1891, Rankin applied to the commissioner 
for a lease of the entire section and received it. Lough- 
ran, in the following August, acquired an interest in a 
part of the premises by an assignment from his co-de- 
fendant. The decree of the trial court was in favor of 
the plaintiff as against Loughran, but in favor of Ran- 
kin as to the part of the land not included in the assign- 
ment. 

Luse is entitled to a decree against both defendants. 
He dealt with the authorized agent of the state and made 
a valid contract for a lease. This contract was in writ- 
ing. It consisted of the application and the receipts. 
It was specifically enforceable. (ery v. Pfeiffer, 18 Wis. 
5385; Scanan v. Aschermanun, 51 Wis. 678; AlcCarger v. 
Rood, 47 Cal. 188; Wallace v. Scoggins, 17 Ore. 476.) The 
defendants knew of its existence, and they were warned 
by plaintiff’s possession that he claimed rights in the 
land. The lease to Rankin was subject to the plaintiff's 
prior equities. 

It is contended that the failure of Luse to pay to the 
treasurer the appraised value of the wire fence was a 
condition precedent to the right to receive a lease. That 
argument has no weight, except as to the particular sub- 
division upon which the fence stood; and as to that 
tract it is without force, in view of the fact that Lough- 
ran elected to remove the fence and thereby waived his 
right to compensation. 

Another argument in favor of the validity of the Ran- 
kin lease is that there was a reappraisement of a part 
of the premises on May 28, 1890, resulting in an increased 
valuation, which then became the only lawful basis for 
a lease. This contention is grounded upon an alleged 
reappraisement of lot 8, which, it is claimed, resulted in 
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fixing the value of the sod house and stable at $25. In 
regard to this point it should be remarked that it was 
bevond the power of the board of educational lands and 
funds to order a revaluation of the property, or to 
do anything else impairing the rights of the plaintiff 
as fixed by the contract made on April 23, 1890. The 
state, like an individnal, is bound by the acts of its agents 
within the scope of the agency, and, like an individual, 
it must stand to and perform its engagements, whether 
they be advantageous and provident or otherwise. If the 
agents of the state failed to appraise the sod house and 
stable on lot 3, it was not the plaintiff's fault; that did 
not abrogate the contract or justify a forfeiture of the 
payment made by Luse in fulfillment of its conditions. 
The state was as firmly obligated to make and deliver 
the lease as Luse was to receive it and pay the stipulated 
rental. Agreements with public corporations ave not uni- 
lateral nor exclusively dependent for their enforcement 
upon moral sanctions. They are within the cognizance 
of the courts. But there is in the record no competent 
evidence that there was an authorized reappraisement. 
The finding of the trial court on that issue is unsus- 
tained by the evidence. It rests entirely upon a docu- 
ment found in the office of the commissioner of pub- 
lic lands and buildings. This paper professes to be a 
reappraisement of lot 3 made by the original appraisers 
in May, 1890, after one of them had ceased to be a com- - 
missioner of Blaine county. It is indorsed: “Approved 
Aug. 4, 1890. J. 8.” This indorsement was made by 
John Steen, who at the time was commissioner of public 
lands and buildings. There is nothing, however, to in- 
dicate that the first appraisement was rejected or dis- 
approved in whole or in part, or that the board of edu- 
cational lands and funds ordered or approved the 
alleged reappraisement. The commissioner could not 
override the previous action of the board ratifying the 
original appraisement. Authority to cause appraise- 
ments to be made, or to ratify them, is not given to him 
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by the statute, but to the board of which he is, e@ officio, 
a member. 

Our conclusion is that the defendants hold the lease 
in trust for the plaintiff and should assign it to him. 
An account should be taken between the parties. The 
defendants should be charged with the use value of the 
land occupied by them and credited with payments made 
upon the lease. If there be found a balance in their fa- 
vor, the assignment should be conditioned upon its pay- 
ment. The judgment is reversed and the cause remanded 
with direction to the district court to render a decree 
conforming to these views. 


REVERSED AND REMANDED. 


HAnRison, C. J., not sitting. 1 


tiga 


DANIEL W. MOSELEY ET AL., APPELLANTS, V. CHICAGO, 
BuRLINGtON & QUINCY RAlLROAD COMPANY, APPEL- 
LEE. 


FILED FEBRUARY 9,1899. No. 8714. 


1. Railways: Ricur or Way: CONSIDERATION. The agreed considera- 
tion for the grant of a right of way is conclusively presumed to 
include the value of the land conveyed and all damages to the 
grantor’s adjacent lands resulting from the non-negligent con- 
struction and operation of the road. 


: FaiturE. Where a part of the consideration 
for a right of way deed is the promise of a railroad company to 
construct and operate a line of road over the grantor’s land, the 
failnre of the company to perform its agreement does not en- 
title the grantor to a cancellation of the deed. 


: Damacrs. The remedy in such case is by an 
action at law to recover the damages resulting to the grantor 
from the company’s failure to perform its contract. 


4. Review: REForMATION oF Issues. Where a plaintiff has mistaken 
his remedy, but is apparently entitled to some relicf, the cause 
may be remanded with direction to the-trial court to permit a 
reformation of the issues, 
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APPEAL from the district court of Lancaster county. 
Heard beiow before HOLMES, J. Reversed. 


Webster, Rose & Visherdick and Willard E. Stewart, for 
appellants: 

The remedy is by rescission of the conveyance and 
compensation for the properly taken and the injury done. 
(Burk v. Bowles, 69 Ind. 1; Ixerr, Fraud & Mistake 
[Bump's ed.] 8389; Blanchard ¢. Detroit, L. & L. IE. R. Co., 
31 Mich. 44.) 

The judgment must be reversed, though plaintiffs are 
not entitled to rescission, and the remedy be at law. 
(Gregory ve. Lancaster County Bank, 16 Neb. 411; [arral v. 
Gray, 10 Neb. 186; Williams rv. Lowe, 4 Neb. 394; Com- 
stock v. Michadl, 17 Neb. 228; Weens o. Gaslin, 24 Neb. 315; 
Malloy v. Malloy, 35 Neb. 224; Oliver cv. Lansing, 48 Neb. 
338; Hassett v. Curtis, 20 Neb. 164; Goodman v. Penec, 21 
Neb. 462; Davenport v. Jennings, 25 Neb. 87; Noll v. Ken- 
neally, 37 Neb. 881; Roberts v. Siecaringen, 8 Neb. 363.) 


J. W. Dewcese and I’. £. Bishop, contra: 

There is no ground for rescission and no proof to sus- 
tain such a claim. (Tennessee & CR. Co. v. Taylor, 57 Am. 
& Eng. Rk. Cas. [Ala.] 296; Pitsburg, V. & C. RB. Co. v. 
Pittsburg & S. L. CO. R. Co., 57 Am. & Eng. R. Cas. [Pa.] 
46.) 

As to remedy see: Houston & T. C. R. Co. v. MeKinney, 
8 Am. & Ing. R. Chs. [Tex.] 728; Galveston, H. & 8S. A. 
R. Co. v. Pfeuffer, 56 Tex. 66; Lorenzen v. Kansas City In- 
vestment Co., 44 Neb. 99; Warner v. Benjamin, 62 N. W. 
Rep. [Wis.] 179; Hodsden v, Hodsden, 72 N. W. Rep. 
[ Minn. ] 562. 


John H. Ames, also for appellee, 


SULLIVAN, J. 


August 28, 1894, Daniel W. Moseley, James Kilburn, 
and Sophronia Lane brought this action against the Chi- 
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cago, Burlington & Quincy Railroad Company, alleging 
in their petition that they were in 1890, and still are, the 
owners in fee simple of the southwest quarter and the 
west half of the southeast quarter of section 14, in town- 
ship 10 north, range 6 east of the sixth P. M., in Lan- 
caster county; that the defendant, having in contem- 
plation the construction of a railroad between Havelock 
and West Lincoln, as part of a projected belt line for the 
city of Lincoln, obtained from the plaintiffs, on August 2, 
1890, a deed for a right of way 100 feet wide across said 
jJand; that the consideration for such conveyance was 
$300 in cash and the promise of the company to build 
and put in operation the proposed line of road within 
a reasonable time; that the quantity of land deeded to 
the defendant was about ten acres and its value about 
$3,000; that soon after the deed was executed the com- 
pany entered upon the land and constructed a road-bed, 
but did not complete the work, and has now entirely 
abandoned the enterprise. The relief demanded is spe- 
cific performance, or else cancellation of the deed, with 
compensation for injuries resulting to the land conveyed 
and to the tract of which it was a part, resulting from 
the construction of defendant's road-bed. The defendant 
auswered, admitting the conveyance of the right of way, 
but denying that the construction and operation of a 
railroad over the plaintiff’s Jand was any part of the 
consideration therefor. The answer also admits that 
the road in question has not been completed and that no 
work has been done upon it since the summer of 1890, 
but denies that the enterprise has been permanently 
abandoned. The trial court found that there is no equity 
in the petition, and “that the plaintiffs, for value, con- 
veyed to the defendant by warranty deed the preperty 
in controversy herein, together with the right to remove 
earth from the sides of the land so conveyed.” From a 
judgment rendered in favor of the defendant upon these 
findings the plaintiffs have appealed. 

In the brief filed by appellants in this court it is con- 
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ceded that no case has been made for the specific enforce- 
ment of the alleged contract to build and operate a rail- 
road between West Lincoln and Havelock, and the claim 
of the petition in that respect has been abandoned. 
Neither can there be any recovery for damages resulting 
from the grading already done. The value of the land 
conveyed for right of way purposes and all damages to 
the balance of the plaintiff’s adjacent real estate which 
have accrued or may accrue in consequence of the non- 
negligent construction and operation of the road are 
conclusively presumed to be included in the agreed con- 
sideration for the right of way deed. (Fremont, E. & M. 
V. R. Co. v. Harlin, 50 Neb. 698; Chicago, R. I. & P. R. Co. 
v. Smith, 111 Til. 3638; Gulf, C. d S. F. R. Co. v. Richards, 
83 Tex. 203, 18 S. W. Rep. 611.) It is equally clear that 
the failure of the company to furnish the promised con- 
sideration at the time appointed would not alone warrant 
an application to a court of equity for relief by rescis- 
sion. There has been, it would seem, no permanent aban- 
donment by the defendant of the purpose for which the 
land was acquired; and while it is true that there are 
cases in which rescission is the only adequate remedy for 
non-performance of an agreement upon the faith of which 
real estate has been conveyed to the promisor, it is quite 
evident the case at bar does not belong to that class. 

If the defendant failed to keep its engagement with 
the plaintiffs, they have a plain and adequate remedy 
by an action at law to recover the value of the promised 
consideration. (Lake v. Gray, 35 Ta. 459; Gray v. Lake, 
48 Ia. 505.) The benefits which it was expected would 
result to other adjacent lands of the plaintiffs by reason 
of the use to be made of the strip conveyed was contem- 
plated by both parties to the transaction and, at least, 
a partial inducement to the conveyance. If the company 
agreed to construct and operate a railroad over the plain- 
tiffs’ land, within a reasonable time, it was legally bound 
to perform its contract or make just compensation for 
its failure to do so. That the damages in such case is not 
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deemed incapable of reasonably accurate estimation is 
shown by the following decisions: Varner v. St. Louis & 
C. R. R. Co., 55 Ia. 677, 8 N. W. Rep. 634; Winne v. Kelly, 
34 Ta. 339; Hull v. Chicago, B. & P. R. Co., 65 Ia. 7138, 22 
N. W. Rep. 940; Fraley v. Bentley, 1 Dak. 25, 46 N. W. 
Rep. 506. In the Iowa cases cited it was held that the 
damages resulting from the promise of a railroad com- 
pany to build fences, as part of the consideration for a 
right of way deed, was the increased rental value of the 
granto1’s adjacent lands which would have resulted had 
the fences been built according to the agreement. In the 
Dakota case the defendant had orally promised, as part 
consideration for a piece of land bought of the plaintiff, 
to erect thereon “a good sawmill.” He failed to keep 
his agreement, and in an action brought against him for 
damages it .was held that the measure of plaintiff’s re- 
covery was a sum equal to the value which would have 
been added to his adjacent lands by the erection of the 
mill for which he had contracted. Had the defendant 
company acquired the right of way through condemna- 
tion proceeding instead of by purchase, the appraisers, 
or a jury in case of appeal to the district court, would be 
required, in determining whether there should be an 
award of incidental damages, to inquire into and ascer- 
tain the money value of the special and peculiar benefits 
which would accrue to the plaintiffs’ adjacent lands. 
The ascertainment of general benefits is not necessarily 
more difficult. 

It follows from these considerations that the judg- 
ment of the district court is right, but as the plaintiffs 
are entitled to some relief, if the defendant made the 
agreement alleged, the case is remanded to the district 
court with direction to permit the petition to be amended, 
and for further proceedings; all costs to the present time 
to be taxed to the plaintiffs. This course strikes the 
writer as being incongruous and illogical, but it has the 
sanction of precedents which we may not disregard. (Jc- 
Keighan v. Hopkins, 14 Neb. 361; Malloy v. Malloy, 35 Neb. 
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224; Roberts v. Swearingen, 8 Neb. 363; Gregory v. Lan- 
caster County Bank, 16 Neb. 411.) Whether the amend- 
ment of the petition, in conformity with the views ex- 
pressed in this opinion, will be, in substance, the com- 
mencement of a new action has not been discussed and 
it is not decided. 

It is contended by the defendant that the special find- 
ing above quoted disposes of the claim that the company 
agreed to build the road and put it in operation within 
a reasonable time. In view of the fact that the conclu- 
sion of the trial court does not necessarily depend on 
the special finding, we think its meaning should not be 
enlarged by construction. We think the point has not 
been decided. 


REVERSED. 


WILLARD BE. SrewART ET AL., APPELLANTS, V: CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY, AP- 
PELLEE. ; 


FILED FEBRUARY 9, 1899. No. 8714. 
Stare Decisis. This case is ruled by Moseley v. Chicago, B. éd Q. R. Co., 


57 Neb. 636, the questions for decision in both cases being sub- 
stantially identical. 


AppwalL from the district court of Lancaster county. 
Heard below before HOLMES, J. Reversed. 


Webster, Rose & Fisherdick and Willard EH. Stewart, for 
appellants. 


J. W. Deweese, F'. E. Bishop, and John H. Ames, contra. 


SULLIVAN, J. 

The questions involved in this case are, in all substan- 
tial respects, like those in the case of Moseley v. Chicago, 
B. & Q. R. Co. 57 Neb. 636. The judgment in this case 
will therefore be the same as in the Moseley Case. 


REVERSED AND REMANDED. 
45 : 
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L. Ff. MAGINN wr au. V. JANE PICKARD. 
Finep Fesrvary 9,1899. No. 8649. 


1. Review. A finding of the trial court upon substantially conflicting 
evidence will not be disturbed. 


2. Foreclosure Sale: Surnirrs: Deputies. Where a decree of fore- 
closure directs the sheriff to make a sale of the mortgaged prem- 
ises, the deputy sheriff has authority to act in the matter, and . 
may execute the decree for and in the name of his principal. 


3. —-——: APPRAISEMENT: Notice. The owner of real estate which is 
about to be sold under a decree of foreclosure is not entitled to 
notice of the time and place of making the appraisement. 


4. Review. All presumptions favor the regularity of the proceedings 
of the district court, and an order or judgment made therein will 
not be reversed unless the error complained of is established by 
the record, 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Affirmed. 


L. I’. Maginn, for plaintiffs in error. 

teferences: Watson vr. Tromble, 38 Neb. 450; Stock- 
meyer v. Tobin, 189 U. S. 190; Sessions v. Irwin, 8 Neb. 9; 
Bozza v. Rowe, 80 Il. 198; Minnesota Co. v. St. Paul Co., 
2 Wall. [U. 8.] 631; Blossom v. Milicankee & C. R. Co., 3 
Wall. [U. S.J 207; Rover, Judicial Sales [2d ed.] sec. 9. 


B. H. B. Kennedy, contra: 


Appraisals for judicial sales will not be set aside ex- 
cept for fraud. (Vought v. Foxworthy, 38 Neb. 790; Smith 
v. Foxworthy, 89 Neb. 214; Heklund rv. Willis, 44 Neb. 129.) 

Deputy sheriff may act. (lamer vu. Mel inley-Lanning 
Loan & Trust Co., 52 Neb. 709; Nebraska Loan & Building 
Ass'n vu. Marshall, 51 Neb. 534.) 


SULLIVAN, J. : 
This proceeding in error brings up for review an order 


of the district court confirming a judicial sale of veal 
estate in the city of Omaha. 
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It is first contended that the sale should have been set 
aside on the ground that the valuation fixed by the ap- 
praisers was so low as to afford an inevitable inference 
of fraud in the appraisement. There is considerable dif- 
ference between the estimate of the appraisers and that 
of some of the witnesses who testified for the defendant, 
but the disparity is not so great as to warrant the con- 
clusion that the appraisers acted corruptly. The ruling 
of the trial court on this point is fully sustained by First 
Nat. Bank of Omaha v. Hahn, 56 Neb. 679, Nebraska Loan 
& Building Ass’n v. Marshall, 51 Neb. 534, and other cases. 

Another contention of the defendant is that the court 
having directed the sheriff to execute the decree of fore- 
closure, the sale conducted by his deputy was unauthor- 
ized and void. The precise question was decided in Ve- 
braska Loan & Building Ass'n v. Marshall, supra. Tt was 
there held that the deputy sheriff possesses the same 
power as his principal to carry into effect an order of 
the court directing the sale of real estate for the satis- 
faction of a mortgage. 

A further reason urged for a reversal of the order of 
confirmation is the failure of the appraisers to give the 
defendant an opportunity to appear before them and be 
heard on the question of valuation. The right to such 
a hearing was claimed and expressly denied in Tillson 
t. Benschoter, 55 Neb. 443, and in Jills v. Wamer, 55 Neb. 
445, 

Complaint is made because one of the appraisers had 
been frequently selected by the sheriff of Douglas county 
to act in a like capacity in other cases. In the absence 
of a showing that the appraisement was unfair we fail 
to perceive how the defendant was prejudiced, even if it 
be true that the appraiser was a “professional.” To 
justify this court in reversing an order or judgment of. 
the district couvt error must affirmatively appear; it will 
not be presumed. 

It is claimed that the notice of sale was not published 
in a newspaper of general circulation in Douglas county, 
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and that the sale should be, therefore, set aside. The 
evidence before us does not tend in the remotest degree 
to support this claim, and we cannot act on counsel’s 
suggestion to search the record of another case in this 
court for evidence to sustain his contention. 

Other questions presented are too attenuated to merit 
special consideration. The order of confirmation is 


AFFIRMED, 


Evsiz D. TROUP ET AL., APPELLANTS, V. Pau W. Hor- 
BACH EY AL., APPELLEES, AND NATHAN BLAKELY BT 
AL., APPELLANTS. 


FILED FEBRUARY 9,1899. No. 10499. 


1. Reversal: New TRIAL: AMENDMENT. Where a judgment in an 
equitable action is reversed and the cause remanded for further 
proceedings not inconsistent with the opinion filed in the case, 
the district court may, if consistent with the views expressed in 
the opinion, permit a reformation of the issues and a trial de 
novo. 


; : Discretion, But there is no strict and abso- 
lute right to file new pleadings in such case. The matter is com- 
mitted to the sound discretion of the court, and its action in the 
premises will not be reversible error unless it amounts to an 
obvious abuse of discretion. 


: Review. In order to bring up for review 
any action of the trial conrt with reference to the amendment 
of pleadings it must appear by the record that an exception was 
taken to the order complained of, 


: : InrerLocuTorY Orpen. An order denying 
an application for leave to amend pleadings is interlocutory and 
not appealable. 


5. Dismissal: Drniat INTERLocuTORY. An order refusing a party 
permission to dismiss his action is not final, and cannot be 
brought here for review by appeal. : 


oO 


. Appeal: Error: Inxrertocurory Orprers. On appeal to this court 
the only question to be considered is whether the judgment or 
final order responds to, and is warranted by. the pleadings and 
proofs. To reach errors in interlocutory orders a petition in 
error should be filed with the record. 
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APPEAL from the district court of Gage county. 
Heard below before Lerron, J. Affirmed. 


J. Li. Cobbey, G. MV. Johnston, Griggs, Rinaker & Bibb, and 
A. CO. Troup, for appellants. 


References: City of Llastings v. Foxworthy, 45 Neb. 676; 
Porter v. Sherman County Banking Co., 40 Neb. 274; Badger 
Lumber Co. v. Holmes, 55 Neb. 473; Thomas v. Thomas, 33 
Neb. 373; State v. Cornell, 52 Neb. 25; Sharpless v. Giffen, 
47 Neb. 146. 


John D. Howe and FE. R. Duffie, contra. 


References: State v. Sheldon, 26 Neb. 151; Werriam v. 
Gordon, 20 Neb. 405; Anglo-American Land Co. v. Brohman, 
33 Neb. 409; Lancaster County Bank v. Gregory, 24 Neb. 
656; Joman v. Steele, 18 Neb. 652; Smith v. Schaffer, 29 
Neb. 656; Oliver v. Lansing, 51 Neb. 818; Gaines v. Rugg, 
148 U.S. 228; Sexton v. Henderson, £7 La. 1381; Sanaey v. 
Towa City Glass Co., 68 Ia, 542; Garmoe v. Windle, 76 Ta. 
239; Adams County v. Burlington & Mf. R. BR. Co., 55 Ta. 94; 
Austin v. Wilson, 57 Ta. 586; Martz v. St. Paul & D. R. Co., 
67 N. W. Rep. [Minn.] 809; Butler v. Barnes, 61 Conn. 399; 
Kavanagh v. Barber, 22 N. Y. Supp. 874; O'Riley v. Diss, 
48 Mo. App. 62; Miner v. Medbury, 7 Wis. 90; Carney v. 
Lmmons, 9 Wis. 109; Roberts v. Corbin & Co., 28 Ia. 355; 
City of Chicago v. Gregsten, 45 N. E. Rep. [UL] 505; San- 
ders v. Peck, 131 IN. 407; Pattern Paper Co. v. Green Bay 
Canal Co., 66 N. W. Rep. [Wis.] 601; Z'readway v. Johnson, 
39 Mo. App. 176; Whitney v. Traynor, 45 N. W. Rep. 
[Wis.] 550; National Investment Co. v. National Savings — 
Loan & Building Ass'n, 53 N. W. Rep. [Minn.] 546. 


A. H. Bubeock and A. Hazlett, also for appellees. 


SULLIVAN, J. 


This equitable action was commenced by creditors of 
an insolvent corporation against its stockholders to re- 
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cover unpaid stock subscriptions. A judgment of the 
district court in favor of the plaintiffs was brought here 
for review and at a former term reversed, except as to 
the defendant G. M. Johnston and certain other defend- 
ants who were defaulted. The cause was remanded for 
further proceedings not inconsistent with the views ex- 
pressed in the opinion. (Yroup v. Llorbuch, 58 Neb. 795.) 
After receiving the mandate the district court permitted 
the plaintiffs to file an amended and supplemental peti- 
tion. This pleading being filed, the defendants Hor- 
bach, Horbach, and Lantry moved the court for an order 
striking it from the files, or else “to dismiss them from 
said petition.” The motion assigned various reasons for 
the action it invoked. It was submitted on June 8 and 
sustained on the grounds (1) that the additional facts al- 
leged in the petition had not been discovered since the 
former trial; (2) that the material matters contained in 
the petition had been already tried and adjudicated; and 
(3) that the averments of the original petition are the 
same as those contained in the amended and supple- 
mental petition. To the ruling on the motion no excep- 
tion was taken, and the court thereupon rendered judg- 
ment “that defendants Ilorbach, Hlorbach, and Lantry 
go hence without day.” On June 8 the Brush Electric 
Company, which had intervened in the action, obtained 
an order dismissing its cross-petition without prejudice. 
June 27 this order was set aside and an order entered 
dismissing the cross-petitions of all interveners unless 
amendments presenting material new matter should be 
filed by them on or before July 8. Nathan Blakely, one 
of the interveners, filed an amended cross-petition, and 
to this pleading Horbach, Horbach, and Lantry immedi- 
ately addressed a motion similar to the one by which the 
amended and supplemental petition of the plaintiffs had 
been successfully assailed. The motion was sustained 
on the grounds (1) that it contained no supplemental 
matter; (2) that it contained no facts of which Blakely 
was ignorant at the time of the trial; and (8) that the 


. 
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matters contained in the amended pleading were in sub- 
stance identical with those contained in the original 
cross-petition, and had been already adjudicated. The 
Brush Electric Company having tendered no amend- 
ment, the court, upon sustaining the motion, directed 
against Blakely’s amended pleading, dismissed the cross- 
petitions of both interveners as to Horbach, Horbach, 
and Lantry. ‘here is nothing in the record to indicate 
that the action has been finally disposed of as to all the 
defendants. Except as to Johnston, the defendants de- 
faulted, and the appellees herein, the case seems to be 
still pending and undetermined in the district court of 
Gage county. It may be doubtful under the circum- 
stances whether the appeal gives this court jurisdiction 
of the case; but, assuming that it does, we proceed to con- 
sider some of the questions discussed by counsel in the 
briefs. 

The plaintiffs and the intervener Blakely have de- 
clined to discuss the sufficiency of the new pleadings 
filed by them in the case. They do hot attenipt to show 
that the amendments were substantial, but seem to rest 
their claim to a reversal of the judgments on the propo- 
sition that they had a strict and absolute right to 
‘amend, and to a trial, in the usual way, of the sufficiency 
and truth of their allegations. The Brush Electric Com- 
pany stands upon the proposition that the vacation of 
the order dismissing its cross-petition was reversible er- 
ror. On the other hand, the appellees contend that the 
power of the court, under the mandate, was limited to 
enteriug the judgment that should have been rendered 
at the conclusion of the trial. We think it perfectly 
clear that neither the position of the plaintiffs and 
Blakely, nor that of the appellees, is tenable. The judg- 
ment was reversed, with authority to the trial court to 
take such further action, in the interests of justice, as 
the law would sanction and a sound discretion dictate or 
approve. Within the bounds of judicial discretion the 
court might grant, or refuse, leave to amend the plead- 
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ings. It might decide. the case on the record already 
made. It might take additional evidence, or it might 
try all the issues de novo. Error could not be predicated 
of its orders unless there was an obvious abuse of dis- 
cretion. (Badger Lamber Co. v. Holmes, 55 Neb. 4738; Oliver 
v. Lansing, 51 Neb. 818; Bush v. Bank of Commerce, 38 Neb. 
403; Brown v. Rogers, 20 Neb. 547.) 

Plaintiffs complain of.the order sustaining the motion 
addressed to their amended and supplemental petition. 
The order was interlocutory, and the point made, that 
in the absence of an exception it cannot be reviewed, 
must be sustained. (Farmers Loan & Trust Co. v. Bankers 
& Merchants Telegraph Co., 109 N. Y. 342; Spears v. ILayor 
of New York, 72 N. Y. 442; AMlechanies & Traders Ins. Co. v. 
Gerson, 88 La. Ann. 349.) In order to bring up for review 
any question touching the action of the trial court with 
reference to amendments, the record must show that an 
exception was taken to the order complained of. (Healy 
v. Aultman, 6 Neb. 349; Stute v. Bartley, 56 Neb. 810; 1 
Ency. Pl. & Pr. 534.) 

There is another reason why the merits of plaintiffs’ 
complaint cannot be considered. The order in question 
is not appealable. It was, in legal effect, a refusal to 
permit, as against the Ilorbachs and Lantry, a reforma- * 
tion of the issues and a second trial upon new pleadings. 
The judgments, based upon the original pleadings and 
the evidence contained in the bill of exceptions, definitely 
settled the rights of the parties to this proceeding and, 
as to them, ended the litigation in the district court. 
They are appealable, but the orders preceding them are 
not. The correctness of these judgments is the only 
question properly before us for determination. Admit- 
ting, for the sake of argument only, that a trial on the 
reformed pleadings might have resulted in a conclusion 
favorable to plaintiffs and Blakely, and also assuming 
that there was prejndicial error in the rnlings which pre- 
vented a reinforcement of the record by bringing in other 
waterial facts to influence the action of the court, still 
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we are not authorized, on this appeal, to take cognizance 
of such error and because of its commission reverse the 
judgments rendered. The judgments, being warranted 
by the pleadings and evidence, must be affirmed, conced- 
ing that they are the possible products of error in the re- 
jection of allegations and consequent exclusion of proof. 
This proposition is firmly established by recent decisions. 
In Ainvsicorth v. Taylor, 53 Neb. 484, Aling v. Nelson, 55 
Neb. 161, and Village of Syracuse v. Mapes, 55 Neb 738, it 
was held that rulings of the trial court in excluding evi- 
dence could not be reviewed on appeal. In Frenzer v. 
Phiilips, 57 Neb. 229, we refused to consider on appeal 
a ruling of the district court on a motion to quash the 
service of a summons; and in Vualional Life Ins. Co. v. 
Martin, 57 Neb. 350, we said, with respect to an order 
denying a motion to strike from the files an amended 
and supplemental petition, that “alleged errors in mat- 
ters of procedure occurring at or before the trial cannot 
be reviewed on appeal. In this court the correctness of 
the judgment rendered on the pleadings and proof is the 
only question to be considered.” As it does not appear 
affirmatively that cither of the final judgments rendered 
by the district court in favor of TLorbach, Horbach, and 
Lantry is erroneous, both of said judgments are 


AFFIRMED. 


GRAND ISLAND BANKING COMPANY, APPELLEE, V. GUS- 
TAVE KOEHLER, APPELLEL, AND CHARLES ’. DURKEE 
ET AL., APPELLANTS. 


FinED VEBRUARY 9, 1899. No. 8629. 


1. Mechanics’ Liens: CHARACTER OF MATERIALS. Section 1, chapter 
54, Compiled Statutes, gives a right of lien in two classes of 
cases, one of which is for material furnished, but this does not 
necessarily imply raw material in the condition in which it is 
actually furnished or delivered. 


2, : Account. A running account, or an account made up of 
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items avhiiels may be tacked to ponstituse a single account, must 
be considered and classified by referring, among other considera- 
tions, to the intention of the parties as manifested by their 
contemporaneous conduct with reference to the transactions in- 
volved, and thus tested, the rights of a litigant herein are de- 
termined. 


: PRIORITY OF MorTGacE, A mortgage filed during the erec- 
tion of a building on the premises mortgaged thas priority over 
the rights of a person who subsequently began to furnish ma- 
terial for such erection. 


APPEAL from the district court of Hall county. Heard 
below before THOMPSON, J. Reversed. 


Charles G. Ryan, for appellants. 


References: Holnes rv. Hutchins, 38 Neb. 6015. Phillips, 
Mechanics’ Liens 386; 2 Jones, Mechanics’ Liens 1389; 
Simpson v. Murray, 2 Pa. St. 76; White Lake Lumber Co. 
v. Russell, 22 Neb. 129; Chappell v. Smith, 40 Neb. 579; 
Badger Lumber Co. v. Mayes, 38 Neb. 880; Henry & Coats- 
worth Co. v. Fisherdick, 87 Neb. 207; Congdon v. Kendall, 
53 Neb. 282; Hoagland v. Lowe, 39 Neb. 397; Bohn Mfg. 
Co. v. Nountze, 830 Neb. 719; Buchanan v. Selden, 43 Neb. 
559; Weir v. Thomas, 44 Neb. 507; Great Western Alfg. Co. 
v. Hunter, 15 Neb. 37; Swift v. Thompson, 9 Conn. 63; Allen 
v. Mooney, 130 Mass. 155; Carpenter v. Walker, 140 Mass. 
416; First Nat. Bank vr. Ebnore, 52 Ta. 541; Tifft v. Horton, 
53. N. Y. 377; Phillips, Mechanics’ Liens sec. 174 et seq. ; 
Ballou v. Black, 17 Neb. 389; Central Loan & Trust Co. v. 
O'Sullivan, 44 Neb. 834; ffansen v. Kinney, 46 Neb. 208. 


ee ae 


Abbott & Caldivell, for appellant Durkee. 


References: Great Western Mfg. Co. v. Hunter, 15 Neb. 
37; Dewing v. Congregational Society, 13 Gray [Mass.] 414; 
Howes v. Reliance Wire Works Company, 46 Minn. 44; 
Sweet v. Janes, 2 R. I. 270; Sones v. Keen, 115 Mass. 170; 
Wilson v. Sleeper, 131 Mass. 177; Badger Lnaunber Co. v. 
Afayes, 838 Neb. 822; Chapinan v. hae 43 Neb. 890; Noll 
vo. Kenneally, 37 Neb. 879. wate cate: Sei 


Frick & Dolezal, for appellant Fremont Manufacturing 
Company. 
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R. C. Glanville, for appellees. 

References: Anderson’s Law Dictionary 16; Frankoviz 
v. Smith, 34 Minn. 403; Lamb v. Hanneman, 40 Ta. 41; 
Skyrme v. Occidental Mill & Mining Co., 8 Nev. 236; 
Schmeiding v. Hwing, 5¢ Mo. 78; O'Leary v. Burus, 53 
Miss. 171; Pacific Mutual Life Ins. Co. v. Fisher, 106 Cal. 
224; Choteau v. Thompson, 2 O. St. 424. 


. 


W. H. Thompson, for appellee George A. Hoagland and 
others. 


RYAN, C. 


This action was brought in the district court of Hall 
county for the foreclosure of a mortgage held by the 
Grand Island Banking Company, and it obtained a de- 
cree, of which neither it, nor any other party, complains. 
This mortgage was upon certain real property in Grand 
Island, on which the proprietor had succeeded in erect- 
ing a hotel, but had not succeeded in paying the ‘me- 
chanics’ liens and mortgage indebtedness thereby ren- 
dered unavoidable. It is not essential, and would be 
simply confusing, to describe many of these, for no one 
asks to have them placed in a class senior or junior to 
that in which they were placed by the ‘district court. 
The appellants are Charles T. Durkee and the Fremont. 
Manufacturing Company,whose appeals present the same 
question, and Samuel A. Peterson and George A. Packer, 
who, as joint mortgagees, hold but a single interest liti- 
gated. The appellee whose priority is challenged is the 
Chicago Gas & Electric Fixture Manufacturing Company. 
This appellee was placed in the first class, Peterson and 
Packer were alone placed in the second class, and Durkee 
and the Fremont Manufacturing Company were placed in 
the third class, and in this order the respective priori- 
ties of these parties were established by the decree ap- 
pealed from. The mortgage to Peterson and Packer was 
made while the hotel was in conrse of erection, and was 
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filed for record April 28, 1893. The rule enforced in 
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207, for de- 
termining priorities as between claimants under the me- 
chanics’ lien law and the holders of mortgages made 
while the building was in course of erection is accepted 
by all parties; but it is claimed by Durkee and the Fre- 
mont Manufacturing Company that there are circum- 
stances which entitle them to a better standing than that 
rule would give them. As the contention of these two 
parties and the facts upon which that contention is based 
are practically the same, we shall let the facts in one case 
represent both, and so describe them. 

Charles T. Durkee alleged that on October 10, 1892, he 
entered into a written contract with Gustave Koehler, 
the proprietor of the hotel building in course of erection, 
by the terms of which contract Durkee undertook to fur- 
nish the tin-roofing, steel ceilings, copper and iron cor- 
nices, bay-window trimmings, copper finials, crestings, 
galvanized iron cornices, gutters, and conductors that 
should be necessary in and about the construction and 
completion of the hotel building, for all of which he was 
to receive $2,435. There were extras furnished, but the 
balance, because of payments found by the court, was 
$1,002.14. The debit items of the account attached to 
the claim filed’ for a mechanic’s lien were as follows: 


“1893. Aug. 25. 
To work, Jabor, and material on building, as 


per original contract .................... $2,435 00 

To extra iron ceiling in office saloon, reading 
room, and lunch room, agreed value....... 400 00 
To extra copper Work...........0.0. 000 cea 30 00 
To extra tinning and work.................. 60 00 
‘bo metal tile CXtPas: oso 6k ca eo er ceeee ban 26 00 
$2,951 00” 


On the face of the above statement it would seem un- 
questionably true that the mortgage to Peterson and 
Packer should have precedence over the lien of Durkee. 


Vou. 57] JANUARY TERM, 1899. 653 


He, however, insists that he began the manufacture of 
the copper cornices, finials, etc., in February, 1893; that 
these were suitable for no other building than that hotel 
for which they had been designed; that it was necessary 
thus early to commence the manufacture of them that 
they might be ready when needed, and that, therefore, 
the priority of Durkee as for labor done.should date from 
the commencement of the work in February. 

Tn Badger Lumber Co, cv. Aayes, 88 Neb. 822, there was 
used, with reference to facts resembling those under con- 
sideration, the following language: “It is probable that 
* * * in a contest between a lienor and mortgagee 
the time when the material in its manufactured form 
was delivered upon the premises should be considered 
the time when the lien attached. So if, in this case, the 
evidence showed that the mortgage of the New Hamp- 
shire Tire Insurance Company was executed before any 
delivery of the manufactured material upon the premises, 
it would appear unjust to give the plaintiff priority of 
lien, although lumber may have been delivered for the 
purpose of manufacturing at the planing mill before the 
mortgage was made. The notice to subsequent lienors is 
derived from the condition of the premises (Henry & 
Coatsworth Co. v. Fisherdich, 37 Neb. 207; Holmes v. Huteh- 
ins, 88 Neb. 601); and it would seem too much to require 
of a mortgagee that he should not only take notice of 
what was actually going on upon the premises, but 
should also investigate as to whether or not materials 
had been purchased for an improvement and had been 
delivered elsewhere.” Counsel for Durkee insist, how- 
ever, that the above quoted language was with reference 
to the delivery of raw material at a planing mill for man- 
ufacture into blinds, doors, etc., whereas Durkee’s claim 
was for work for the building on the raw material, and, 
therefore, that the lien commenced from the comimence- 
ment of this Work. But what is raw material? Is it the 
copper ore upon which Durkee’s employés expended their 
skill; and if so, why? Before this ore reached Fremont 
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it had been mined and freed from impur iGee. and it had 
been transported hundreds of miles. Strictly speaking, 
it ceased to be raw material when it was removed from 
its bed. Every manipulation it thenceforward under- 
went tended to increase its value. If Durkee can avoid 
the effect of the rule in Badger Lumber Co. v. Mayes, supra, 
as he seeks to, why could not the lien be still further 
antedated by referring its origin to the time when the 
ore was first mined? Under section 1, chapter 54, Com- 
piled Statutes, liens are given to any person who shall 
perform any labor or furnish any material, etc. If the 
word “labor” is to be held to embrace all the value of the 
material furnished except such as is strictly raw ma- 
terial, then the word “material,” as applied to lumber, 
niust be restricted to trees standing in the forest, ore in 
the mines, etc. But in the very nature of things the latter 
in that condition could not be furnished in Nebraska. 
It is very clear that the statute has left no room for this 
difficulty, for it gives a lien in two elasses of cases: one 
where labor has been done, the other where material, not 
necessarily raw material, has been furnished. When 
Durkee filed his claim for a lien, he recognized this dis- 
tinction, and very properly claimed simply for the manu- 
faetured material furnished by delivering it on the prem- 
ises. Neither he nor the Fremont Manufacturing Com- 
pany can be advanced from the class in which they were 
placed by the district court. 

The Grand Island Plumbing Company, having com- 
plied with the provisions of the statute with reference to 
filine its claim for a lien, assigned that claim to the 
Chicago Gas & Electric Supply Company, the appellee 
hereinbefore specially referred to. The first item sup- 
plied in this aecount was the furnishing and putting in 
of some galvanized pipe, a globe valve, a nipple, and a 
coupling. These, it was testified, were necessary to con- 
nect with the city water main, and it was further testi- 
fied that when completed this was paid for. The date 
of this item was April 15, 1893. The next item in the 
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account attached to the claim filed for a lien was for 
sheet lead, and it was of date May 2, 1893. The mortgage 
to Peterson and Packer, as already noted, was filed for 
record April 28, 1893, so that this mortgage, under the 
rule already invoked, would seem entitled to preference. 
But it is said the sheet lead had been ordered before 
April 28, 1893. This could make no difference, for, as we 
have already seen, the date of the furnishing must goy- 
ern. In this case the sheet lead had to be ordered from 
Chicago, and because of the delay incident to lodging 
the order and transmitting the material, it reached 
Grand Island after the mortgage to Peterson and Packer 
had been filed. It was, nevertheless, not furnished until 
subsequent to the filing of this mortgage, and therefore 
is not available against it. The next item is in August, 
and from theuceforward the items run into November. 
The district court evidently regarded this as a running 
account from the date of the item amounting to $29.15. 
Whether or not an account is a running account, or, as 
counsel for the gas and electric company insist, the items 
should be tacked, is largely governed by the intention 
of the parties as evidenced by their conduct. In this 
case the first item was separately ordered and paid for. 
It is clear the parties did not by this transaction intend 
to open a continuous account. The sheet lead was for 
use under pillars, and had no reference to the material 
described in the first item; therefore, could neither vary, 
control, nor extend it. The account, therefore, should 
only be deemed to have originated, at best, on May 2, 
1893, and hence this claim should be placed in the third 
class,—otherwise the classification of the district court, 
we think, was correct. 

There was a contention as to whether certain saloon 
fixtures were personal or real property. We are not at 
all confident that we could add to public general knowl- 
edge any new or valuable information by describing the 
appearance or functions of what seem to be the ordinary 
equipments of a saloon. We shall therefore refrain from 
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the attempt. On the evidence submitted it was found 
that these were parts of the real property, and we are 
satisfied to accept the judgment of the district court in 
respect thereto. On the appeal of Peterson and Packer 
against the lien of the Chicago Gas & Electric Supply 
Company the judgment of the district court is reversed, 
and the cause is remanded with instructions to the dis- 
trict court to enter a decree conformable with the views 
above expressed. 
REVERSED AND REMANDED. 


Harrison, C. J., not sitting. 


EDMOND GEORGE VY. STATE OF NEBRASKA. 
FILED FEBRUARY 9, 1899. No. 10356. 


Receiving Stolen Cattle: Convicrion: Evipence. The evidence in 
this case stated, and held insufficient to sustain the verdict of 
the jury. 


Error to the district court for Cherry gounty: Tried 
below before KINKAID, J. Reversed. 


J. Wesley Tucker, for plaintiff in error. 


References: Maxwell, Criminal Procedure 383; Wal- 
bridge v. State, 138 Neb. 236; Sumner v. State, 5 Black. 
[Ind.] 579; Commonwealth v. Webster, 5 Cush. [Mass.] 
296; 1 Greenleaf, Evidence secs. 33, 34. 


C.J. Smyth, Attorney General, and Hd P. Smith. Deputy 
Attorney General, contra. 


Ryan, C. 

In the district court of Cherry county Edmond George, 
in the first count of an information, was charged with 
unlawfully and feloniously taking, stealing, and driving 
away four cattle of the ageregate value of $100. In the 
second count of said information it was charged that on 
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or about October 7, 1897, the said George, in said county, 
did unlawfully and feloniously receive the same cattle, 
of the same value as were described in the first count, as 
then and there lately stolen and driven away, with the 
intent on the part of said George to defraud the owners 
of said cattle, the said George then and there well know- 
ing that all of said cattle had been stolen. There was a 
conviction on the second count, whereupon there was 
judgment that George be imprisoned in the penitentiary 
for the term of five years and pay the costs of the prose- 
cution. To reverse this judgment he has prosecuted 
error proceedings in this court. One of the assignments 
in his petition in error is that the evidence does not gus- 
tain the verdict, and in the view we take it will be un- 
necessary to consider any other assignment. 

One of the owners of the cattle alleged to have been 
stolen testified that he missed said cattle October 6 or 7, 
1897; that he saw the accused at the ranch of witness in 
the latter part of September, 1897; that the accused was 
then riding a gray horse and another horse of the same 
color was following; that accused watered the horses at 
the water-trough of the witness; that the horse which was 
following the horse the accused was riding stopped at 
the hay of witness, whereupon the accused asked a son 
of witness to drive said horse away. This witness, a day 
or so previous to the date above referred to, had seen a 
person whom he believed to be the accused riding one 
gray horse and leading another along or near Fairfield 
creek, which is near the ranch of witness. This is the 
substance of the evidence relied upon to show that the 
accused had felonious intentions with reference to the 
cattle before they were stolen. 

It was testified that one of the cattle, before the theft, 
was branded with a circle U on the right side, another 
was branded with a circle U on the left side; another had 
the letters I J on the right hip, and, it seems, the other 
was branded with the figures 18. About six weeks after 
the cattle were missed at the ranch they were found by 

AG 
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their owners at the ranch of Mr. Carr, a mile west of 
Springview, in Keya Paha county. The brands had, 
meantime, been changed. It was shown by the evidence, 
without contradiction, that the cattle had been brought 
to the farm of Mr, Carr by Mr. Lamoreux, who had pur- 
chased them October 9, 1897, from the accused. Mr. 
Lamoreux, at the time of this purchase, was living on 
the Sioux Reservation, in South Dakota, and the pur- 
chase of the cattle by him was at his home. The brands 
at that time, he testified, had been altered. The same 
afternoon of his purchase Lamoreux placed these cattle 
among other cattle, and with the whole bunch thus macle 
up started to go to Springview, in Keya Paha county. 
The cattle he had bought of George he did not ship at 
Springview, as he did the remainder of the lot, but left 
them with Mr. Carr, where they were afterward found 
by the owners and reclaimed. From this evidence it 
seems clear that some one stole these cattle and altered 
their distinctive brands. The conviction of George, how- 
ever, was not of larceny but of purchasing stolen cattle, 
knowing them to have been stolen. From this convic- 
tion we are bound to assume that a person other than 
George had been guilty of larceny, and that George’s con- 
nection with the transaction began after the theft had 
taken place. Jet us now consider what evidence there 
was to show how, when, and where George purchased as 
the jury found he did. 
- he accused was sworn on his own behalf and testified 
that previous to October 4, 1897, he had been told by 
Chris Colombe, who resided on the Sioux Reservation, 
that the said Colombe was desirous of hiring a hand; that 
on October 4, aforesaid, accompanied by Engene Myers, 
who proposed to hire to Colombe, the accused started to 
go from near Sparks, in Cherry county, to the ranch of 
Colombe; that when they had passed beyond the state 
line about sixteen miles the accused and Myers fell in 
with Chris and David Colombe at the intersection of two 
highways; that while these four persons were talking, 
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aman by the name of Joe Cross came up one of the roads 
driving five head of cattle; that Cross offered to sell the 
cattle; that after some negotiations the accused pur- 
chased them for $85, which he then and there paid Cross; 
that at that time the accused did not notice that the 
brands had been worked over; that Cross, upon receiving 
payment, made a bill of sale of the cattle to the accused; 
that the accused had never seen Cross since that time; 
that after purchasing the cattle the accused and Myers 
took the cattle to Chris and David Colombe’s ranch and 
kept them there five days, at the end of which time the 
accused sold them to Lamoreux. Ed Colombe was sworn 
and testified that Joe Cross was well known to witness 
and had worked for witness’ father about ten years off 
and on; that witness was acquainted with the handwrit- 
ing of Cross, and that the bill of sale made to the accused 
had, in the opinion of witness, been executed by said 
Cross. There were two witnesses who testified that they 
were well acquainted with the region about the Rosebud 
Agency, where it was claimed Cross had been living, and 
that they never heard of such a man. Eugene Myers 
testified that he went with the accused from Cherry 
county to the ranch of the Colombes on October 4, 1897, 
but that neither the accused nor himself saw or drove 
any cattle at that time, and that the accused did not buy 
any cattle of Cross, or any one else, on that trip. 

In brief, the above was all the evidence offered by 
either side, and while the contradictions of the testimony 
of George might lead to the conclusion that he was very 
unreliable as a witness, it does not follow from these con- 
tradictions that the jury were justified in finding that he 
purchased the cattle in Cherry county, Nebraska, as 
charged in the count of the information on which he was 
convicted. On this, the essential proposition, there was 
no evidence to justify the verdict, and the judgment 
thereon rendered is reversed. 


REVERSED AND REMANDED. 
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JEROME H. SMITH, APPELLANT, Vv. C. C. NEUFELD ET 
AL., APPELLEES. 


FILED FEBRUARY 9, 1899. No. 8705. 


1. Homestead: ReMovat or Croup. Equitable relief may be granted 
for the removal from a homestead of the apparent lien of a 
judgment on the theory that such lien, though only apparent, 
is a cloud upon the owner’s title. 


: PLeavine. A general demurrer was improperly 
sustained to a petition wherein were allegations that plaintiff had 
succeeded to the homestead rights of his grantor and that such 
rights were within the statutory limits defining homestead ex- 
emptions, though such homestead rights were asserted with 
reference to but a portion of an entire 320-acre tract, und the 
prayer of the petition was for equitable relief as agaiust the 
apparent liens of certain described ordinary judgments which 
had been rendered against the said grantor while he was en- 
titled, as owner of the land, to the statutory homestead exemp- 
tion invoked by plaintiif. 


APpralL from the district court of Hamilton county. 
Heard below before Srepcwick, J. Reversed. 


Hainer & Smith, for appellant. 


References: Roberts v. Robinson, 49 Neb. 717; Corey v. 
Pinnmer, 48 Neb. 481; iiausneld v. Gregory, 11 Neb. 297; 
Galway ‘ Malehouw, 7 Neb. 285; Dorsey v. Hall, 7 Neb. 460; 
Berkley vc. Lamb, 8 Neb. 399; Hoy v. Andergon, 39 Neb. 386; 
Vundt v. Hagedorn, 49 Neb. 409; Giles v. Miller, 36 Neb. 
346; Sehriber v. Platt, 19 Neb. 625; Baumann v. Franse, 
37 Neb. 807; Hooper v. Custetter, 45 Neb. 67; Pueth v. Leary, 
23 Neb. 267. 


Stark & Day, contra. 


References: 1 Black, Judgments (1891 cd.) secs. 359, 
366, 400; St. Joseph Alfg. Co. v. Daggett, 84 Il. 556; W aples, 
‘Womextead & Exemptions, p. 23, par. 18, p. 208, see. 1. 
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Ryan, C. 

In this case there were two defendants in the district 
court of Hamilton county. A demurrer to the petition 
filed by cach of them was sustained, and accordingly 
there was a judgment in their favor, from which plaintiff 
has appealed. This involves a consideration of the aver- 
ments of the petition, which we shall now undertake. 

Jerome Lf. Smith, the plaintiff, alleged in his petition 
that on October 23, 1894, and for more than five years 
prior to that date, Tobias Voth was the owner in fee sim- 
ple of five separately described governmental subdivis- 
ions of land in Flamilton county, of which the aggregate 
area was 320 acres; that during all of said five years 
Voth, the head of a family, lived on said land and tilled 
it as a single farm; that while Voth was the owner and 
in the possession of said land he and his wife mortgaged 
it as an entirety to secure the payment of $3,500 to one 
person, to secure the payinent of $900 to another, and the 
payment of $388.60 to plaintiff, in addition to which 
mortgages said Voths made another mortgage on the 
same property to secure the sum of $2,000 to still another 
person; that in September, 1894, default having been 
made in the payment of these mortgages, proceedings 
were begun for the foreclosure of the $3,500 mortgage, 
in which with said Voths the said Smith was made a de- 
fendant, and that at said time there was due on all the 
mortgages the aggregate sum of $7,000. It was further 
alleged in the petition that the value of said land never 
exceeded $7,300, and that Voth in said land had an in- 
terest outside the mortgages of not to exceed $300; that 
there was at said time a lien on the land of $54.40 for 
taxes, and that Voth and his wife, for the purpose of end- 
ing the foreclosure proceedings and procuring the liens 
to be satisfied on said Jand, on October 23, 1894, sold the 
same to plaintiff for the agreed consideration of $7,300, 
the full fair value of the same, and on the day thereafter, 
to-wit, October 24, 1894, conveyed said land to plaintiff 
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by a warranty deed, in which they recited that Jerome 
H. Smith, the grantee, had assumed and agreed to pay as 
part of the consideration the $3,500 mortgage, the $900 
mortgage, the $388.60 and the $2,000 mortgage, and in 
his petition plaintiff alleged, independently of the recita- 
tions of said deed, that the assumption of payment was 
as above receited, and also that plaintiff assumed the pay- 
ment of $34.40 in taxes as part of the consideration. 
Plaintiff, moreover, averred that he paid as the balance 
ef the consideration for said conveyance the sum of 
$267.10 in cash to Tobias Voth. He furthermore alleged 
that the said Voth, at the time of said conveyance to 
plaintiff, was entitled to the homestead exemptions al- 
lowed by the laws of this state to a head of a family, and 
that said excess in value over and above the amount of 
said incuipbrances was likewise exempt under the laws 
of this state, which excess plaintiff aleged had been con- 
veyed to him in consideration of its value paid to said 
Tobias Voth as above described. The relief sought was 
that the judgment based upon debts not secured by 
mortgage, mechanic’s, labore1’s, or vendor's lien, con- 
fessed by Voth in favor of the defendants Ovtober 23, 
1894, and which were apparent but not actual liens on 
said land as against the rights of pieintiff, might be de- 
creed not to be binding on said land; that the cloud cast 
upon plaintif(’s title by each of said judgments might: be 
removed, and that defendants might be enjoined from 
cnforcing either of said judgments against the land pur- 
chased by plaintiff for Voth, 

There is in argument a considerable stress laid upon 
the proposition that one eighty-acre tract was not con- 
‘tiguous, for the reason that, with the nearest tract, it 
had but one point, the center of a section, in common. 
We shall not specially consider this feature, for the rea- 
son that there were in all 320 acres, and as the statute 
exempts but 160 acres as a homestead, there was one 160- 
acre tract which was not homestead in character. A 
consideration of the eighty-acre tract not contiguous, 
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upon the theory of defendants in error, would be impor- 
tant only as showing that said eighty-acre tract is not 
within the terms of exemption of the homestead statute, 
and this same proposition is involved in the existence of 
160 acres outside the homestead tract. 

By the petition it was shown that Voth had a float 
exemption right to the extent of 160 acres in a tract of 
820 acres. Under the provisions of chapter 86, Com- 
piled Statutes, he was entitled to have set off to him asa 
homestead 160 acres, equal in value, above incumbrances, 
to $2,000. As there were incumbrances of the sum of 
$7,000, he could require that the 160 acres which he had 
not procured to be segregated as a homestead should be 
first sold in satisfaction of the $7,000 incumbrances vest- 
ing on the entire tract. Tested by the averments of the 
petition, this would leave unpaid such an amount of mort- 
gages that, to satisfy them and the taxes, there would 
be absorbed the entire value of the homestead quarter. 
section, lacking $267.10 in value. It is not material that 
to arrive at this result it is necessary to take into con- 
sideration the steps we have indicated, first, that the 
debtor had the right to have first sold the quarter-section 
which he did not select as his homestead, and second, 
the status of his homestead quarter-section as affected 
by the balance of mortgages and taxes not paid by the 
sale of the non-exempt quarter. When in the above or- 
der of procedure we reach the point at which the debtor 
has but. 160 acres in which he claims homestead rights 
as above indicated, he has the same rights of homestead 
exemption with reference to it that he would have had 
if he had never been the owner of more than that particu- 
lar quarter-section. We are not determining that the 
judgments, ordinarily, would not be liens on a portion 
of his 320-acre tract, for, under the averments of the peti- 
tion, that question is not involved. Under the facts ad- 
mitted by the demurrer other considerations have been 
eliminated from the case, and our concern is alone with 
the yalye of Voth’s homestead right, which was equal 
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to $267.10. If he had owned but 160 acres of that value, 
there is no room for doubt that he would have been en- 
titled to a decree by which the apparent lien of the judg- 
ments would have been removed. (Corey u. Schuster, 44 
Neb. 269.) If he had but 160 acres of less value than 
$2,000, he could have conveyed it to Smith free from liens 
of the judgments against him. (Corey v. Plummer, 48 
Neb. 481; Corey v. Schuster, supra.) The same result fol- 
lows where the value of the 160-acre tract, after the de- 
duction of mortgage and other incumbrances, is less than 
$2,000. (Hoy v. Anderson, 39 Neb. 386; Prugh v. Ports- 
mouth Savings Bank, 48 Neb. 414.) This last proposition 
is thus discussed in Bank of Bladen v. David, 58 Neb. 608: 
“But it is contended that, when the land lost its home- 
stead character, it became liable for the satisfaction of 
the bank’s judgment. A sufficient answer to that con- 
tention is that it was not then the property of the judg- 
ment debtor. The conveyance which vested the title in 
Mrs. David infringed none of the legal rights of David's 
creditors. It was valid when made. It was not vitiated 
by Mrs. David’s subsequent change of domicile. It is 
valid still. Even Jove himself could not change the na- 
ture of a past transaction.” In Horbach v. Smiley, 54 Neb. 
217, it was said: “The provisions of the existing home- 
stead act exempt from forced sale upon execution or at- 
tachment a homestead not exceeding in value $2,000; and 
a judgment’ recovered against the owner thereof is not 
a lien thereon, even after the sale and abandonment of 
the homestead.” These cases recognize and enforce the 
right of the judgment debtor to sell his homestead so as 
to vest in the grantee the title divested of ordinary judg- 
ment liens. As we have seen, the existing conditions, 
under the averments of the petition, are as though the 
judginent debtor had title to only 160 acres, subject to 
mortgages to such an amount in the aggregate that his 
real interest was of much less valve than $2,000. The 
plaintiff, under such circumstances, we conclude, took 
the title free from the lien of the judgments of the de- 
fendants, 
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It is. however, urged by the appellees that, in any 
event, the appellant had no standing to invoke the 
equitable powers of the court. If it was necessary to 
refer to the adjudications of courts of other states to 
sustain the holdings of this court on this point in Corey 
v. Schuster, supra, Corey vo Plummer, supra, and Loy v. 
Anderson, supra, that support would be found in Conklin 
v. Foster, 57 WML 104, Jrivin vr. Leiris, 50 Miss. 3868, Wetehin 
ve. McCarley, 26 8. Car. 1, Smith vo Zimmerman, 85 Wis. 
542, and Webb v. Hayner, 49 Fed. Rep. 601, wherein the 
right to equitable relief against the apparent cloud upon 
homestead rights created by a judgment is expressly 
recognized. The judgment of the district court is re- 
yersed and the cause is remanded for further proceed- 
ings. 

REVERSED AND REMANDED. 


STANDARD OIL CoMPANY V. Orro HOESE ET AL. 
FiLEp Fepruary 9, 1899. No. 8624. 


1. Guaranty. Where goods were sold and paid for to an amount 
in excess of $300 by the party referred to in a written guaranty, 
and the action was for a balance of ‘his account of less than 
$300 not paid, the guarantors are liable therefor on their guar- 
anty, which was in the following language: “We do thereby 
guaranty the payment of any purchases of oil he may make 
of your company within the next year, to an amount not ex- 
ceeding $300.” 


PARTNERSHIP: ULTRA Vires: PLEADING. A general de- 
murrer to a petition in which it is averred that the defendants, 
as a partnership firm, executed a certain guaranty, impliedly 
admits the existence of the power to make such guaranty, and 
it will not, under such circumstances, be assumed that the mak- 
ing of the guaranty was ultra vires. 


: ACCEPTANCE: NoTIcCE. The party to whom a guaranty of 
payment for goods to be sold in the tuture is addressed is not 
required to notify the guarantor of the acceptance of such 
guaranty in advance ot extending the proposed credit therean, 
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Error from the district court of Cedar county. Tried 
below before Norris, J. Reversed. 


John Bridenbaugh, for plaintiff in error. 


References: Tuotle v. Hlgutter, 14 Neb. 158; Rindge v. 
Judson, 24 N.Y. 64; Taussig v. Reid, 145 MM. 488; Gates ev. 
McKee, 18 N.Y. 232; Riee vr. Loomis, 189 Mass. 302; 9 Am. 
& Eng. Ency. Law 17; Wileoe v. Draper, 12 Neb. 138; 
Lawrence v. MceCalmont, 2 How. [U. S.J 426; Margreace ev. 
Since, 6 Bing. [Eng.] 244. 


J.C. Robinson, contra. 


References: Brandt, Suretyship & Guaranty [2d ed.] 
sec. 93; Bank of Commeree v. Selden, 3 Minn. 99; Sel- 
den v. Bank of Commerce, 3 Minn. 109; Osborne v. Stone, 
30 Minn, 25; Levi vr. Latham, 15 Neb. 509; 2 Dan- 
iel, Negotiable Instruments [1st ed.] 660; Winnebago Pa- 
per Mills v. Travis, 58 N. W. Rep. [Minn.] 36; Crane Co. 
v. Specht, 89 Neb. 123; Lininger v. Webb, 51 Neb. 10; Co- 
lumbus Sewer Pipe Co. v. Ganser, 25 N. W. Rep. [Mich.] 
377; Morgan v. Boyer, 39 O. St. 3824; Birdsall v. Heacock, 
32 O. St. 177; Schwartz v. Hyman, 14 N. BE. Rep. [N. Y.] 
447; Smith v. Van Wyck, 40 Mo. App. 522; Historical Pub- 
lishing Co. v. Lu Vaque, 66 XN. W. Rep. [Minn.] 1150, : 


Ryan, C. 


This action was brought on a written guaranty, and, 
a general demurrer of each of the.defendants to the pe- 
- tition having been sustained, this error proceeding brings 
up for review the correctness of the ruling whereby the 
petition was held not to state a cause of action. 

It is first urged by the defendants in error that the 
guaranty sued upon was signed by a partnership firm, 
and that as a firm it was incapable of becoming surety. 
The demurrers impliedly admitted the truthfulness of 
each averment of the petition, and therein it was alleged 
that the firm, as such, executed and delivered the guar- 
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anty sued on, and that on the faith of the guaranty credit 
had been extended and goods had been sold by plaintiff. 
Under these conditions we do not feel warranted in hold- 
ing that the guaranty was not executed. There might 
have been circumstances nnder which the firm would 
have possessed power to execute the guaranty sued on, 
and we must assume, under existing conditions, that the 
power existed in this instance, for, otherwise, the exe- 
cution of the guaranty was impossible. 

It is next insisted that the petition failed to state that 
there was notice of the acceptance of the guaranty by 
the company in whose favor it was made. This propo- 
sition has been settled adversely to the contention of the 
defendants in error. (Wilcox v. Draper, 12 Neb. 138; Klos- 
terman v. Olcott, 25 Neb. 382.) 

The guaranty sued on was in the following language: 


“HARTINGTON, NEB., Dec. 1, 1898. 
Standard Oil Co., Omaha, Neb.—GENTLEMEN: Mr. A. E. 
Lively has been established in this city as an oil peddler 
for past, and during the whole of that period he has 
conducted himself in such a manner as to secure the re- 
spect and confidence of his fellow-citizens and to estab- 
lish his reputation as an energetic aud prudent man in 
business operations. His capital at the commencement 
of this venture was about $1,200. He is now generally 
estimated by our citizens to be worth about $1,200. As, 
however, you are not acquainted with him, we willingly 
do, and do hereby, guaranty the payment of any pur- 
chases of oil he may make of your company within the 

next year, to an amount not exceeding $300. 
“Yours respectfully, _ HOoESE & MoORvEN.” 


It was alleged that, ending with April 5, 1894, plaintiff 
sold oil to Lively to the amount in value of $853.51. 
There were credits in the petition of the aggregate 
amount of $557.34, leaving the balance sued for of 
$296.17. It seems to have been held by the district court 
that the guaranty was exhausted when, as shown by the 
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averments of the petition, there had been sold and paid 
for an amount of oil of the value of $300. The contention 
of the plaintiff in error is that the guaranty was for any 
amount that Lively might fail to pay for to the extent of 
$300, provided only that the sales should be made within 
the year from the date of the guaranty. 

It is provided by section 341, Code of Civil Procedure: 
“When the terms of an agreement have been intended 
in a different sense by the parties to it, that sense is to 
prevail against either party in which he had reason to 
suppose the other understood it.” If the language of 
the guaranty, with reasonable clearness, expresses a cer- 
tain intention of the guarantor, we are of the opinion 
that such intention should prevail irrespective of the rule 
attempted to be invoked that the liability of a surety is 
one strictissimi juris, for it is not assuming too much to 
presume that the guarantor had reason to suppose that 
the Standard Oil Company would understand its letter 
in its ordinary sense. The guaranty, in effect, was the 
same as if it had read, we do hereby guaranty the pay- 
ment of an amount not exceeding $300 of any purchases 
of oil he may make of your company within a year. The 
restriction in amount was with reference to payment. 
The restriction of time was applicable to purchases. In 
Tootle v. :lgutter, 14 Neb. 158, the language was: “Please 
let Mr. John Newman have credit for goods to the 
amount of $100, and for the payment of which I hold my- 
self responsible.” In that case it was insisted that the 
guaranty should be construed as though it was with ref- 
erence to a credit for goods of the value of $100, and no 
more, but it was held that the limitation was with ref- 
erence to the amount of the liability to which the guar- 
antor was willing to subject himself, and did not neces- 
sarily limit the sales to that amount. A case specially 
relied on by the defendant in error is Historical Publishing 
Co. v. La Vaque, 66 N. W. Rep. [Minn.] 1150, in which the 
guaranty was in this language: “Dec. 9, 1892.--Histori- 
cal Publishing Co., Philadelphia—Gentlemen; I request 
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that should Jesse L. Jellison, of Duluth P. O., Minn. 
state, order books from you at any time within two 
months from the date of this letter of credit, that you 
ship the same to his order; and TI hereby obligate myself 
to see that they are paid for within thirty days after the 
books arrive at destination, provided that Mr. Jesse L. 
Jellison should fail to pay and the amount of the bill does 
not exceed $100." Jellison ordered and received books 
of the value of $217.20 within the specified period, and 
he paid to plaintiff $111.20, or $11.20 in excess of the sum 
of $100 for which defendant agreed to becoine liable 
should Jellison default. The court used this language 
in disposing of the case: “Construing the writing fairly, 
it authorized credit to be extended in the sum of $100, 
and no more, and defendant only guarantied the pay- 
ment of an indebtedness incurred not in excess of that 
amount.” There was a very clear justification of this 
holding in the language of the instrument, for there was 
therein a proviso that the amount of the bill, should not 
exceed $100. The court held that while there were two 
items sold at different times, yet that the history of these 
transactions coustituted but one bill, and that as the 
guaranty limited the liability of the guarantor to one 
bill not in excess of $100, his liability was with refer- 
ence to the first indebtedness of $100 contracted, and 
that, when this $100 was paid, the guarantor’s liability — 
ceased. In effect, the guaranty itself was as if, in the 
case under consideration, the limitation had been with 
reference to purchases not exceeding $300 in amount. 
The construction adopted was the natural construction 
of the proviso that the amount of the bill should not ex- 
ceed $100, for, as already indicated, the word “bill” im- 
plied simply a description of the sales, and thus by apt 
words the limitation was to the amount to be sold. This 
definite limitation is lacking in the case under considera- 
tion, and this difference in the phraseology serves to illus- 
trate more forcibly the correctness of our construction 
of the language employed in the guaranty under consid- 
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eration in the case at bar. The demurrers should have 
been overruled, and accordingly the judgment of the dis- 
trict court is reversed. 


REVERSED AND REMANDID. 


BRISTOL SAVINGS BANK, APPELLER, V. Emmett E. Fmup 
He AL, APPELLANTS. 


FILED FEBRUARY 9, 1899. No. 8708. 


Judicial Sales: DECREE SEL?-OreraTinc. <A decree of the district 
court directing the sale of real property to be made by the 
sheriff need not be supplemented by a formal order of the 
clerk of the district court to give efficacy to such decree. 


APPraL from the district court of Buffalo county. 
Heard below before Wrestovmer, J. Affirmed. 


B. O. Hostetler, for appellants. 


References: Nebraska Loan & Trust Co. v. Hamer, 40 
Neb. 282; Hooper v. Castetter, 45 Neb. 67; Burkett v. Clark, 
46 Neb. 466. 


Dryden & Main, contra. 


References: ector v. Rotton, 8 Neb. 171; Fried v. 
Stone, 14 Neb. 402. 


RYAN, C. 


This is an appeal from an order of confirmation of a 
sale made under the authority of a decree of foreclosure 
entered by the district court of Buffalo county. In this 
decree there were directions with respect to the enforce- 
ment of its provisions, as follows: “That said premises 
be sold, and an order of sale shall be issued to the sheriff 
of Buffalo county, Nebraska, commanding him to sell 
the above described premises as upon execution,” and 
“that he shall execute to the purchaser of said real estate 
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a good and sufficient deed of conveyance therefor and put 
such purchaser in the actual possession of said prem- 
ises.” It is urged, in argument, that the above quoted 
language required that an order of sale issue to authorize 
the sheriff to act, and that without a formal order of the 
character indicated the sheriff was without authority 
to sell. The sheriff had a certified copy of the decree 
upon which he relied as his authority to make the sale, 
and in this we think he was clearly justified. In Afe- 
Kinley-Lanning Loan & Trust Co. v. Hamer, 52 Neb. 709, it 
was pointed out that the issuance by the clerk of a for- 
mal order to supplement the provisions of the decree 
was entirely unnecessary. The sheriff was acting in this 
matter merely as the agency of the court, and this agency 
would not have been strengthened, or better evidenced, 
if the clerk, as such, had directed the sheriff to carry out 
the decree directing a sale. The judgment of the dis- 


trict court is 
AFFIRMED. 


B. F. STURTEVANT COMPANY V. BOHN SASH & DooR 
COMPANY ET AL. 


o 


FILED FEBRUARY 9, 1899. No. 8690. 


Garnishment: Monry IN Hawnps OF CLERK. Money about to be paid 
to a clerk of the district court, to be by him distributed under 
the decree of said court, cannot be reached by garnishment 
process issued out of the county court against one of the dis- 
tributees. 


Error from the district court of Douglas county. 
Tried below before Fawcerr, J. Dismissed. 


John P. Breen, for plaintiff in error. 
References: Dixon Nat. Bauk +. Omaha Nat. Bank, 54 


" Neb. 796; Drake, Attachment secs. 496, 509, 509; Guither 
v. Ballew, 4 Jones Law [N. Car.] 488; Weaver v. Davis, 47 
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Marr, 31 Neb. 811. 
B. G. Burbank, contra. 


Ryan, C. 


The first pleading which we find in the transcript in 
this case is a petition of intervention of the Dixon Na- 
tional Bank, the Thompson National Bank, and the Mid- 
dleborough National Bank, the claimants, by assign- 
ment, of the funds sought to be reached by garnishment. 
To this petition there was filed the answer of the B. I. 
Sturtevant Company, whereby were assailed the validity 
and bona fides of the assignment relied upon by the inter- 
veners. By reply the averments of the answer were de- 
nied. There was a trial without a jury and a judgment 
in favor of the interveners, in which judgment there was 
a finding that “The garnishment proceedings of the 
plaintiff herein against the garnishee, l'rank E. Moores, 
are of no force and effect.” Since the B. I. Sturtevant 
Company, by its petition in error, asks the court to grant 
affirmative relief against the judgment rendered by the 
district court, we cannot ignore this finding. While it 
is true there was no issue joined which involved this 
question, there was put in evidence by the B. I. Sturte- 
vant Company the record of the earlier proceedings in 
this case, which disclosed that the garnishee had been 
garnished in the county court of Douglas county; that 
at the time of said garnishment the garnishee was clerk 
of the aforesaid district court, aud had not then in his 
hands the funds now sought to be reached; that within 
afew hours after the garnishment there was paid to said 
clerk the sum of $15,942.27, which, by a decree of the said 
district court, had been ordered to be distributed among 
the parties to the suit wherein the decree was entered; 
that of this sum the distributive share of the Bohn Sash 
& Door Company under said decree was $3,334.17, aud” 
that by the garnishment it was sought in the county 
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court to conipel said clerk of the district court to pay 
to the B. I. Sturtevant Company the amount due it from 
the Bohn Sash & Door Company which was evidenced by 
a judgment of said county court in favor of the former 
company against the latter, and was for less in amount 
than the $3,334.17 above mentioned. The B. I. Sturte- 
vant Company, by its own proofs, was thus shown to be 
attempting in the county court to hold liable as gar- 
nishee the clerk of the district court for money received 
and held by him under the decree of the court of which 
he was clerk. Such a procedure is expressly discounte- 
nanced in Scott v. Rohman, 43 Neb. 618, Baker v. Peterson, 
57 Neb. 375, and in Auheuser-Buseh Brewing Ass'n v. ier, 
52 Neb. 424. In the first of these three cases it was held 
that a judgment of the district court of this state could 
not be reached by garnishment proceedings before the 
county court, and in the third there was used this Jan- 
guage: “The rule that personal property in custodia Iegis 
is not subject to attachment or garnishment was adopted 
for the protection of the officer and to avoid collision of 
authority and conflict of title.” The principle was then 
laid down which, applied in this case, would require the 
B. T°. Sturtevant Company to intervene and seek to es- 
tablish its claim to the distributive share of the Bohn 
Sash & Door Company in the case wherein the clerk had 
received it. Under these conditions we cannot grant re- 
lief to plaintiff in error, and accordingly its petition in 
error is 
DISMISSED. 


J..RALSTON GRANT, APPELLANT, Vv. WILLIAM O, 
BARTHOLOMEW, APPELLEE. 


FILtep FEBRUARY 9, 1899. No. 8534. 


1. Pleading: ABSENCE oF REPLY: EFrect. Though the evidence dis- 
proves the material allegations of new matter in an answer, 
such evidence will be disregarded, unless sueh new matter is 
denied by a reply. (Code of Civil Procedure, sec. 15+.) 


47 
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2, Taxation. The listing and assessment of real estate for taxation 


in the name of a person then deceased do not invalidate such 
assessment or the taxes levied thereon. 


3. ———: EQUALIZATION: WANT OF Novice. A board of county comn- 


- 


10. 


missioners, sitting as a board of equalization, without notice to 
the landowner and without a complaint that his real estate 
was assessed too low, raised the value placed thereon by the 
assessor, Held, That the board was without jurisdiction and 
its action a nullity. 


——s : . Such action of the board of equalization 


did not vitiate the assessment made of the property by the 
assessor. 


——_: ———: ———. Only so much of the tax as arose out of the 


difference between the valuation placed upon the property by 
the assessor and the value attempted to be placed thereon by 
the board of equalization is illegal. 


: DisTREss WARRANT. To invest a county treasurer with 
jurisdiction to seize personal property for the satisfaction or 
enforcement of a tax lien thereon the warrant provided by 
section 83 of the revenue law must be attached to the tax list. 
Reynolds v, Fisher, 43 Neb. 172, followed. 


Reavty: Lraviniry oF OwnNrr. Under our revenue law 
a real estate tax is not the personal obligation of the real estate 
owner. ‘The real estate, and not the owner thereof, is liable 
for its payment. 


SALE. The warrant provided by section 83 of the revenue 
law to be attached to the tax list is not essential to invest a treas- 
urer with jurisdiction to sell real estate for the non-payment of 
taxes which are delinquent and a lien thereon. 


Q 
- The eounty treasurer’s authority and jurisdiction 
to make such a sale of real estate is derived from the express 
and mandatory provisions of seetions 109 and 113 of the revenue 
daw. (Compiled Statutes, ch. 77, art. 1.) 


WARRANT. Assuming that the warrant provided 
by section 83 of the revenue law must be attached to the tax 
list to invest the county treasurcr with jurisdiction to make 
a sale of rel estate for delinquent taxes thereon, then a sale 
made by the county treasurer, where sch warrant was not so 
attached to the tax list, would be void. 


11, ———: —: —. But though such a sale would be void as 


a tax sale within the meaning of the revenue law, and such sale 
and subsequent statutory proceedings under it could never have 
the effect of divesting the landowner’s title to the real estate 
and vesting it in the purchaser at the sale, still the rule in this - 
jurisdiction is that such a void sale is effective as an assignment 
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14, 


16. 


17. 


- 18. 


19. 


and transfer of the liens of the public te the tax purchaser and 
invests him with all liens and rights which the public had 
against said real estate by reason of the taxes assessecdl and de- 
linquent’ thereon, 


: . This rule is not the creature of this court, 
but it is founded upon the revenue legislation of the state. 


: REvENvE Law. The theory of our revenue law is that a 
purchaser of real estate at a sale made thereof for delinquent 
taxes shall not lose his money. If no tax was due on the real 
estate at the time of the sale, then the county is to reimburse 
the purchaser the money paid. If the land was liable to taxa- 
tion, and there was a legal.tax due and delinquent against the 
Jand, then, if the tax purchaser failed to acquire a good title to 
the real estate because of any violation of the revenue law or 
the failure of public officers to comply with its provisions, the 
Jaw declares that the sale shall nevertheless be effective as an 
assignment of the public’s rights and liens against the real estate 
to the attempted tax purchaser thereat. 


: Trusts: Counties. The various counties in this state are 
trustees of the state and the various cities, villages, and school 
distriets within their borders for the collection of the public 
revenue. 


: Counties. A county is a person within the meaning of 
section 1, article 5, of the revenue law of 1879. (Compiled Stat- 
utes 1897, ch. 77, art. 5, sec. 1.) : 


: Lien: FoREcLostrE By County. Under the revenue laws 
of this state a county may enforce its lien for taxes against real 
estate by an ordinary foreclosure suit in a court of equity after 
the taxes on such property have become delinquent and after 

gine time the property becomes liable for sale for the non-pay- 
ment of such taxes. 


It seems that the right of a county to 
maintain a suit in equity to foreclose the public's lien against 
real estate for the non-payment of taxes thereon exists inde- 
pendently of statute. 


—: SALE. A county treasurer has no authority to sell real 
estate for the delinquent taxes of one year without including 
in such sale all taxes delinquent against such real estate for all 
previous years. 


: : InvTEREST. One who purchases real estate at a 
void sale attempted to be made thereof by the county treas:rer 
for the non-payment of delinquent taxes thereon is entitled to 
the same rate of interest upon the taxes paid by him that such 
taxes were drawing at the time he paid them. 
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APPEAL from the district court of Douglas county. 
Heard below before Durrin, J. Reversed. 


Saunders & Macfarland, for appellant: 


The burden of proof is upon the defendant. (Jiller v. 
Hurford, 13 Neb. 14; Adams v. Osgood, 42 Neb. 450; Towle 
v. Holt, 14 Neb. 221; Dillon v. Merriam, 22 Neb. 151; Bry- 
ant v. Estabrook, 16:Neb. 217.) 

The defenses alleged in the answer are technical, and 
are not a defense to an action for the foreclosure of a ‘tax 
lien. (Roads v. Estabrook, 35 Neb. 297; Merriam v. Dovey, 
25 Neb. 618; Otoc County v. Matthews, 18 Neb. 466.) 

The decree is absolutely void for want of findings of 
fact. (Doty v. Summer, 12 Neb. 378; Connelly v. Edgerton, 
22 Neb. 82; Petalka v. Fitle, 33 Neb. 756.) 


D. L. Thomas and W. 0. Bartholomew, contra. 


References: Merrill v. Wright, 41 Neb. 351; Leavitt ». 
‘Bell, 55 Neb. 57; National Lumber Co. v. Ashby, 41 Neb. 
292; Van Htten v. Kosters, 48 Neb. 152; Smith v. Davis, 30 
Cal. 536; Crager v. Dougherty, 43 N. Y. 107; McGee v. State, 
32 Neb. 149; State v. Edwards, 31 Neb. 369; Morrill v. Tay- 
lor, 6 Neb. 246; Morris v. Merrill, 44 Neb. 423; Thames . 
Mfg. Co. v. Lathrop, 7 Conn. 550; Marsh v. Chestnut, 14 Tl. 
223; Ledwich v. Connell, 48 Neb. 172; Reynolds v. Fisitr, 
43 Neb. 172; Reynolds v. McMillan, 43 Neb. 183; Croskery 
v. Busch, 74 N. W. Rep. [Mich.] 464; Van Nest v. Sargent 
County, 73 N. W. Rep. [S. Dak.] 1083; Sioue City & P. 
R. Co. v. Washington County, 3 Neb. 30; Hutchinson v. City 
of Omaha, 52 Neb. 345; Baldwin v. Douglas County, 37 Neb. 
283; Case v. Dean, 16 Mich. 12; Cooley, Taxation 295 and 
note 1, 296; Harmon v. City of Omaha, 53 Neb. 164; Smith 
Ww. City of Omaha, 49 Neb. 888; Frosh v. City of Galveston, 
73 Tex. 409; Riciveitine: Pr petecl. 80 Tex. 195; Frickson rv. 
First Nat. Bank, 44 Neb. 622; Scroggin v. Johuston, 45 Neb. 
714; Hamilton v. Home Fire lie: Co., 42 Neb. 883; Coad be 
Read, 48 Neb. 40. 
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RAGAN, C. 

J. Ralston Grant brought this suit in the district court 
of Douglas county against William O. Bartholomew to 
foreclose a lien upon lot 28, in Horbach’s First Addition 
to the city of Omaha, based on a tax-sale certificate is- 
sued to Grant’s assignor by the county treasurer of Doug- 
las county on June 11, 1890, pursuant to a private sale 
then and there made by said treasurer of said real es- 
tate for the delinquent taxes thereon for the year 1888, 
said taxes and interest then and there amounting to the 
sum of $29.65. Grant, in his petition, also alleged that 
on June 11, 1890, and at various dates since that time, 
he had paid and discharged taxes levied and assessed 
upon said lot, and which were liens thereon, for years 
both prior and subsequent to the year 1888. The prayer 
of Grant’s petition was for an accounting of the amount 
due him on his tax lien, and for the taxes paid by him 
to protect such lien, and for a decree foreclosing it. 
As a defense to the action Bartholomew, in his answer, 
interposed, in effect, first a general denial, and then sei 
up, aS separate and distinct defenses, certain new mat- 
ter, which will be hereinafter noticed. There was no 
reply filed to this answer. The district court entered a 
judement dismissing Grant’s action, and he has ap- 
pealed. 

1. The evidence discloses that the real estate in con- 
troversy was sold to Grant’s assignor by the county treas- 
urer of Douglas county on June 11,1890, at a private tax 
sale for the delinquent taxes thereon for the year 1888; 
that these taxes—-or part of them at least—were legally 
levied upon this property, were unpaid and delinquent, 
and a lien upon the property; that Grant, at that time 
and at various times subsequent thereto, paid and dis- 
charged other taxes which had been legally levied upon 
such property and were due and delinquent. The de- 
cree of the district court cannot, therefore, be sustaimed, 
unless it rests npon the allegations of new matter pleaded 


~ 
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by Bartholomew in his answer as defenses to the action, 
and which new matter was not denied by a reply; and 
we now proceed to an examination of the new matter 
set up in the answer as a defense to this action, and, in 
obedience to section 134 of the Code of Civil Procedure, 
shall treat these averments of new matter as true. 

2. As a defense Bartholomew alleged that the real 
estate was assessed in the year 1888 in the name of Ab- 
ner French; that he died in 1885, and therefore the as- 
sessment, upon which the tax sale was based, was void. 
In support of this contention Smith v. Davis, 30 Cal. 537, 
and Cruger v. Dougherty, 48 N. Y. 107, are cited. In those 
cases certain assessments were held void because the 
property was assessed in the name of a person then de- 
ceased; but the courts reached the conclusion they did 
in those cases because of the peculiar language of the 
revenue laws construed. The cases are not authority 
here for the contention in support of which they are 
cited, as our revenue law provides that no assessment 
of real property shall be considered as illegal by reason 
of the same not being listed or assessed in the name of 
the owner or owners thereof; and no sale of real property 
for taxes shall be considered invalid on account of the 
same having been charged (assessed) in any other name 
than that of the rightful owner. (Compiled Statutes 
1897, ch. 77, art. 1, sees. 43, 186; Lynam v. Anderson, 9 
Neb. 367.) The theory of our revenue law is that real 
estate taxes are a charge against real estate only;. that 
real estate taxes are not the personal debt or obligation 
of the real estate owner. 

3. Another defense was that the property in contro- 
versy, in 1884, was valued by the assessing officer at 
$350, and that subsequently the board of county com- 
missioners of Douglas county, sitting as a board of equali- 
zation, without notice to Bartholomew, raised this as- 
sessment to $3885. The argument is that all the 1884 
taxes .levied against this property were void and that 
Grant, by paying the same, acquired no lien upon the 
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property. There can be no doubt but that the action of 
the board of equalization in raising the valuation placed 
upon this property by the assessor was void. ‘To invest 
the board of equalization with jurisdiction to raise the 
valuation placed upon this property by the assessor it 
was essential that some one should complain to the board 
that Bartholomew’s property was assessed too low, and 
that he should be notified of such complaint, if a resident 
of Douglas county, which he was. (State v. Dodge County, 
20 Neb. 595; Dixon County v: Halstead, 23 Neb. 697; State 
a. Ndiwards, 31 Neb. 369; AeGee v. State, 832 Neb. 149; 
Sioue City & P. R. Co. ve. Washington County, 3 Neb. 30; 
South Platte Land Co. v. Buffalo County, 7 Neb. 253; Com- 
piled Statutes 1897, ch. 77, art. 1, sec. 70.) But it does 
not follow that the action of the board of equalization 
vitiated the assessment made of this property in the year 
1884 by the assessor. Though the board of equalization 
raised the value placed on the property by tle assessor 
without having acquired jurisdiction to do so, the prop- 
erty is still liable for the taxes which arise out of the 
valuation placed on the property by the lawful assessor. 
The reason is that all property must bear its just propor- 
tion of the burden of taxation; that the law has comimit- 
ted to the assessors of the state the authority to deter- - 
imine, subject to the review and revision of the board of 
equalization provided for by said section 70, the value 
of the taxpayer's property for the purposes of taxation; 
and in this case the board was without jurisdiction, its 
action was void, and therefore it did nothing. The valu- 
ation of $350 placed upon the property by the assessor 
remained unaffected by the action of the board of equali- 
zation, and only so much of the 1884 taxes as arise ont 
of the difference between the valuation placed upon the 
property by the assessor and the valuation attempted 
to be placed thereon by the board of equalization is il- 
legal, or, in this case, one-eleventh of the 1884 tax is void. 
(Webster rv. People, 98 Tl]. 248; State vy. Allen, 48 TM. 456; 
Mis v. People, 72 Tl. 241; Mayor v. Los Angeles City Water - 
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Works Co., 49 Cal. 639; Missouri R., F. 8S. & G. R. Co. v. 
Morris, T Kan. 210; South Platte Land Co. v. Board of 
County Commissioners, 7 Neb. 253; Burlington & M. R. R. 
Co. v. Board of County Commissioners, 7 Neb. 487; Siour 
City & P. R. Co. v. Washington County, 3 Neb. 30; Chicago, 
B. & Q. BR. Co. v. Nemaha County, 50:Neb. 393; Spiech v. 
Tierney, 56 Neb. 514.) In State v. McClurg, 27 N. J. Law 
2538, the rule is thus stated: “If more tax is assessed than 
is authorized by law, the assessment will not be void, 
but will be valid for what the law allows, and the excess 
only will be remitted.” To the same, effect is Avery v. 
City of East Saginaw, 7 N. W. Rep. [Mich.] 177. 

4, Another defense was that for the year 1886 the as- 
sessor valued the property in controversy at $500, and 
the board of equalization, without notice to Bartholo- 
mew, raised it to $550. Irom what has just been said it 
follows that one-eleventh of the 1886 taxes on this prop- 
erty is void. 

5. Another defense was that for the year 1888-the as- 
sessor valued the property in controversy at $800, and 
that the board of equalization, without notice to Bar- 
tholomew, raised the valuation to $1,200. It follows from 
what we have already held that one-third of the 1888 
taxes upon this property is void. 

6. Another defense is that the tax list of 1888 deliv- 
ered by the county clerk to the county treasurer of Doug- 
Jas county had no warrant attached thereto, as provided 
by section 83, chapter 77, article 1, Compiled Statutes 
1897, and therefore the sale made of the real estate in 
controversy for the taxes of said year was void for want 
of jurisdiction in the treasurer to make the sale, and in 
support of his contention appellee cites us to Reynolds v. 
Fisher, 43 Neb. 172. In that case certain personal prop- ~ 
erty was assessed in 1891. The tax list for that year, 
when delivered to the county treasurer, had not the 
couuty clerk's warrant provided for by section 83 of the 
revenue act attached thereto. Subsequently the person 
{axed pledged his personal property by mortgage to 
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Fisher, who took possession thereof, and thereupon the 
county treasurer, claiming that the 1891 taxes and the 
taxes for some of the subsequent years were liens upon 
the personal property, demanded possession of it, and, 
this being refused, seized it on a writ of replevin. It 
was ruled that the treasurer’s action, so far as he claimed 
to be entitled to possession of the property by virtue of 
the 1891 taxes, must fail. The court, speaking through 
the present chief justice, said: “As there was no warrant 
attached to the tax list for 1891, the treasurer had no 
right to enforce the collection of the personalty tax for 
that year by distress or other proceedings provided by the 
statutes in relation to taxes and their collection.” And 
still discussing this feature of the case, namely, whether 
the treasurer had authority to seize the property for tle 
payment of the 1891 taxes, the chief justice, after quot- 
ing section 83 of the revenue act, said: “The warrant 
provided for in this section is the treasurer’s authority 
for enforcing the collection of any and each particular 
tax of the list to which it is attached when it becomes 
necessary to resort to any of the proceedings provided 
by law. To collect the tax, then, the warrant must be in 
the hands of the collector, and, in this state, attached tu 
the tax list, as his authorization to institute such pro- 
ceedings. If he proceeds without it, he becomes a tres- 
passer. An officer of the law who makes a levy must be 
empowered to do so by the proper writ in his possession. 
So with the treasurer. The warrant required by the law 
to be attached to the tax list is the source of the right 
to use the means of collection provided by the statutes.” 
It must be remembered that all this was said in reference 
to the right of the treasurer to distrain the personal prop- 
erty in controversy or to seize it on replevin for the taxes 
of 1891. Now the revenue law (section 139) provides: 
“The taxes assessed upon personal property shall be a 
lien upon the personal property of the person assessed, 
from and after the time the tax books are received by the 
collector.” The law does not make the personal taxes of 
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the citizen a lien upon his personal property from the 
time the tax is assessed thereon, but only from the time 
the tax books come into the hands of the county treas- 
urer. The personal tax list, when delivered to the county 
treasurer, is analogous to a judgment, and to enable the 
treasurer to satisfy the tax—judgment—by the seizure 
of the personal property of the tax debtor it is essential 
that the treasurer should be armed with the tax warrant, 
which in that case is his execution. In the Iisher Case 
the failure of the clerk to attach his warrant to the tax 
list did not divest the lien which the public had upon 
the taxpayer's property for the personal tax of 1891, and 
we did not so hokl. Because the clerk had not attached 
his warrant to the tax list the treasurer had no execu- 
tion in his possession which ecither authorized or com- 
manded him to seize the tax debtor’s property for the 
1891 taxes, and therefore his seizure of it was illegal. He 
was not entitled to possession of it, and that is what we 
held in the Fisher Case; and all that we said upon the 
subject in reference to the tax warrant had reference 
solely to this 1891 personal tax, to satisfy which the 
treasurer had, without a warrant, without execution, 
without any authority, seized the taxpayer’s personal 
property. But the distinction between the Pisher Case 
and the one at bar is obvious. Section 138 of the revenue 
law makes the taxes assessed against real estate a lien 
thereon from the first day of April in the wear in which 
they are assessed until the taxes are paid. This lien does 
not depend for its support upon the tax list being deliv- 
ered to the county treasurer. When the tax is assessed, 
the lien attaches. } If the tax is not assessed until after 
April in any year, it relates back and attaches on the 
first day of April-of that year. No statute in this state 
exists which either commands or authorizes the county 
treasurer to seize the personal property of the taxpayer 
for the payment of the taxes assessed against his real 
estate. No provision of law exists authorizing the treas. 
urer to institute any legal proceedings for the recovery 
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of a personal judgment against the owner of real estate 
for his non-payment of the taxes assessed thereon. ‘The 
theory of the revenue law is that the land, and not the 
landowner, is bound for the payment of taxes assessed 
against real estate. The purpose of the warrant provided 
for by section 83 of the revenue law is, first, to authorize 
the treasurer to collect and receive all the taxes enumer- 
ated in the tax list from persons who may voluntarily 
pay them to him; second it is his authority, or writ in 
the nature of an execution, for the seizure of personal 
property for the non-payment of personal taxes. But 
the authority to collect and receive a tax when volun- 
tarily paid and the authority to enforce the collection of 
personal taxes by some of the means provided for by sec- 
tion 89 of the revenue act are very different things from 
the authority and power to sell real estate for the non- 
payment of taxes which are liens thereon. The revenue 
law not only authorizes, but in mandatory terms com- 
mands the treasurer, on the first Monday in November, 
annually, to offer for sale all real estate upon which 
there are delinquent taxes. This section 109 is the treas- 
urer’s warrant for the sale of real estate for the non-pay- 
ment of taxes, and the clerk’s warrant provided by sec- 
tion 83 of the revenue act was never intended by the leg- 
islature to be the treasurer's authority for the sale of 
real estate for the non-payment of taxes. The treasurer 
could be compelled by mandamus to sell the real estate 
for non-payment of taxes thereon according to the pro- 
visions of section 109 if no warrant whatever was at- 
tached to the tax list. In the case of personal property 
the tax is a lien from the time the tax books are delivered 
to the county treasurer. The statutory method of enforc- 
ing that lien is by an actual seizure of the personal prop- ° 
erty. To authorize the treasurer to do this he must be 
armed with the clerk’s warrant, which is his execution. 
The taxes are a lien upon the real estate from the first 
day of April in the year in which they are assessed. Oue 
of the statutory methods of enforcing and satisfying this 
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licen is by a sale of the property; and to effect this sale no 
seizure of the property is necessary, and authority to 
make the sale is conferred by express provisions of stat- 
ute. In support of these views see Parker v. Sexton, 29 
Ta. 421; Sully rv. Kuehl, 80 Ia. 275; Johnson v. Chase, 30 Ta. 
308; Muriey v. Powell, 31 Ia. 64; Rhodes v. Sexton, 33 Ia. 540. 

Our conclusion therefore is that to invest the treasurer 
with jurisdiction to seize personal property for the satis- 
faction or enforcement of a tax lien thereon the warrant 
provided by section 83 of the revenue law must be at- 
tached to the tax list, but that the presence of such a 
warrant attached to the tax list is not essential to invest 
the treasurer with jurisdiction to sell real estate for the 
non-payment of taxes which are due and a lien thereon; 
that the treasurer’s authority and jurisdiction to make 
such a sale is derived from the express provisions of sec- 
tions 109 and 113 of the revenue act. But assuming that 
this sale was void because the absence of the warrant 
from the tax list left the treasurer without authority or 
jur:sdiction to make the sale, it does not follow that the 
purchaser at such attempted sale did not acquire a lien 
against the land attempted to be sold. Our revenue law 
must be looked at as a whole to ascertain its objects. 
The theory upon which the law was framed is that, if 
taxes upon real estate are not paid, the treasurer shall 
sell this real estate for the non-payment of such taxes; 
that he shall execute to the purchaser a tax-sale certifi- 
cate, and if the owner does not redeem within a certain 
time, then the owner of this certificate may present that 
to the county treasurer and procure from him a deed for 
the lands based upon such sale; and that this deed, when 
executed and delivered, shall divest the title of the real 
estate owner to the land and vest it in the tax-sale pur- 
chaser or his assignee. : 

Tn the case at bar, if the sale by the treasurer for the 
delinquent taxes of 1888 was void as a tax sale within 
the meaning of the revenue law, then of course such a 
sale would not uphold the statutory treasurer's tax deed 
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for the real estate, even if the latter should -be unre- 
deemed and the treasurer should execute a deed in all re- 
spects according to the statute and deliver it to the pur- 
chaser or his assignee. But though this sale be void as a 
tax sale within the purview of the revenue law, and 
though such sale and subsequent statutory proceedings 
under it could not have the effect of transferring the 
landowners title to the real estate in controversy to the 
tax purchaser, still the sale will be held effective as an 
assignment and a transfer of the liens of the public to 
the tax purchaser and invest with or subrogate such pur- 
chaser to all the liens and rights against the real estate 
which the public had by reason of the taxes assessed 
against it and the liens thereon. Such is the doctrine of 
this court declared and recognized in the following cases: 
Pettit vr. Black, 8 Neb. 52; Wilhelm v. Russell, 8 Neb. 120; 
Wood v. Helmer, 10 Neb. 65; Boeck v. Merriam, 10 Neb. 199; 
Hallo v. Helmer, 12 Neb. 87; O'Donohue v. Hendrix, 13 Neb. 
257; Reed v. Merriam, 15 Neb. 323; Shelley v. Towle, 16 Neb. 
194; Otoe County v. Brown, 16 Neb. 398; Merriam v. Lemple, 
17 Neb. 345; Otoe County v. Mathews, 18 Neb. 466; Lammers 
v. Comstock, 20 Neb. 341; Helphrey v. Redick, 21 Neb. 80; 
Parker v. Matheson, 21 Neb. 546; Dillon v. Merriam, 22 Neb. 
151; Merriam v. Dovey, 25 Neb. 618; Shepherd v. Burr, 27 
Neb. 432; Roads v. Hstabrook, 35 Neb. 297; Stegeman v. 
Fautkner, 42 Neb. 53; Adams v. Osgood, 42 Neb. 450; Alez- 
ander v. Thacker, 48 Neb. 494; Osgood v. Grant, 44 Neb. 350; 
Westou v. Meyers, 45 Neb. 95; Frank v. Scoville, 48 Neb. 
169; Johnson v. Finley, 54 Neb. 733; Twinting v. Finlay, 55 
Neb. 152; Spiech v. Tierney, 56 Neb. 514; Medland vr. Con- 
nell, 57 Neb. 10. In the foregoing cases, and each of 
them, the rule stated above will be found recognized in — 
some form; and it will thus be seen that the doctrine 

that a purchaser at a sale invalid and void as a statutory 
sale is, nevertheless, held to be the assignee of the public 
and to acquire at such void sale all the rights and inter- 
ests against the.real estate which the public had. This 
rule does not seem to be contested by the appellee in 
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cases where the tax purchaser fails to acquire a perfect 
title to the real estate because of some irregularity in 
the tax proceedings or some failure of some officer to fol- 
low the express provisions of the revenue law. But the 
appellee’s contention here is, there being no warrant at- 
tached to the tax list, that the treasurer was without 
jurisdiction, and therefore the tax purchaser’s payment 
was a voluntary one and the pretended sale invested the 
parchaser thereat with no rights whatever. No such a 
distinction as this can be found in any of the cases just 
cited, nor in any other case in this court. On the other 
hand, the uniform holding has been that if the sale was 
void, no matter for what reason, it was still effective as 
an assignment of the public’s interest. 

In Johnson v. Hahn, 4 Neb. 139, Johnson brought a snit. 
to enjoin Hahn, who was county. treasurer, from offering 
for sale or selling at public tax sale certain real estate 
for the taxes of 1870. Johnson admitted that taxes had 
been legally assessed upon this real estate, and were de- 
linquent and a lien thereon, and alleged that Hahn, as 
county treasurer, was about to sell it for these delinquent 
taxes, and asa ground for injunction alleged that he was 
possessed of sufficient personal property in the county 
where he resided, and in which the land was situate, out 
of which the taxes on the land could be made. The reve- 
nue law in force at that time provided that the treasnrer 
should only sell real estate for delinquent taxes thereon 
after he had exhausted the owner's personal property. 
The court held, in effect, that the treasurer was without 
jurisdiction to sell until he had exhausted the personal 
property of the landowner, and that such sale, if made, 
would be illegal and absolutely void, and issued the in- 
junction as prayed. 

In Pettit v. Black, 8 Neb. 52, the lands were sold in Sep- 
tember, 1872, for the delinquent taxes of the years 1869, 
1870, and 1871, and at the time the sale was made th2 
landowner was possessed of sufficient personal propsityv 
situate in the county in which he resided, and in which 
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the real estate was situate, out of which the real estate 
taxes could have been collected, and the court, follow- 
ing Johnsou v. Hahn, supra, held that the sale made of the 
real estate by the treasurer was void, because the treas- 
urer was without jurisdiction to make it until he had 
exhausted the personal property of the real estate owner. 
The court said: “In this case there is evidence that the 
county treasurer went through the forms of a sale of 
these lands, but that he did so in the absence of certain 
conditions precedent, which * * * were not ouly 
necessary to the validity of such sale, but the absence of 
which renders such sale absolutely void; in other words, 
render such proceeding no sale. * * * Now while 
this sale was inoperative to pass even an inchoate title to 
the lands, yet, together with the receipt and retention 
of the money from Black, it was sufficient as the founda- 
tion for the ratification by the county of the sale and 
transfer of its lien for these taxes to him. It will be pre- 
sumed that the county treasurer paid the money received 
from Black into the county treasury, and that the county, 
having retained the same for several years, has ratified 
the acts of her officer in respect to the samme. Black will 
therefore be subrogated to all the rights of the county in 
the premises.” This is the first case in which the rule 
or doctrine under consideration was announced in this 
state, and that it has been uniformly adhered to ever 
since is evident from an examination of the cases just 
cited. The rule or doctrine that a purchaser at a tax 
sale will in equity be subrogated to the liens of the pub- 
lic against the property if the title of the purchaser fails 
because the sale was void is denied in some jurisdictions, 
and the denial is placed upon the ground that subroga- 
tion must rest upon involuntary payment and that a pur- 
chaser at a tax sale is a volunteer. But the rule under 
consideration in force here is a just and equitable one. 
It has been in force in this state for twenty years, has be- 
come a rule of property, and it should not now be dis- 
turbed, even if contrary to the weight of authority. This 
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rule eannot be said to be a creature of this toute: “The 
authority for the doctrine is found in the revenue legisla- 
tion of the state. From 1871 to 1879 the revenue laws 
of this state, in express terns, provided that whenever 
the title acquired by a purchaser at a tax sale should fail, 
such purchaser should have a lien on the real estate so 
purchased for the full amount of his purchase-money, 
with interest, and a lien upon such real estate for all 
taxes lawfully assessed against the same which such 
purchaser might pay. (See Session Laws 1871, p. 82, sec. 
7.) This act was repealed by the revenue law of 1879, 
and that act provided that when, by mistake or wrongful 
act of the treasurer or other officer, land is sold on 
which no tax is due, the county shall save the tax pur- 
chaser harmless. (Compiled Statutes, ch. 77, art. 1, sec. 
131.) By section 179 of said revenue act it is provided 
that the owner of a certificate of tax sale shall be deemed 
the assignee and owner of all the liens for taxes which 
the public had upon the real estate described in such tax 
certificate and for which it had been sold; and that such 
owner may foreclose such tax certificate as a mortgage 
for the amount paid for the real estate at the tax sale and 
for all subsequent and prior taxes paid by him which 
were valid liens upon such real estate. Now, what was 
the object of this legislation? It was designed as an 
incentive and an inducement to persons to purchase real 
estate offered for sale by county treasurers for the non- 
payment of delinquent taxes thereon so that the state 
might collect its revenues and discharge its obligations; 
and the legislature, having in mind the abhorrence of the 
courts for all forfeitures and the disposition upon their 
part to put a strict construction upon revenue laws which 
deprived the citizen of his property for a tax much less 
than its value, provided that in no event should a pur- 
chaser at a tax sale whose title failed lose his money. If 
one purchased at a tax sale real estate on which no tax 
was due at the time, then the county was to hold the pur- 
chaser harmless by reimbursing him the money he had 
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paid out at such tax sale; and if the land was liable for 
taxation, if taxes were due and delinquent against the 
land, then the owner of a tax-sale certificate was de- 
clared to be the assignee and the owner of the liens 
which the public had against that land and for which 
the public had sold or attempted to sell it. 

But it seems to be the contention of the appellee that 
though the appellant here may have acquired the liens 
which the public had against the real estate in contro- 
versy by his purchase at the treasurer’s alleged void sale, 
still the appellant did not acquire the right to bring an 
action to foreclose this tax lien, because the county could 
not have maintained a suit to foreclose its lien. Of 
course, if this sale was void, the purchaser thereat ac- 
quired no other or different right than the public had, 
and the question therefore is, Can a county maintain an 
action in the courts to foreclose and enforce a lien which 
it has upon real estate for the non-payment of delinquent 
taxes thereon? The legislatures of 1879 and 1881 enacted 
what are now articles 3 and 4 of our present revenue law. 
(Compiled Statutes, ch. 77.) By these enactments county 
authorities were expressly anthorized to purchase from 
the county treasurer any real estate which had been ad- 
vertised and offered for sale by him and remained unsold 
for want of bidders, and in the name of their county fore- 
close the certificates of tax sale issued to them by the 
county treasurer. But these provisions of the revenue 
law have no application to the case at bar, as the real 
estate in controversy, under the theory of the appellee, 
has never been sold at all, and therefore the precise 
question is, May a county maintain an action in the 
courts to foreclose the public’s lien upon real estate for 
the delinquent taxes thereon without the real estate hav- 
ing been first sold at public sale by the county treasurer? 
In 1875 the legislature enacted what is now article 
5 of our revenue law. Section 2 of this act provided that 
any person or corporation possessing a certificate of a 
treasurer’s tax sale may foreclose the same according 
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to the provisions of the act. The other class of cases pro- 
vided for is found in section 1 of the act, which provided 
that any person or corporation having, by virtue of any 
provision of the revenue law of the state, a lien upon any 
real property for taxes assessed thereon may enforce such 
lien by an action in the nature of foreclosure of a mort- 
gage for the sale of so much of such real estate as may be 
necessary to discharge the taxes and interest. It is to be 
observed that section 2 of the act under consideration 
applies to persons or corporations who have become pur- 
chasers at a tax sale and hold tax-sale certificates, while 
section 1 of the act applies to persons or corporations 
having a lien on real estate by virtue of some provision of 
the revenue law. Now, the various counties of the state 
act as trustees or agents for the state and for the various 
cities, villages, school districts, etc., within such counties 
for the purpose of collecting the public revenue; and by 
section 188 of the revenue law tle taxes on real estate are 
declared to be a lien thereon from the first day of April 
in the year in which they are assessed until they are paid. 
By other provisions of the revenue law taxes upon real 
estate become due on the first day of October of the year 
in which they are assessed and become delinquent upon 
the first day of May of the succeeding year. But by sec- 
tion 109 of the revenue act real estate is not liable for sale 
for the non-payment of taxes due thereon until the first 
Monday of November of the year succeeding the year in 
which they are levied. If, therefore, a county is a per- 
son within the meaning of section 1 of said article 5 of 
the revenue law, we perceive no reason why a county may 
not enforce a lien for taxes against real estate by an or- 
dinary foreclosure suit in a court of equity after the taxes 
on such property have become delinquent and after the 
time the property becomes liable for sale for the non- 
payment of such taxes. This court, in Lancaster County 
v. Trimble, 34 Neb. 752, and in Lancaster County v. Rush, 
35 Neb. 119, expressly held that a county is a person 
within the meaning of said section 1 of said article 5. So 
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much then for the statutory authority of a county to 
maintain a suit to foreclose the lien of the public against 
real estate for the non-payment of taxes thereon. But it 
seems that the right of a county to maintain a suit in 
equity to foreclose the public’s lien against real estate for 
the non-payment of taxes thereon exists independently 
of statute. Such was the ruling of the supreme court 
of Iowa in Melnery v. Reed, 23 Ia. 410. (See, also, Afayor 
v. Colgate, 2 Kern. [N. Y.] 140; United States v. Pacific R. 
Co., 4 Dill. [U. S.] 66.) These cases rest upon the prin- 
ciple that the grant of a lien in any given case of neces- 
sity carries with it all the usual modes of enforcing it 
known to the law. Therefore, if we adopt the view of 
the appellee that the tax sale in controversy was void, 
nevertheless such sale was effective as an assignment 
of the public’s lien and its right to enforce such len upon 
this real estate,—and included in the right of enforce- 
ment was the right of the public to maintain an action to 
foreclose its tax lien,—without the property having been 
first sold by the county treasurer. 

7. Another defense is that the property in controversy 
was sold for the delinquent taxes of 1888 only; that at 
that time there existed taxes against this property which 
were delinquent and liens thereon for the previous years. 
The duty of the treasurer in selling property for the de- 
linquent taxes of 1888 was to sell it for all taxes due and 
delinquent and which were liens thereon for all previous 
years. He had no authority or jurisdiction to sell real 
estate for the 1888 taxes without including in such sale 
all taxes which were liens upon the real estate for all. 
prior years; and because of his omission to include in his 
sale taxes which were liens against the real estate for the 
years prior to 1888 the sale was void. But though, as 
we have already seen, such sale was void as a tax sale 
within the purview of the revenue act, it was neverthe- 
less operative and effective as an assignment of the pub- 
lie’s lien on the real estate to the attempted pur¢haser 
thereat. It remains to be said that the purchaser at the 
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sale in controversy acquired no greater interest in the 
property than the public had, and is therefore not en- 
titled to any greater rate of interest upon the taxes paid 
by him than such taxes were drawing at the time he paid 
them. (Adans v. Osgood, 42 Neb. 450.) 

The decree appealed from is reversed and the cause 
remauded to the district court, not for retrial, but with 
instructions to enter a decree in favor of Grant as prayed 
in his petition, deducting, however, from the amount 
found to be due him one-third of the 1888 taxes paid by 
him and one-eleventh of the 1884 and 1886 taxes paid by 
him; the appellant to lave interest on the amounts paid 
by him, from the date of their payment until the date of 
the decree, at the same rate the taxes were drawing when 
paid; the decree to draw seven per cent interest. 


REVERSED AND REMANDED. 
Norvat and SULLIVAN, JJ., concur. 


Ryan, C., dissenting. 


I cannot assent to certain propositions upon which it 
is attempted to found the rights of the appellant, and I 
shall now state my grounds of objection. 

Whatever rights or remedies the appellant possesses 
depend for their validity upon a private sale made by the 
county treasurer to him. It is not questioned that the 
treasurer had no warrant from the county clerk for com- 
manding the collection of the taxes, when, as such treas- 
urer, he sold the land and issued to appellant a certifi- 
cate evidencing such sale. In the opinion to which I 
take exceptions it is sought to sustain the rights of the 
appellant to collect the taxes as assignee under said sale 
on the theory, first, that the warrant is not essential to 
clothe a treasurer with jurisdiction to sell real estate for 
the non-payment of taxes which are delinquent and a 
lien thereon—the county treasurer’s power to sell not 
being derived, as it is said, from the warrant, but from 
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sections 109 and 113 of the revenue law (Compiled Stat- 
utes, ch. 77, art. 1); second, even though the warrant is 
essential to a valid sale, nevertheless it is insisted that a 
sale without the warrant operates to transfer, by an 
equitable assigninent, the rights of the county to the pur- 
chaser; third, from these propositions it results, as 
claimed, that the purchaser can maintain an equitable 
action for the foreclosure of the lien to which he has been 
subrogated by a sale made by the county treasurer with- 
out the authority of a warrant empowering him to col- 
lect taxes. 

In the case of Reynolds v. Fisher, 48 Neb. 172, it was 
said: “The warrant provided for in this section is the 
treasurer’s authority for enforcing the collection of any 
and each particular tax of the list to which it is attached, 
when it becomes necessary to resort to any of the pro- 
ceedings provided by law. To collect the tax, then, 
the warrant must be in the hands of the collector, and, 
in this state, attached to the tax list, as his authoriza- 
tion to institute such proceedings. If he proceeds with- 
out it, he becomes a trespasser. An officer of the law 
who makes a levy must be empowered to do so by the 
proper writ in his possession. So with the treasurer. 
The warrant required by the law to be attached to the 
tax list is the source of the right to use the means of col- 
lection provided by the statutes.” There does not seem 
to me to be any grounds on which to assume that this 
language is applicable alone to the seizure and sale of 
personal property, but such is the assumption in the 
opinion to which I object. This limitation is justified in 
that opinion on the theory that taxes on personal prop- 
erty become a lien on the personal property of the per- 
son assessed from the time the tax books are received 
by the collector, whereas the lien on real property comes 
into existence on the first day of April in each year, irre- 
spective of the time of delivery of the tax list to the treas- 
urer, In the case at bar there was no warrant attached 
to the tax list. To constitute a tax list, within the pur- 
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view of the statute, the warrant is indispensable, for 
section 83, chapter 77, Compiled Statutes, is in this lan- 
guage: “The tax list shall be completed and delivered 
to the county treasurer on or before the first day of Oc- 
tober annually, and before its delivery the county clerk 
shall attach a warrant under the seal of the county, 
which warrant shall be signed by said clerk, and shall, in 
general terms, command the said treasurer to collect the 
taxes therein mentioned according to Jaw; but no in- 
formality therein, and no delay in delivering the same 
after the time above specified, shall affect the validity 
of any taxes or sales or other proceedings for the collec- 
tion of taxes as provided for in this act.” If the warrant 
is essential to constitute the tax list which justifies the 
treasurer in collecting taxes, no argument can _ be 
founded on the assumption that a sale can take place 
without such warrant being attached. Tam not unmind- 
ful that in lowa the tax list without a warrant has been 
held the treasurer’s sufficient authority for selling real 
property. In the opinion herein dissented from the 
proposition relied on is thus stated: “The taxes are a lien 
upon the real estate from the first day of April in the 
year in which they are assessed. One of tlie statutory 
niethods of enforcing and satisfying this lien is by a sale 
of the property; and to effect this sale no seizure of the 
property is necessary, and authority to make the sale 
is conferred by express provisions of the statute. In 
support of these views see Parker v. Sexton, 29 Ta. 421; 
Sully v. Kuehl, 30 1a. 275; Johnson v. Chase, 30 Ta. 308; 
Hurley v. Powell, 31 Ta. 64; Rhodes v. Sexton, 33 Ya. 540. 
Our conclusion therefore is that to invest the treasurer 
with jurisdiction to seize personal property for the satis- 
faction or enforcement of a tax lien thereon the warrant 
provided by section 83 of the revenue law must be at- 
tached to the tax list, but that the presence of such a 
warrant attached to the tax list is not essential to invest 
the treasurer with jurisdiction to sell real estate for the 
non-payment of taxes which are due and a lien thereon; 
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that the treasurer's authority and jurisdiction to make 
such a sale is derived from the express provisions of sec- 
tions 109 and 113 of the revenue act.” Of the sections 
thus invoked section 109 prescribes when and where the 
county treasurer shall offer at public sale the lands on 
which the taxes for the previous year shall not have been 
paid, how the sale may be adjourned, if necessary, the 
notice by publication which must precede the sale, and 
what such notice shall contain. hat I may be strictly 
accurate it is necessary that I should say that this sec- 
tion also provides for defraying the expenses of adver- 
tising, though this is immaterial to our present inquiry. 
Section 113 of chapter 77, Compiled Statutes, provides 
that after the tax sale shall have closed and the treasurer 
has made his return thereof to the county clerk, the 
couuty treasurer shall sell-at private sale, at his office, 
the unsold lands, to any person who shall pay the amount 
of taxes, penalty, and costs, and shall issue certificates 
showing such sale. These certificates are to be issued 
in duplicate, but it is unnecessary further to describe the 
provisions of this section, for they merely refer to the 
recitations Which must be embodied in the aforesaid du- 
plicate certificates. 

This abstract of these sections, upon comparison, 
serves to show the differences between the statutes of 
this state and those of Iowa, of which a synopsis is given 
in the opinion to which J shall now refer. Parker v. Sea- 
_ lon, supra, very properly was first in the citation of Iowa 
cases on this subject, for the others cited came after and 
followed in its wake. In the quotation. which I shall now 
make from this case it will be noted that there is no dis- 
tinction, or room for distinction, between the power to 
sell real and to sell personal property; and if its reason- 
ing is to prevail in this state, it necessarily follows that 
Reynolds v. Fisher, supra, must be overruled. Again, in 
the statutory provisions of Jowa which we shall find 
noted in the opinion in Parker v, Sexton, supra, there are 
special features which have been seized upon to justify 


696 NEBRASKA REPORTS. [ VOL. 57 


Grant v. Bartholomew. 


dispensing with the necessity of a warrant, and these 
features have no place in our statute. I note these mat- 
ters in advance, for, perhaps, some special excuse should 
be offered for quoting as freely as I shall, as follows: 
“The next question made is upon the fact * * * that 
the tax warrant is not attested by the official seal of the 
board, instead of the seal of the district court, and it is 
claimed that this informality renders the sale of the land 
void. A careful analysis of our revenue statute will 
show tlie error of this claim. Revision section 748: ‘An 
entry shall be made upon the tax list showing what it is 
and for what county and year it is, and the clerk of the 
county board of supervisors shall attach thereto a war- 
rant, under his hand and the official seal of said board, 
in general terms requiring the treasurer to collect the 
taxes therein levied, according to law, and no informality 
in the above requirements shall render any proceedings 
for the collection of taxes illegal. The clerk of the 
county board of supervisors shall cause the tax book to 
be delivered to the treasurer of the county by the first 
Monday of November and his receipt taken therefor, and 
such list or book shall be full and sufficient authority for 
the collector to collect taxes therein contained.’ Now, 
it will be observed that by the provisions of this section 
the tax warrant requires the treasurer to collect, and is 
his authority for the collection of, the taxes in the tax list 
contained; but it does not authorize him to collect taxes 
therein named by distress and sale of personal property; 
nor to sell real estate; nor does it exempt him from per- 
sonal liability for illegal or erroneous taxes collected by 
him. In short, the tax list and warrant, as provided 
by this section, becomes simply the authority of the treas- 
urer to collect or receive the taxes—nothing more. And 
if there were no other provisions in our revenue law re- 
specting the enforcement of the collection of taxes, this 
section would not authorize the seizure or sale of either 
personal or real property. It was directly held by this 
court in Ham cv, Miller, 20 Ia, 450, that the express power 
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given to a city in its charter to ‘provide for the assess- 
ment of all taxable property’ and ‘to collect taxes,’ etce., 
did not include the power to sell or convey real property 
in case of non-payment; and this adjudication was reaf- 
firmed in Merriam v. Moody, 25 Ta. 163, and it was therein 
stated that all the adjudged cases, without exception, 
were to the same effect; so that if there was nothing more 
in our revenue law giving authority therefor than the tax 
list and warrant as provided in this section 748, there 
would be no power to either seize or sell property for the 
non-payment of taxes. It is clear, then, upon general 
principles, that the power to sell does not come from the 
tax warrant, It is further provided by section 751 that 
the treasurer, after making entries upon the tax list of 
the delinquent taxes for the previous years, ‘shall pro- 
ceed to collect the taxes, and the list and warrant shall 
be his authority and justification against any illegality 
in the proceedings prior to receiving the list, etc. This, 
without giving him any additional authority, simply ex- 
empts him from a personal liability to which he might 
otherwise be subject. And the idea that the tax warrant 
confers no other authority than merely to collect or re- 
ceive the taxes finds further support in section 756: ‘Nou 
demand of taxes shall be necessary, but it is the duty of 
every person subject to taxation to attend at the office of 
the treasurer (unless otherwise provided) at some time 
during the time mentioned in a previous section of this 
act and pay his or her taxes; and if any one neglects to 
pay them before the first day of february following the 
levy of the tax, the treasurer is directed to make the same 
by distress and sale of his or her personal property, ex- 
cepting such as is exempt from taxation, and the tux list 
alone shall be sufficient warrant for such distress.’ So 
that the tax warrant is fully exhausted and its object ac- 
complished when it clothes the treasurer with the au- 
thority to collect the taxes; for when it comes to enfore- 
ing the payment by distress and sale of personal property 
the tax list alone is the authority—the tax warrant has ne 
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connection with it. And for the sale of real property for 
the payment of the taxes there is an express and inde- 
pendent statutory command and authority found in see- 
tion 763: ‘On the first Monday of October in the year 1860, 
and in each year thereafter, the county treasurer is re- 
quired to offer at public sale, at the court house or at the 
office of the county treasurer, all lands, town lots, or other 
real property on which taxcs of any description for the 
preceding year or years shall have been delinquent and 
remain due and unpaid; and such sale shall be made for 
und in payment of the total amount of taxes, interest, 
and costs dne and unpaid on such real property.’ Sec- 
tion 764 directs the manner of advertisement or notice 
of sale, ete., and it is then provided by section 765, that 
‘the county treasurer shall attend at the court house in 
his county, or at lis own office as hereinbefore provided, 
ou the day of sale, and then and there, at the hour of 10 
o'clock in the forenoon, proceed to offer for sale, sepa- 
rately, each tract or parcel of real property advertised for 
sale on which the taxes and costs shall not have been 
paid’ The mandate and authority for the sale of real 
estate for taxes are very clearly and specifically given by 
these provisions themselves, and that, too, without any 
reference to or aid from the tax warrant. The latter is 
simply an authority to collect or receive the taxes; the 
power to sell real estate is derived directly from the stat- 
ute. We conclude, therefore, that whether the tax war- 
rant in this case was attached by the clerk under the di- 
rection of the beard or properly attested and sealed are 
questions not at all connected with the validity of the 
sale and cannot affect the result.” 

It is worthy of special note that in the above quota- 
tion of the language reproduced from section 75§ theve 
were italicized the words “the tax list alone” in the 
clause “and the tax list alone shall be sufficient warrant, 
for such distress.” This was a provision referring to 
payment of taxes by distress and sale of personal prop- 
erty, and I cannot reconcile this construction with what 
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is conceded to be the import of the opinion in Reynolds 
v. Fisher, supra. The Iowa statute, as shown by the 
above quotation, requires that before the tax list is in- 
trusted to the county treasurer there shall be attached 
to it by the clerk a warrant requiring the treasurer to col- 
lect the taxes therein levied, according to law. In Cor- 
bin v. Hill, 21 Ta. 70, the opinion was prepared by Cole, J., 
whose language in Parker v. Sexton, supra, we have freely 
quoted. In Corbin v. Hill, supra, he said: “The tax war- 
rant has the force of an execution and is the authority 
for the collection of many thousands of dollars and for 
the sale of the property and homesteads of individuals, 
and it is but the merest justice that the records shall 
show the legal authority for the person or officer issuing 
such process to so issue it.” The author of this opinion, at 
its close, without giving his reasons, dissented therefrom, 
and in Parker v. Sexton, supra, disclaimed its authority 
as applied to the necessity of a tax warrant. The propo- 
sition that the warrant has the force of an execution-and 
is the treasurer’s authority does not rest alone on the 
above case, but is recognized in every other case I have 
been able to find involving that question, as the following 
citations serve to demonstrate: 

In Den v. Stewart, 4 Dev. & B. [N. Car.] 386, there was 
under consideration the validity of a tax deed, and it was 
said: “Lhe certified copies of the tax lists delivered by 
the clerk to the sheriff are, in law, his warrants of dis- 
tress or executions against the property of each indi- 
vidual for the satisfaction of the money due on them. 
If there is no personal property to be fonnd, the sheriff 
is to distrain the land and, after advertising the same 
as the law directs, and also performing the duties pre- 
scribed by the act of 1819 (1 Revised Statutes, ch. 102, 
secs. 52, 53), he will sell the same, or so much thereof as 
‘shall be sufficient for the payment of the taxes due and 
the costs of the sale. It seems to us, therefore, that until 
it be shown by competent evidence that a specific tax 
has been legally ascertained to’ be due, the authority of 
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the sheriff to sell for a tax does not appear; and as his 
sale can operate to transfer title only by force of his au- 
thority, unless that be shown, his deed passes no estate.” 

In Gossett v. Kent, 19 Ark. 602, a bill in chancery had 
been filed for the cancellation of a tax deed because of cer- 
tain irregularities in the proceedings leading up thereto, 
and in respect to the question under consideration Eng- 
lish, C. J., for the court, said: “The county court, after 
correcting any errors that may be made to appear in the 
assessment list returned by the assessor, causes to be 
. stated thereon the state and county tax to be collected 
from the persons and property embraced in the list; and 
distinguished into the two classes above indicated. (Sec. 
35.) The process of assessment, thus completed by the 
action of the county conrt, becomes, it is said, in the na- 
ture of a judgment. (Blackwell, Tax Titles 199.) The 
tax book, which is but a copy of the assessment list thus 
perfected, is then delivered to the collector (secs. 35, 36), 
attached to which is a process in the nature of an execut- 
tion. (Sec. 40.)’ It was held in this case that the lia- 
bility of the Jand to sale was to be determined by the con- 
ditions existing when the warrant and tax list went into 
the hands of the sheriff, and not by a circumstance which 
afterward arose—in this case the departure of the owner 
of the property into another state. 

Hannel v. Smith, 15 O. 184, was an action of ejectment 
brought by the holder of a tax deed. The tax sale had 
been conducted under the authority of the following 
statutory provision: “Ihe auditor of state, at the time 
he transmits the county duplicate for the year 1831 to 
the several county auditors, shall also transmit to each 
county auditor a list of the forfeited lands lying in such 
county, which list shall set forth the name or names of 
the person or persons to whom such lands stand charged 
with taxes, the amount due thereon for each year, includ-’ 
ing the year 1831, and for what years, and shall certify 
and sign said list and affix thereto the seal of his office.” 
The certificate which it was contended fulfilled the above 
requirements was as follows: 
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“AUDITOR OF STATE’S OFFICE, 
“COLUMBUS, OHIO, June 5, 1848. 

“Auditor of Hamilton County: You will carefully exam- 
ine the foregoing list and strike from it all such lands 
‘as you may know to be erroneously forfeited, taking care 
that none escape the duplicate of taxation. You will 
then proceed to advertise and sell the remainder, accord- 
ing to the original act for the sale of forfeited lands and 
the amendatory act passed Lebruary 15, 1842, ete. 

“JOHN BrRovuGH, 
“Auditor of State. 
“By J. B. THOMAS.” 

In ihe discussion of this certificate it was said in the 
opinion of the court delivered by Hiteheock, J.: “It is 
apparent from this document that it was annexed to a 
list, called a list of forfeited land, but it was not such 
a verification of that list as the law required. * * * 
This instrument is not only without the signature of the 
auditor, but it is not verified by his official seal, nor is 
it therein certified that the list to which it is attached is 
correct. It is defective, and would no more authorize 
the county auditor to sell the land contained in the list 
than a letter written by a clerk of a court and directed 
to a sheriff, informing him that a judgment had been 
rendered in a certain case, would authorize that sheriff 
to levy upon and sell the lands of a judgment debtor.” 

In State v. Woodside, 8 Ired. [N. Car.] 104, it was said: 
“To enable the sheriff to enforce by distress the collection 
of the taxes from the individual who has given in his 
property as required by law, he must be provided with a 
copy of the returns in the office of the clerk, duly certi- 
fied by the clerk, that the taxpayer may see the amount 
which he is bound to pay; otherwise he may refuse to pay 
and the sheriff cannot distrain his property. The cer- 
tified copy is his warrant of distress to collect the taxes 
(Slade v. Governor, 3 Dev. [N. Car.] 364; Kelly v. Craig, 
5 Ired. [N. Car.] 131), and it is the duty of the sheriff to 
apply to the clerk in proper tiie for such a copy.” 
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In Ifilbish v. Hower, 58 Pa. St. 93, it was said, on the 
authority of Pearce v. Torrence, 2 Grant [Pa.] 82, and 
. Stephens v. Wilkins, 6 Barr [Pa.] 260, that the authority 
of a collector of taxes to collect is his warrant, and that 
without a warrant the collector becomes a trespasser as 
soon as he meddles with the property of a taxpayer. 
This case involved the validity of a seizure and sale of 
personal property, but the above principles were stated 
without qualification or limitation, 

In Van Rensselaer v. Witheck, 3 Seld. [N. Y.] 517, it was 
held that, as the warrant to the collector consists in part 
of the assessment roll, of which the property certificate 
is a necessary element, the want of the latter is a defect 
apparent upon its face and renders the process no pro- 
tection to the officer. : 

The case of Donald v. McKinnon, 17 Fla. 746, was eject- 
ment, wherein plaintiff claimed title through a tax sale 
as well as under a judicial sale. To invalidate the tax 
deed there was an offer on the trial to show by one Gam- 
ble, the tax collector of the revenue, that there was no 
warrant attached to the assessment roll under which 
ihe tax sale was had. This evidence was excluded. In 
the discussion of the admissibility of this evidence the 
court said: “The law requires that to the assessment roll 
delivered to the collector of revenue a warrant under 
the hand of the assessor should be annexed in the fol- 
lowing form, to-wit [giving the form, etc.]. Without 
‘this warrant ‘delivered by the officer of the law desig- 
nated for that purpose, the collector has no authority to 
proceed to enforce the payment of taxes.’ This being 
omitted, the performance of all other acts, such as due 
advertisement, will lay no foundation for the sale of land. 
(Kelly v. Craig, 5 Ired. [(N. Car.] 181; Van Rensselaer v. 
Witbeck, 7 N. Y.517; Homer v. Cilley, 14 N. H. 85; Hilliard, 
Taxation 396; Cooley, Taxation 292; Blackwell, Taxation 
167.) The warrant in this proceeding fills the place and 
performs the functions of a summons. It is the writ 
to the officer by which he is authorized for public pur- 
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poses to collect the tax, or, in the event of its non-pay- 
ment, to subject the property to sale. Tor this reason 
we think the court erred in rejecting the proposed testi- 
mony of Gamble, the person who at the time of the sale 
was the collector of revenue and who proposed to pro- 
duce the assessment roll.” If the warrant is equivalent 
to, and fulfills the purpose of, an execution, as seems 
to be quite uniformly held, the mere fact that the tax is 
a lien on real property, and may be satisfied by a sale 
thereof, no more authorizes a treasurer to sell without a 
warrant than would the fact that under the provisions 
of sections 476 and 477, Code of Civil Procedure, lands 
are subject to be sold, and are under the lien of a judg- 
ment, authorize a sheriff, without an execution, to sell 
such lands. I have found no case going even as far as 
those from Iowa, and, as already intimated, I do not 
assent to the proposition that even they sustain the con- 
struction attempted to be placed upon our statute. 
The second proposition to which I cannot yield assent 
is that upon the theory of an equitable assignment, inde- 
pendently of the authority of a warrant, appellant was 
subrogated to the rights of the county with respect to 
maintaining an action for the recovery of the taxes 
which he had paid. The cases cited to show that where 
a sale which failed to confer title nevertheless operated 
to subrogate the purchaser to the rights of the county 
were abortive sales, by reason of some defect in the pro- 
cedure and not from lack of jurisdiction. It may be 
urged that the failure to attach the assessor’s oath to 
his assessment is not a mere irregularity, but as directly - 
impairs the jurisdiction as does the failure to accompany 
the tax books with a warrant to the treasurer. To my 
mind there is, between these a clear distinction as to the 
office of these instruments. ‘The warrant is the treas- 
urer’s sole authority to act, while the oath of the assessor 
is merely evidence of the correctness of the assessment. 
The assessment is essential to enable the board of super- 
visors to levy the taxes to be collected. It is a matter 
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of evidence upon which that board exercises its judg- 
ment for the purpose indicated. After the assessment 
has been acted upon, the inquiry as to whether or not 
there was due proof of the correctness of the assessment 
when the board acted upon it becomes, not an inquiry 
into a jurisdictional, but into an evidential fact. The 
attack upon a sale subsequently made draws into ques- 
tion, in a sort of collateral way, the sufficiency of the 
proofs upon which the board acted. As to the warrant 
by virtue of which the treasurer conducts the sale the 
inquiry is as to a jurisdictional fact, which, as I under- 
stand it, is always open to question. Jn all of the cases 
cited there is not to be found one which upholds the doc- 
trine that where the treasurer was entirely without juris- 
diction his acts, nevertlcless, operated to confer rights 
upon the purchaser. If one may assert rights with re- 
spect to taxes merely because he has voluntarily paid 
them to one who has no authority to coerce payment, this 
will be the only direction in which the law encourages 
and rewards this sort of intermeddling, and I see no jus- 
tification for such a departure from a universally ac- 
cepted principle. 

Upon the proposition that when a special remedy is 
given by statute there can be no resort to the courts un- 
less this course be expressly authorized, I have not felt 
called upon to invoke the decisions of the tribunals of 
states other than this. The doctrine was enforced in 
a tax case, Richards v. County Commissioners, Clay County, 
40 Neb. 45, wherein it was said of section 89, chapter 77, 
Compiled Statutes: “It will be observed that the section 
quoted authorizes actions in three cases only: First, 
where no personal property of the delinquent can be 
found, the treasurer or town collector, when directed 
so to do by the commissioners or supervisors, may com- 
mence an action in the district court of the county where 
the tax is levied; secondly, if any person having personal 
property assessed shal]l, in the opinion of the treasurer 
or town collector, be about to remove out of the county, 
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or in any other manner seek to put his personal property 
out of the reach of the treasurer or collector, the treas- 
urer and collector shall collect such taxes by distress or 
attachment, as the case may require; and, thirdly, if any 
person owing taxes remove, the treasurer and town col- 
lector shall forward such tax claim to the treasurer or 
tax collector at the adopted residence or place of abode 
of such taxpayer, where the taxes may be collected by 
distress or civil action. In the last case the treasurer 
or tax collector to whom such claim is forwarded is au- 
thorized to institute the action in the name of the com- 
missioners or supervisors of the county from which such 
tax claim was forwarded. No other provisions for suit 
are found. This case is not within any of these classes.” 
In the case just quoted from the attempt was to attach 
property subject to taxes in Clay county after its removal 
to York county, under the authority of the general statu- 
tory provisions governing such proceedings, but this 
right was denied for the reasons above indicated. This 
doctrine, that where special remedies are given for the 
enforcement of rights, no resort can be had to general 
provisions or the protection of those rights, has been re- 
peatedly enforced in the jurisprudence of this state. 
(See authorities cited in Richards v. County Coninissioners, 
Clay County, supra, Keith v. Tilford, 12 Neb. 271, Reynolds 
wv. Fisher, supra, and German-American Fire Ins. Co. v. City 
of Minden, 51 Neb. 870, with the cases therein referred to.) 
In the outset I stated the propositions in which I could 
not concur, and have given reasons which, I think, jus- 
tify my dissent. It would be alike useless to recapitu- 
late these propositions and the arguments to sustain 
them. To me they are sufficiently convincing to prevent 
my concurrence in the opinion which is to determine this 
appeal; hence I do not feel called upon to express my 
views with reference to other propositions than those 
which should be determinative of this case. 


Harrison, C. J., and Irving, C., concur in this opinion. 
49 
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GrEorGE C. BAILEY v. STATE OF NEBRASKA. 
FILED FEBRUARY 9, 1899. No. 10483. 


1. Rape. A woman not “previously unchaste,” within the meaning 
of section 12, chapter 4, of the Criminal Code, is one who has 
never had unlawful sexual intercourse with a male prior to the 
intercourse with which the prisoner stands indicted. 


2, ———. The object of the statute is to protect the virtuous maidens 
of the commonwealth,—to protect those girls who are undefiled 
virgins; and a female under eighteen years of age and over 
fifteen years of age who has been guilty of unlawful sexual 
intercourse with a male is not within the act. 


The gist of the crime denounced by this statute is the 
defilement of a virgin with her consent, over fifteen and under 
eighteen years of age, by a man over eighteen years of age. 


4, —---. The prisoner was indicted for rape under the statute for 
having in Nebraska had sexual intercourse, with her consent, 
with a girl over fifteen and under eighteen years of age and not 
“previously unchaste.” The evidence showed that the female, 
after she was fifteen years of age and before her sexual inter- 
course with the prisoner in Nebraska, had had illicit sexual in- 
tercourse for the first time with him in the state of lowa, and 
that she had sustained such relations with no other man than 
the prisoner. Held, That the evidence would not sustain a con- 
viction, 


: INFORMATION. In such an indictment may be inelhided all 
acts of unlawful sexual intercourse which occurred between the 
prisoner and the prosecutrix in the state of Nebraska after the 
female became fitteen years of age and which were not barred 
by the statute of limitations. 

6. Criminal Law: Esrorver, or AccusED. The state, in a criminal 
prosecution, may not invoke against the prisoner the doctrine 
of estoppel. 

: Conyicriox, To sustain a criminal conviction it is not 

enough for the state to show that the prisoner indicted has 

violated the spirit of the statute, but the evidence must show 
beyond a reasonable doubt that he has offended against the. very 
letter of the Jaw. 


Error to the district court for Douglas county. Tried 
below before SLABAUGH, J. Reversed. 


Macfarland & Altschuler, for plaintiff in error. 
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C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney Gencral, for the state. 

References: Greenleaf, Evidence, sec. 54; State v. Fitz- 
simmons, 9 Am. Crim. Rep. [R. T.] 347; AcCombs v. State, 
8'O. St. 648; State v. Forshner, 48 N. H. 89; Wharton, 
Criminal Law sees. 226, 311, 1151; State v. Bryan, 84 Kan. 
63; Ingram v. Plaskett, 3 Blackf. [Ind.] 450; Snowden r. 
United States, 9 Am. Crim. Rep. [D. C.] 449; /ardtke x. 
State, 67 Wis. 554; Clough v. State, T Neb. 342; Yeomans v. 
State, 21 Neb. 176. 


RAGAN, C. 


Section 12 of chapter 4 of the Criminal Code of this 
state, among other things, provides: “If any male person, 
of the age of eighteen years or upwards, shall carnally 
know or abuse any female child under the age of eigh- 
teen years with her consent, unless such female child so 
known and abused is over fifteen years of age and previ- 
ously unchaste, every such person so offending shall be 
deemed guilty of rape.” George C. Bailey was indicted 
in the district court of Douglas county, under the statute 
just quoted, for having on June 138, 1898, had sexual in- 
tercourse with one Clara Blue with her consent, she then 
and there being a female of the age of sixteen years and 
not previously unchaste. Bailey was convicted and sen- 
tenced to the penitentiary, and brings that judgment 
here for review on error. Of the numerous assignments 
of error argued in the brief it would subserve no useful 
purpose to notice but two. 

1. The evidence in the bill of exceptions shows, with- 
out contradiction, that in June, 1898, Clara Blue was 
between sixteen and seventeen years of age; that ro man 
had ever had sexual intercourse with her except the 
prisoner; that in March of that year she lived in the state’ 
of Iowa; that the prisoner formed her acquaintance at 
a hotel in Pacific Junction, in that state, in the month 
of March, 1898; that with her consent he then had sexual 
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intercourse Ww ith her in lowa; that subsequently in June 
of said year she came to the city of Omaha, in this state, 
and on the 13th of said month, and at divers other times 
before and after that date, he again had sexual inter- 
course With her in this state, she consenting thereto. As 
to the meaning of the phrase “previously unchaste,” 
found in the statute just quoted, the district court in-- 
structed the jury as follows: “By the phrase ‘unchaste,’ 
as used in the law defining rape, is meant, lewd; having 
an indulgence of lust; and, as applied to a female child 
previously unchaste, means that she was previously, be- 
fore the act complained of, Jewd, or had an indulgence 
for lust.” The prisoner took an exception to the giving 
of this instruction. We do not approve of the construc- 
tion placed upon the phrase in the statute as embodied 
in this instruction. The definition of an unchaste 
woman, within the meaning of the statute, is by the dis- 
trict court given as a lewd woman,—a woman possessing 
an indulgence for Inst; or, as we understand the court’s 
definition, a woman, to be unchaste, within the meaning 
of this statute, must be of notorious lewd and lascivious 
habits; in the ordinary language of the day, she must 
be a “prostitute.” We do not think this is the meaning 
of the statute. A woman not “previously unchaste,” 
within the meaning of the statute, is one who has never 
had unlawful sexual intercourse with a male prior to the 
act of intercourse for which the prisoner stands indicted. 
The object of the statute quoted was to protect the vir- 
tuous maidens of the commonwealth,—in other words, 
to protect those girls who were undefiled virgins; and 
a female under eighteen years of age and over fifteen 
years of age who has been guilty of unlawful sexual in- 
tercourse with a male is not within the act. 

2. But the evidence in this record does not sustain the 
verdict on which tlie judgment rests. The material al- 
legations of the indictment are: That the prisoner was 
aman over eighteen years of age; that in Douglas county 
Nebraska, with her consent, he had sexual intercourse 
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with Clara Blue; that she was then and there sixteen 
years of age, and not “previously unchaste.” The latter 
averment was not only not proved by the state, but the 
undisputed evidence shows that Clara Blue, prior to the 
date of her intercourse with the prisoner in Nebraska, 
was unchaste. The fact that she was first deprived of 
her virginity by the prisoner does not strengthen the 
state’s case. That first illicit sexual act of the female 
and prisoner occurred in the state of Iowa. Had the first 
defilement of the girl by the prisoner occurred in Ne- 
braska instead of Iowa on the date it did, and which was 
‘ prior to the one charged in the indictment, then the first 
defilement would be no defense to the prisoner on au 
indictment for the second, since both would have been 
within the statute of limitations and each intercourse a 
part of the crime charged in the indictment. But to sus- 
tain this conviction on this evidence is to punish the 
prisoner here for the crimie committed in another juris- 
diction. The statute is a harsh one and the penalties 
for its violation severe. To sustain a conviction under it 
the evidence must show beyond a reasonable doubt, 
amoug other things, that the female with whom the sex- 
ual intercourse was had was, prior to that intercourse, 
sexually pure,-—chaste as Diana. To show that she was 
chaste prior to the sexual act in Nebraska but for her 
previous seduction by the prisoner in another state does 
not satisfy the statute. Suppose the statute of limita- 
tions for this crime was one year instead of three; sup- 
pose the prisoner in Nebraska deprived this girl of her 
virginity when she was sixteen and she did not again 
carnally know any man until she was seventeen and a 
half, and theh, with her consent, sexual intercourse oc- 
curred between herself and the prisoner and he is in- 
dicted therefor. Is it not clear that the intercourse 
whicl. occurred when she was sixteen would, if estab- 
lished, afford ithe prisoner a complete defense? It would, 
because after the second sexual act she was not chaste. 
The first Ulicit intercourse would not be included in and 
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a part of the crime charged in the indictment; that act 
would be barred by the statute of limitations. The stat- 
ute does not punish men for unlawful sexual relations 
with a prostitute over fifteen years of age, nor for such 
relations with a female who, though not a prostitute, has 
already submitted herself to the illicit embraces of a 
male capable of performing the copulative act. 

3. But it is said by counsel for the state that to allow 
the prisoner to urge as a defense here the intercourse 
which took place between himself and the prosecutrix 
in the state of Iowa would be permitting the accused to | 
take advantage of his own wrong. This is simply saying 
that the accused is estopped from asserting the truth of 
his unlawful conduct in another jurisdiction, because 
that conduct would establish his innocence of the crime 
with which he is charged with having committed in this 
state. But the state, in criminal prosecutions, may not 
invoke against the prisoner the doctrine of estoppel. 
(Joore v. State, 53 Neb. 831.) To sustain a criminal con- 
viction it is not enough for the state to show that the 
prisoner indicted has violated the spirit of the statute, 
but the evidence must show beyond a reasonable doubt 
that he has offended against the very letter of the law. 
(Afoore v. State, 538 Neb. 8381; Criminal Code, sec. 251.) 
Here the prisoner is charged with having had in this 
state sexual intercourse, with her consent, with a girl 
sixteen years of age, she being prior thereto chaste. At 
the time the intercourse occurred in this state the female 
was not chaste. Prior to the prisoner’s intercourse with 
her in Iowa, so far as this record shows, she was chaste, 
and in Jowa—for we must presume the laws of that state 
to be the same as ours—he robbed her of her virginity 
and committed the crime for which he is convicted here. 
The judgment of the district court is 


REVERSED. 
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STATE OF NEBRASKA V. THOMAS P. KENNARD. 
FILED Freruary 9, 1899. No. 10322. 


1. Public Lands. At the time of the admission into the Union of 
the state of Nebraska the Jands therein oceupied in common by 
the Pawnee Indians, and known as the “Pawnee [ndian Reser- 
vation,” were public lands within the meaning of section 12 of 
the act of congress known as the enabling act. (13 U. S. Stat- 
utes at Large 47.) 


ee : Tirtte. The fee simple title to said lands at said time was 
in the United States, incumbered only with the right of said 
Indians to occupy the same. 

3. 1 SALE: APPLICATION OF Procrkps. Ey section 12 of said 


enabling act congress granted to the state of Nebraska five per 
ceht of the proceeds arising from the sale of said lands, which 
took effect upon the extinguishment of the Indians’ right of 
oecupancy and the sale of the lands by the United States. 


4, Claims Against State: CoMPENSATION oF AGENT. State v. Kennard, 
56 Neb. 254, reattirmed. 


REHEARING of case reported in 56 Neb. 254. Judg- 
ment below reversed. 


1, J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


Tibbets Bros., Morey & Ferris, and Talbol & Allen, contra: 


The lands were not public. (Leavenworth, L. & Ge R. 
Co. v. United States, 92 U. 8. 133; Wileox v. Jackson, 13 Pet. 
[U. S.] 498; Cherokee Nation v. Georgia, 5 Pet. [U. 8.] 1; 
Unitcd States v. Cook, 19 Wali. [U. 8.] 591; State v. Deles- 
denier, 7 Tex. TO Spaulding v. Martin, 11 Wis. 274; Buttz v. 
Northern P. R. Co., 119 U.S. 68; United States v. Forty-three 
Gallons Whiskey, 983 U. S. 188; Polk v. Wendall, 9 Cranch 
[U. S.] 87; Vincennes University v. Indiana, 14 How. [U.8.] 
268; United States v. Payne, 2 McCrary [U. 8.] 289; Du- 
buque & S.C. R. Co. v, Des Moines V. R. Co., 109°U. S. 
329.) 
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RaGAyn, C. 


This is a rehearing of State v. Nennard, 56 Neb. 254. 
By section 12 of the enabling act passed by congress 
April 19, 1864 (13 U.S. Statutes at Large 47), the United 
States donated to the state of Nebraska five per centum 
of the proceeds of sales of all: public lands lying within 
the state of Nebraska which had prior to that time been 
sold, or which should subsequently be sold, by the United 
States, after deducting expenses incident to such sale. 
At the time the state was admitted into the Union a tribe 
of Indians known as the “Pawnees” occupied in common 
a tract of lands in this state known as the “Pawnee 
Indian Reservation.” After the state was admitted into 
the Union the United States took such steps as resulted 
in the extingnishment of the rights of these Indians to 
the lands in this reservation, sold the lands, and, it 
seems, used the proceeds of the sale to defray the ex- 
penses incident thereto in procuring other lands for the 
Indians elsewhere, and placed the remaining proceeds 
of the sale of these lands in the United States treasury 
to the credit of the Indians. By an act passed by the 
legislature of the state of Nebraska in February, 1873 
(sce General Statutes 1873, ch. 59), it seems that the leg- 
islature was of opinion that by reason of section 12 of the 
enabling act the United States was indebted to it for 
five per cent of the value of the lands lying within the 
state used as Indian reservations, and five per cent of the 
value of all lands on which private parties had located 
military Land warrants and Jand scrip issued for military 
service in the wars of the United States, and five per cent 
of the valve of all such as had been donated by the 
United States to railroads. It is also recited in said act 
that the United States had donated to other states swamp 
and overflowed lands lving within their borders, but that 
no such donation or allowance of swamp and overflowed 
lands had been made to this state, and it seems to have 
been the opinion of the legislature that all the swamp 
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and overflowed lands lying within the state belonging 
to the United States should by it be donated to the state. 
The act under consideration anthorized the governor to 
employ an agent, in behalf of the state, to prosecute to 
final decision before congress or in the courts the claim 
of the state of Nebraska against the United States for 
the five per cent of the value of the lands disposed of by 
the United States for any of the purposes already men- 
tioned and for the purpose of procuring from the United 
States a donation of the swamp and overflowed lands 
within its borders. ‘The act left the compensation of the 
agent to be agreed upon by the governor and the agent, 
but provided, in effect, that the agent should not be en- 
titled to any compensation for collecting from the 
United States any part of the five per cent cash school 
fund which had been donated to the state by the United 
Statcs by section 12 of the enabling act aforesaid. The 
governor of the state entered into a contract with Ken- 
nard in pursuance of the act of the legislature just men- 
tioned, in and by which he authorized Kennard to prose- 
cute and collect the claims of the state against the nation 
in conformity with the act of the legislature, and that 
the state should pay him one-half of all moneys, except 
such cash school fund, he should collect for the state as 
such agent. Mr. Kennard entered upon the performance 
of his contract with the governor, and by his efforts in- 
duced the secretary of the interior to acknowledge that 
the United States were indebted to the state of Nebraska 
in the sum of five per centum of the proceeds of the sale 
of the “Pawnee Indian Reservation” lands made by the 
United States subsequent to the admission of the state 
into the Union; and in pursuance of this decision of the 
secretary of the interior the United States paid into the 
treasury of this state $27,000. Mr. Kennard, by permis- 
sion of the legislature, then brought this suit to recover 
one-half of that sum. Ife had judgment: in the district 
court for Lancaster county and the state brought the 
same here for review, aud the judgment of the district 
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court was reversed. We based our judgment of reversal 
of this judgment upon the proposition that the lands of 
the “Pawnee Indian Reservation” were public lands 
within the meaning of section 12 of the enabling act, and 
that the only money collected by Mr. Kennard was the 
five per cent of the proceeds of the sale made of these 
' lands by the United States, and by the terms of his con- 
tract he was not to have any compensation for collecting 
these moneys. Counsel for Mr. Kennard so strenuously 
insisted that we were wrong in this conclusion that we 
granted a rehearing. We have again examined the ques- 
tion, with the result that we adhere to our former con- 
clusion. 

In 1878 the Great and Little Osage Indian tribes oc- 
cupied certain lands in common in the state of Kansas. 
The lands occupied by them were known as Indian reser- 
vations. In that year congress passed an act (see 12 U. 
S. Statutes at Large 772) in and by which it granted to 
the state of Kansas, to enable a railroad to be constructed 
between certain points, each alternate section of land, 
designated by odd numbers, for ten sections in width on 
each side of said railroad as it should be located. The 
legislature of the state of Kansas accepted this grant 
and designated the Leavenworth, Lawrence & Galveston 
Railroad Company to construct the road and receive the 
grant of land. ‘he railroad company constructed the 
road and received from the state of Kansas patents for 
the alternate sections of this land within these Indian 
reservations. The United States then bronght ejectment 
against the railway company for the lands lying within 
the Indian reservations which had been conveyed to the 
railroad company by the state of Kansas, and the su- 
preme court, by a divided opinion, held that the act of 
congress granting to the state of Kansas the alternate 
sections of land within ten sections of this railroad did 
not vest the state of Kansas with any lands within the 
Indian reservation. It was conceded that the fee simple 
title to the Indian reservation lands was in the United 


we 
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States and that the only title of the Indian was the right 
to occupy, and because the United States were not in- 
vested with possession and the right to possession as 
well as the fee the court held that the grant did not em- 
brace the lands within the reservations. The principle 
upon which the case was decided was that all grants are 
to be strictly construed against the grantee; that nothing 
passes except what is conveyed in clear and explicit Jan- 
guage; and that, strictly construing the act of congress, 
it would not be held that the United States intended to 
convey what it did not own, namely, both title and seisin. 
(Leavenworth, L. & G. R. Co. v. United States, 92 U. 8. 733.) 
“This conclusion of the court was reached notwithstand- 
ing the fact that on the same day the act donating these 
lands to the state of Kansas passed another act of con- 
eress went into effect authorizing the president, by treaty 
or otherwise, to extinguish the rights of these Osage In- 
dians to the lands in their reservation, and that subse- 
quently the title of these Indians to these lands was ex- 
tinguished, the lands put upon the market and sold by 
the United States, and the proceeds placed in the United 
States treasury to the credit of the Indians. In 1864 
certain tribes or bands of Sioux Indians occupied in com- 
mon certain lands in what was then known as Dakota 
territory, and by an act of congress passed in July of that 
year (13 U. 8. Statutes at Large 365) congress granted 
to the Northern Pacific Railway Company each alternate 
section of public lands, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections per 
mile on each side of its line of railway as the same was to 
be constructed between Lake Superior and Puget Sound. 
The railroad, as constructed, passed through the lands 
occupied by these Sioux Indians, and it claimed that the 
act of congress vested in it the title to these alternate 
sections of land lying within these Sioux reservations. 
On the other haud, it was contended that at the time 
the grant to the Northern Pacifie went into effect the 
United States were not in possession of both the fee title 
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and the possession and right to possession of these Indian 
lands; that the grant should be strictly construed, and 
that the act could not be interpreted to mean that the 
United States granted the railroad company what it did 
not own, and the case in 92 U. S. just referred to was 
relied upon to support that contention. But the national 
supreme court held that by the act of congress the United 
States donated to the railroad company all the right and, 
title which it, the United States, had in those lands. 
(Buttz v. Northern P. R. Co., 119 U.S. 55.) This Northern 
Pacific railroad case virtually overruled the case in 92 
U. S. The doctrine then of the supreme court of the 
United States is that all Indian lands, all lands occupied 
in common by the Indians, whether these lands be reser- 
vations or not, are public lands, the fee simple title to 
which is in the United States; that the Indian is but the 
ward of the nation, and his only interest or title to the 
lands of which he is in possession is the right to occupy. 
We think, therefore, that when Nebraska was admitted 
into the Union the lands of the “Pawnee Indian Reserya- 
tion” were public lands, the fee simple title was in the 
United States, and the Indians had only the right of oc- 
cupancy in those lands, and that an absolute grant by 
congress to the state of all public lands within her bor- 
ders would have invested the state with the title to the 
lands of the “Pawnee Indian Reservation,” incumbered 
only with the Indians’ rights of occupancy. The United 
States then, by paying into the state treasury, at the 
request and solicitation of Mr. Kennard, of five per cent 
of the sale of these Indian reservation lands, were simply 
performing the grant made by the nation to the state by 
section 12 of the enabling act, as by the grant the United 
States promised to pay to the state not only five per cent 
of the proceeds of all public lands lying within the state 
and which had prior to that time been sold by the United 
States, but also to pay to the state five per cent of the 
proceeds of all public lands lying within the state which 
night after the date of the grant be sold by the United 
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States. The fact that the United States sold these lands 
and put the money to the credit of the Pawnee Indians 
is not a consideration of any importance in determining 
whether these “Pawnee Indian Reservation” lands were 
public lands within the meaning of the enabling act. The 
thing of controlling importance is that the fee simple 
title to these lands was in the United States. They 
were, therefore, public lands, and the promise was that 
when sold by the owner it would pay five per cent of the 
proceeds of the sale to the state. What the United 
States did with the money derived from the sale of those 
lands is unimportant. The judgment of the district 
court is 


REVERSED. 


ARLINGTON STATE BANK ET AL., APPELLANTS, V. HD yun» 
PAULSEN ET. AL., APPELLEES. 


FILED FEBRUARY 9, 1899. No. 8608, 


1. Wills: Vestine or Trrtr. Whether the title to the testator’s real 
estate vests at his death in his executors or heirs is not to be 
determined solely by the presence in, or absence from, the will 
of some particular words of conveyance, but determined so as 
to accord with the testator’s intention as deducible from an ex- 
amination of the entire will. 


: Executors: Powers: Presumption. The presumption is 
that the executors are invested with such power, and all the 
power, necessary to enable them to carry out the testator’s in- 
tention with reference to the disposition directed by him to be 
made of his property. 


: Vestrxc or Tir_tr. The will of a testator directed his 
executors to pay his debts out of his personal estate, and if 
that proved insufficient, “to sell and convey” his real estate for 
that purpose, and “to sell and convey” his real estate and pay 
the proceeds over in certain proportions to certain heirs. Held, 
That the legal title to the real estate of the testator vested on 
his death in his executors. ; 


: ConsTrucTIonN. The executors of such will conveyed tle 
testator’s real estate to one of his heirs upon the sole considera- 
tion that she would mortgage it to secure money for the use 
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of the executors and then reconvey to the executors, subject to 
such mortgage. This was done. Held, That the transaction be- 
tween the executors and heir was not a sale and conveyance 
within the meaning of the will. 


5. = Exrcurors: Powers. The will gave the executors 
power to convey the real estate only to an actual bona fide money 
purchaser thereof. 

6. : : : Convryancres. The conveyance by the ex- 


ceators to the heir was a voluntary one, and, as to her and her 
grantees with notice, void at the suit of the estate and its 
creditors, and at the suit of prior judgment creditors of the 
beneficiaries of such estate. 


7. Executors: ConVEYANCES: INNOCENT PorcHasEer. One who took 
from such heir a mortgage on the real estate so conveyed to 
her by the executors, having knowledge at the time that the 
heir had not actually purchased such real estate, or one who, 
having knowledge of such facts in the premises as ought to put 
a prudent man on inquiry as to the character of the heir’s title, 
took such mortgage without inquiry, when a reasonable investi- 
gation would have revealed the defect in the heir’s title, is not 
a subsequent innocent purchaser and entitled to protection as 
such, 


8, ———: ———: —--—: PLEADING. That one is a subsequent inno- 
cent purchaser of real estate is an affirmative defense, which the 
claimant, to avail himself of, must plead, and upon him is the 
burden of proof to establish it. 


9. ——: ———: ———: ———.. One who claims the protection of 
the rule applicable to subsequent innocent purchasers without 
notice is not relieved from the duty-of affirmatively pleading 
and proving the facts which he claims show him to be such inno- 
cent purchaser, because he claims under the vendee of an execu- 
tor, and the conveyance from such executor is attacked by the 
judgment, creditors ot the beneficiaries of the trust property 
as having been made withont consideration to the knowledge of 
the one claiming to be an innocent purchaser. 


10. Wills: Exrcutors: INTEREST. Where the will of a testator vests 
the legal title to his real estate in his executors and directs 
them to sell and convey it and pay the proceeds over in certain 
proportions to certain heirs, the interest of such heirs in such 
proceeds is property. 


11. — : Hetms: Inrerest. But the heirs have no interest in the 
real estate as such, and it cannot be seized on attachment by 
their creditors, nor is a judgment against them a lien thereon. 


12. -————: ————-: Juntspicrion. The district courts of the state are 
invested with ample powers to enjoin executors from diverting 
trust property, to annul conveyances made by them without 
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consideration in violation of the trust, and, on application of 
a prior judgment creditor of a beneficiary of such trust prop- 
erty, when such creditor has exhausted his legal! remedies, to 
compel the interest of such beneficiary in such property, if not 
exempt, to be applied to the payment of his debts. 


———: ——: Powrrs: Presumption. The presumption is that 
a will which simply clothes executors with power “to sell and 
convey” the testator’s real estate for paying debts and to make 
distribution of the remaining proceeds to certain persons does 
not confer on the executors the power to mortgage such real 
estate. 

foe ee . But such presumption may be 
overthrown when an examination of the whole will shows that 
the disposition directed by the testator to be made of his prop- 
erty is of such a character as authorizes the inference that it 
was the testator’s intention that his executors should have 
power to mortgage his estate. 


: : CONVEYANCES. When executors of a will have in- 
dividual interests in the testator’s properly, whether a convey- 
ance made by them shall be construed as an execution of the 
trust or a conveyance of their individual interests is a question ot 
intention; and if from the conveyance itselt it is apparent thai 
it was intended as an execution of the trust in pursuance of the 
will, it will be so construed. 


: : Trusts. Where a trustee wrongfully makes a vol- 
untary gift or conveyance of trust property, whether a subse- 
quent creditor of the beneficiaries of such trust property may 
successfully invoke the aid of a court of equity to annul the 
wrongful disposition made of the trust fund, to restore it to the 
trustees and cause it to be applied to the payment of debts of the 
beneficiaries, not decided. 


Subrogation. The doctrine or rule of subrogation is not a fixed 
and inflexivle rule of law or equity. It does not owe its origin 
to stutute or custoin, It is a creature of the equity courts, in- 
vented and applied by them to do justice or prevent an injustice 
being done in a particular case and under a particular state of 
facts, where the law is powerless in the premises. 


Wills: Exrcurors: MorTcAGE BY Jlerr. A testator directed his 
executors to sell and convey‘his real estate and pay the proceeds 
over in certain proportions to certain heirs. The executors 
deeded the real estate without consideration to one of the heirs, 
and she mortgaged it to a trust company and a bank. In a suit 
by the judgment creditors of the heirs to annul the conveyances 
of the executors and the mortgages made by the heir the credi- 
tors were given a decree as prayed, but held that the mortgagees 
were entitled to judgments against the testator’s estate for such 
of the moneys represented by their mortgages as were actually 
applied to the payment of debts allowed by the probate court 
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against the testator’s estate, as were actually used to discharge 
taxes against the real estate of the testator, as were actually 
applied to discharge debts of the testator secured at the time of 
his death by mortgages on his real estate, such judgments to be 
liens against the property of the testator’s estate as the allowed 
claims of other creditors and paid in due course of administra- 
tion. 


APPEAL from the district court of Douglas county. 
Hear below before Durrin, J. Reversed. 


HB. Wakeley and A, C. Wakeley, for appellants: — 


A mere power of sale does not confer upon the donee 
of the power authority to execute a mortgage. (/loomer 
v. Waldron, 3 Hill [N. Y.] 361; Russell v. Russell, 36 N.Y. 
581; Coutant v. Serrvoss, 3 Barb. [N. Y.] 128; Ferry v. Lai- 
ble, 81 N. J. Eq. 567; Moyt vr. Jaques, 129 Mass. 286; Stokes 
v. Payne, 58 Miss. 614; Hubbard v. German Catholic Con- 
gregation, 84 Ta. 831; Price v. Courtney, 87 Mo. 3887; Willis 
v. Smith, 66 Tex. 31; Patapsco Guano Co. v. Morrison, 2 
Woods [U.8. ©. C.] 395; Wilson v. Maryland Life Ins. Co., 
60 Md. 152; Butler v. Gazzam, 81 Ala. 491; Sicitzer v. Wil- 
vers, 24 Kan. 384; Albany Fire Ins. Co. v. Bay, 4 N. Y¥. 9; 
Wood v. Goodridge, 6 Cush. [Mass.] 117.) 

Whenever a plaintiff establishes a right to attack or 
set aside a conveyance of lands in the hands of a grantee 
by reason of actual fraud, or other sufficient reason, a 
party holding under such grantee by deed or mortgage, 
in order to protett himself, must both plead and prove 
that he is a bona fide purchaser or incumbrancer. (Tomp- 
kins v. Anthon, 4 Sandf. Ch. [N. Y.] 97; unter v. Suaratl, 
5 Litt. [Ky.] 62; Boone v. Chiles, 10 Pet. [U. S.] 177; 
Larrowe v. Beam, 10 O. 498; Gallatian v. Cunningham, 8 
Cow. [N. Y.] 361; Camningham ve Ericin, Hopk. Ch. [N. 
Y.] 48.) 

The sale was to be for the payment of debts and the 
executors do not take title. (//askell t. House, 3 Brey. 
[S. Cay.] 242; Greenough v. Welles, 10 Cush. [Mass.]. 557; 
Den v. Young, 23. N. J. Law 478; Perkins ve Presnell, 100 
N. Car. 220.) 
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The transaction with Lammrich was in no sense of 
the term a sale. (Trudo v. Anderson, 10 Mich. 368; Taylor 
v. Starkey, 59 N. H. 142; Hampton v. Moorhead, 62 Ia. 91; 
Taylor v. Galloway, 1 QO. 232; Dupont v. Wertheman, 10 Cal. 
354.) 


Paut Charlton, also for appellants, 


References as to notice and bona fides: Drey v. Doyle, 
99 Mo. 459; Reeder v. Bair, 4 O. 447; Mack v. Brammer, 28 
O. St. 508; Anglesey v. Colgan, 14 Atl. Rep. [N. J.] 627; 
2 Devlin, Deeds secs. 727-729, 738, 741-748, 801-821; Rice 
v. Winters, 45 Neb. 517; 2 Blackstone, Commentaries 446 
Benjamin, Sales sec. 1; 21 Am. & Eng. Ency. Law 446; 
Dudley v. Sumner, 5 Mass. 488; 4 Am. & Eng. Ency. Law 
432; Roll v. Rea, 12 Atl. Rep. [N. J.] 905; Attorney Gen- 
eral v. Abbott, 28 N. E. Rep. [Mass.] 346; Gillespie v. Rog- 
ers, 16 N. EB. Rep. [Mass.] 711; Sickles v. White, 17 8. W. 
Rep. [Tex.] 548; Afason v. Black, 87 Mo. 829; Rabb v. Flen- 
niken, 7S. E. Rep. [S. Car.] 597; Johnson v. Prairie, 91 
N. Car. 159; Afoore v. Smith, 19 S. W. Rep. [Tex.] 781; 
Blagge v. Moore, 23 8. W. Rep. ['Tex.] 466; Rush v. Mitchell, 
82 N. W. Rep. [Ia.] 367. 


C. A. Baldwin, also for appellants. 


References: Schroeder v. Wilcox, 39 Neb. 156; Stokes v. 
Payne, 58 Miss. 614; Albany Fure Ins. Co. v. Bay, 4 N. Y. 
26; Page v. Cooper, 16 Beav. [Eng.] 396; Hoyt v. Jaques, 
129 Mass. 287; Ferry v. Laible, 31 N. J. Eq. 566. 


Hamilton & Maxell, for appellee Omaha Loan & Trust 
Company: 

The State Bank and Omaha National Bank are sub- 
sequent creditors and cannot impeach the mortgage. (18 
Am. & Eng. Ency. Law 247; McCauley v. Holtz, 62 Ind. 
205; Parks v. Ingram, 22 N. H. 283; Steenbergen v. Gordy, 
19 S. W. Rep. [Ky.] 186; McDonald v. The Tom Lysic, 48 
Fed. Rep. 690; Dunnington v. Kirk, 22 8. W. Rep. [Ark.] 
430; Frazer v. Miller, 35 Pac. Rep. [Wash.] 427; Shuford 
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o. Chinski, 26 Ss. W. Rep. [Tex.] “141; Wait, Fraudulent 
Gots eyances [2d ed.] see. 105; Usher v. Ifazelfine, 5 Greent. 
[Me.] 471; Willer v. Miller, 23 Me, 22; 1 Freeman, Judg- 
ments [4th ed.} sec. 244.) 

The attachment proceedings and judgments of the ap- 
pellants Arlington State Bank and Omaha National 
Bank created no lien upon the land. (Meek v. Briggs, 54 
N. W. Rep. [Ia.] 456; 2 Pomeroy, Equity Jurisprudence, 
p. 572, see. 1011; Hale rv. Hale, 33 N. EE. Rep. [Ill] 858; 
Wieker v. Ray, 118 Dl. 472; Poor v. Robinson, 10 Mass. 131; 
Hitehcock v. Southern Tron & Timber Co., 38 8S. W. Rep. 
{Tenn.] 588; Prouty v. Mather, 49 Vt. 415; Heard v. Hall, 
16 Pick. [Mass.] 457; /uvill v. Roberts, 50 N. ¥. 222; Lee 
v. Getty, 26 Tl. 77; Adler v. Wellman, 55 Neb. 266; Johnson 
v. Jolnson, 36 Neb. 700; Stewart v. Rogers, 25 Ta. 395; 
Price v. Sanders, 60 Ind. 310; Whitesel v. Iiney, 62 Ind. 
168; Noble v. Hines, 72 Ind. 12; Moore v. Lampton, 80 Ind. 
301.) 

The will of John T. Paulsen conferred power on the 
executors to mortgage the real estate. (18 Am. & Eng. 
Ency. Law 877, and note 2; Dabney v. Manning, 3 0. 321; 
Rowe v. Beckett, 30 Ind. 154; Rowe v. Lewis, 30 Ind. 1638; 
Stokes v. Payne, 58 Miss. 614; Waterman v. Baldwin, 26 
N. W. Rep. [Ia.] 435; Faulk v. Dashiell, 62 Tex. 642; "Me. 
Creary v. Bomberger, 24 Atl. Rep. [Pa.] 1066; Kent v. 
Morrison, 153 Mass. 187; 18 Am. & Eng. Ency. Law, note 
pp. 941, 942; 2 Washburn, Real Property 708, note 3; 
Loebenthal v. Raleigh, 36 N. J. Eq. les, Pennsylvania Life 
Ins. Co. v. Austin, 42 Pa. St. 263; Zane v. Kennedy, 73 Pa. 
St. 192; Kent v. Morrison, 26 N. E. Rep. [Mass.] 427; 
Williams v. Woodard, 2 Wend. [N. Y.] 492; 9 Myer, Fed- 
eral Decisions sec. 912; Butler v. Huestis, 68 Ill. 594; 
Ayers v. Palmer, 57 Cal. 309; Sugden, Powers 267; Sin- 
gleton v. Seott, 14 Ta. 589.) 


Cowin & McHugh, for appellee United States National 
Bank. 


_ FA. Brogan, also for appellees. 
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RAGAN, C. 


John T. Paulsen died in the city of Omaha on Septem- 
ber 5, 1889, leaving a widow and six children, having 
first made his last will and testament, which was subse- 
quently duly probated. The testator left a widow, Anna 
C. Paulsen, four sons, Edmund, Henry K., Herman I*., 
and William Paulsen, and two daughters, Augusta Paul- 
sen (now Lamumrich), and Emma C. Paulsen (now Wocel- 
ridge). By his will the testator appointed his widow 
and his sons, except William, to be his executors, without 
bond. The persons so nominated by the testator were 
by the probate court of Douglas county duly appointed 
executors of the will and accepted the trust. The testa- 
tor died seized of real estate estimated to be worth from 
three to four hundred thousand dollars. Some of this 
real estate was incumbered with mortgages. More than 
$20,000 of claims, exclusive of the debts secured by real 
estate mortgages, were filed against the testator’s estate 
and allowed by the probate court. The will of the testa- 
tor, so far as material to this controversy, was as follows: 

“It is my will, and I do direct, that all my just debts 
be fully paid out of my estate in the manner hereinafter 
provided. * * * 

“It is my will, and I do direct, that any and ali debts 
and demands against me and existing at the time of my 
decease be fully paid, and to that end and for that pur- 
pose I do direct that in the payment of my debts my ex- 
ecutors shall use, (1) any and all moneys I may have on 
hand at my decease; (2) the avails of any debts, claims, 
demands, notes, and mortgages that may be due andl 
owing to me at my decease; and should the amount of my 
liabilities at my decease exceed the amount of money so 
on hand and the amount so due me as aforesaid, or 
should my said debts exceed the amount that can be 
realized on such claims, then I do direct that any such 
balance be paid out of the proceeds arising from the sale 
or sales of any land or lots of land [of] which I may die 
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seized. If it shall become necessary for any executors to 
sell any of my real estate for the purpose of paying any 
debt or liability existing against my estate, I do direct 
and empower my executors hereinafter named to sell, and 
by deed convey, any such part or parts of the real estate 
of which I shall die seized as shall be necessary for that 
purpose. And it is my desire and my will, and I do 
direct, that in making such sale or sales that mv execu- 
tors shall make sale of such part of my real estate, and 
on such terms and in such manner as in the judgment 
of my executors shall be for the best interests of all 
persons interested in my estate. After my debts have 
been fully paid, as hereinbefore provided, I do direct, 
authorize, and empower my executors to make a sale 
or sales of any part or all of the real estate of which I 
shall die seized, at such time and in such manner as 
shall in the judgment of my executors be for the best 
interests of my estate and all persons interested thevein, 
and to that end and for that purpose I do authorize and 
empower my said executors, if they shall see fit and 
proper so to do, to divide, subdivide, and plat any por- 
tion thereof for such sale, and I do authorize and em- 
power my said executors to sell and convey by good and 
sufficient deed to any purchaser or purchasers of any part 
of my said real estate so by them sold, thereby convey- 
ing to such purchasers the full and complete title to the 
premises so purchased by them. The proceeds arising 
from any and all sales of any part of my said real estate, 
after my debts have been fully paid as such proceeds 
shall accumulate from time to:time, and all moneys that 
are not necessary to be used in paying off any existing 
indebtedness that shall come to the hands of my execu- 
tors as such executors of my estate from any source what- 
ever, I do give and bequeath to my said wife and children 
as follows: * * # 

“Tt is my will, and for a more perfect understanding 
of this my will and to avoid the possibility of a doubt 
as to my intention and purpose here I do again declare 
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it to be my will, and I do direct and empower my execu- 
tors acting and performing.the duties of this trust to 
use their own judgment and discretion, subject to the 
provisions hereinbefore made, as to the proper time and 
manner of making sale or sales of any part of my real 
estate; and I hereby authorize and empower my said ex- 
ecutors to sell, deed, and convey the same and divide and 
pay over the proceeds of such sale as hereinbefore pro- 
vided.” 

The testator, by his will, also set apart certain specific- 
ally described real estate and gave his wife the use of the 
rents and profits thereof during her natural life. This 
real estate is not involved in the controversy here. On 
December 30, 1891, the executors executed a deed to 
Augusta Lammrich, and thereby conveyed to her a large 
part of the real estate of which the testator died seized. 
The consideration expressed in this deed was $150,000. 
As a matter of fact this deed was a voluntary convey- 
ance. The executors did not sell this real estate to 
Augusta Lammrich, and she paid nothing whatever for 
the conveyance to her. She was one of the heirs of the 
Paulsen estate and practically without means. On De- 
cember 31, 1891, the widow and all the heirs of the 
testator, except William Paulsen, executed and delivered 
to the Omaha Loan & Trust Company a note for $25,- 
000, drawing interest at the rate of six per cent per 
dnnum from date until maturity, interest payable semi- 
annually, evidenced by coupons attached thereto. To 
secure the payment of this note Augusta Lammrich, on 
said date, executed and delivered to said Omaha Loan 
& Trust Company a mortgage upon all the real estate 
previously conveyed to her by the executors. Subse- 
quently Augusta Lammrich reconveyed all said real es- 
tate to the executors, subject to the mortgage given 
thereon by her to the trust company. On February 3, 
1894, the executors made another deed to Augusta 
Lammrich, and thereby conveyed to her practically all 
the real estate of which the testator died seized, except 
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that which they had previously conveyed to her by the 
deed of December 30, 1891. The consideration expressed 
in this last deed was $50,000. This deed was also a volun- 
tary one. The deed was not executed to consummate an 
actual sale made of the real estate by the executors to 
Augusta Lamurich. She had not bought the real estate 
described in the deed, or any part thereof, and she paid 
the executors nothing for such conveyance. On the same 
day this deed was made to Augusta Lammrich she mort- 
gaged the same to Milton T. Barlow, to secure the pay- 
inent of a note of $16,000, payable to Barlow and exe 
cuted by Augusta Lammrich, Edmund Paulsen, Anna C. 
Paulsen, the testator’s widow, Herman I. and Henry K. 
Paulsen. Subsequently Augusta Lammrich conveyed the 
real estate mortgage to Barlow back to the executors, 
subject to the Barlow mortgage. The $16,000 note held 
by Barlow belonged to the United States National Bank. 
Barlow was the cashier of the bank and its trustee in 
this transaction. The Arlington State Bank, the Blair 
State Bank, and the Omaha National Bank brought this 
suit in the district court of Douglas county. The Omaha 
Loan & Trust Company, United States National Bank, 
Milton T. Barlow, the widow and heirs of John T. Paul- 
sen, deceased, and the executors of his will, and others 
were made parties to the action. 

We state the material averments of the petition of the 
Arlington State Bank, as the petitions of the Blair State 
Bank and the Omaha National Bank are the same: The 
Arlington State Bank, in its petition, set out, among 
other things, the facts hereinbefore detailed, and further 
averred that, prior to the execution of either of the two 
deeds by the executors to Augusta Lammrich, Paulsen’s 
widow and his sons, Edmund, Merman, and Henry, be- 
came and were justly indebted to the Arlington State 
Bank; that it brought a suit upon the evidence of such 
indebtedness and recovered a judgment; that it caused 
an execution to be issued thereon, which was returned 
wholly unsatisfied, The petition of the Arlington State 
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Bank then charged that the executors had never at any 
time sold or disposed of the real estate, or any part 
thereof, of which John 7. Paulsen died seized; that no 
consideration whatever was paid for the conveyances 
made by the executors of the testator’s real estate to 
Augusta Lammyuich; that the purpose for which such 
conveyances were made was that Angusta Lainmrich 
might incuniber the same by mortgages to the trust com- 
pany aud the United States National Bank; that the 
trust company and the United States National Bank had 
full knowledge and notice that Augusta Lammrich had 
parted with no consideration for the conveyances made 
to her of the testator’s real estate; that the trust coim- 
pany and the United States National Bank kuew the 
purpose for which the executors made such couveyauces 
to Augusta Lammrich, and that such conveyances were 
unauthorized and invalid, since, by the provisions of the 
will of John T. Paulsen, bis executors had no power cr 
authority to mortgage his real estate, or any part thereof, 
for any purpose, and no power to make a conveyance 
thereof, except in consummation of an absolute sale made 
by them; that the conveyances made by the executors 
to Augusta Laminrich aud the mortgages made by her 
on such real estate to the trust company and the United 
States National Bank were made and accepted for the 
fraudulent purpose of preventing it from collecting the 
dcbt owing to it by its judgment debtors. The prayer of 
the petition was for a decree canceling and annulling the 
two deeds made by the executors to Augusta Lammrich 
and the two mortgages made by her to the trust company 
and the United States National Bank, and for other, 
further, and general relief. The widew and all the heirs 
and executors -of the testator answered this petition of 
the Arlington State Bank, admitting the making of the 
two conveyances by the executors to Augusta Lammrich 
and the execution of the mortgages by her to the trust 
company and the United States National Bank; denied 
that the conveyances made by the executors were with- 
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out consideration; alleged that they were made for a 
good and valuable consideration, and denied that there 
was any fraud intended or practiced by any of the parties 
to said transaction. The Omaha Loan & Trust Company, 
by its answer, among other things, admitted the execn- 
tion of the conveyances by the executors to Augusta 
Lanmrich and the execution by her to it of the mortgage 
of December 31, 1891, and denied all allegatious of fraud. 
The United States National Bank, in its answer to the 
petition of the Arlington State Bank, admitted the exe- 
cution and delivery of the deed by the executors to Au- 
gusta Lamuinrich on February 3, 1894, the execution and 
delivery by Augusta Lammrich to Milton T. Barlow for 
it, the United States National Bank, of the $16,000 mort- 
gage of said date; denied all allegations of fraud, and 
affirmatively averred that at the time of the testator’s 
death he was indebted to the United States National 
Bank in the sum of $12,000, and that the mortgage made 
to Barlow for it by Augusta Lammrich was made to 
secure this $12,000 and a further sum of $4,000 advanced 
by the bank to the executors and used by them in paying 
the debts of the testator’s estate. 

The district court found, among other things, that there 
was no fraud intended or practiced by any of the par- 
ties in the execution of the two deeds by the executors 
to Augrsta Lammrich and her execution of the mortgages 
to the trust company and the United States National 
Bank, and that such mortgages were valid and first liens 
upon the property therein described; that the Arlington 
State Bank and other judgment creditors had liens upon 
the interests of their debtors in the real estate of the 
testator, subject to the liens of the trust company and 
the United States National Bank’s mortgages, and en- 
tered a decree accordingly. The Arlington State Bank, 
the Blair State Bank, and the Omaha National Bank 
have appealed. 

1. A question presented by the record, and one much dis- 
cussed by counsel, is, in whom did the legal title to the 


Vou. 57] JANUARY TERM, 1899. “729 


Arlington State Bank v. Paulsen. 


testator’s real estate vest upon his death? Did the execu- 
tors take the legal title or did the heirs? The will of the 
testator contains no language which in express terms 
would vest the title either in the executors or the heirs. 
The will declares that the executors shall pay the testa- 
tor’s debts out of money on hand at his decease and 
money derived from debts owing to him, and if these 
sources should prove insufficient, the executors are di- 
rected to pay the remainder of his debts from the sale of 
his lands, or a part thereof. In case of a sale of any part 
of the testator’s real estate for the purpose of paying his 
debts, the executors are directed and empowered to con- 
vey the parts sold by deed. After the payment of his 
debts, the executors were directed and authorized to sell 
and convey any or all of his real estate and divide and pay 
over the proceeds of such sale in certain proportions to 
certain heirs. Whether the heirs or executors took the 
legal title to the real estate of the testator upon his 
death is not to be determined solely by the presence or 
absence of some particular language of the will; and 
the courts cannot say that the executors did not take 
the legal title and that the heirs did, solely because no 
apt language is found in the will expressly declaring 
that the executors should have the legal title. The ques- 
tion is to be determined by ascertaining from an exam- 
ination of the entire will of the testator what his inten- 
tions were. If the cardinal object, intention, and purpose 
of the testator in making disposition of his property 
can be effectuated only by having the legal title to the 
property vested in the executors, then the will will be 
given such a construction as will carry out the lawful 
intentions of tle testator; and the presumption must be 
indulged that the testator gave his executors all the 
power necessary to carry out his intentions. As was said 
by SULLIVAN, J., in Weller v. Noffsinger, 57 Neb. 455: 
“No rule of law is better settled or more in accord with 
good sense than that which requires the intention of the 
testator to be ascertained from a liberal interpretation 
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and comprehensive view of all the provisions of the will. 
No particular words, no conventional forms of expression, 
are necessary to enable one to make an effective testa- 
mentary disposition of his property. The court, without 
much regard to canons of construction, will place itself 
in the position of the testator, ascertain his will, and, if 
lawful, enforce it.” As we construe the will in this rec- 
ord, we think the testator had in view two things: (1) 
The payment of his debts, and (2), after his debts were 
paid, the conversion of his rea] estate into cash and a dis- 
tribution thereof in certain proportions among certain 
heirs; and though the will does not in express terms say 
that the executors shall have the’ legal title, still, we 
think, they could not carry out the testator’s intentions, 
unless they were invested with the legal title to his real 
estate. They were to sell this real estate and make deeds 
of conveyance to the purchasers whether they sojd the 
land to pay debts or sold it for the purpose of distributing 
the proceeds among the legatees and heirs. We think, 
therefore, that in this case the legal title to these lands 
upon the death of the testator vested at once in his ex- 
ecutors; that the title to no part of the testator’s real 
estate descended to the heirs; that a conveyance or a 
mortgage by them of this real estate would be a nullity, 
as a real estate conveyance would cloud the executors’ 
title, and, if effective for any purpose, could be held to be 
nothing more than an assignment of such heirs’ interest 
in the estate of the testator. In support of these views 
see Hale v. Hale, 33 N. E. Rep. [Til.] 858; Wicker v. Ray, 
8N. E. Rep. [Ill.] 885; eek vr. Briggs, 54 N. W. Rep. [Ta.| 
456; 2 Pomeroy, Equity Jurisprudence 1011. 

2. Another question presented by the record is whether 
the two conveyances made by the executors of the testa- 
tor’s real estate to Augusta Lammrich were sales within 
the meaning of the testator’s will. As already stated, 
these deeds to Augusta Lammrich were made without 
consideration. They were not in consummation of con- 
tracts of bargain and sale entered into between her and 
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the executors. She paid nothing, promised nothing, 
parted with nothing valuable for the conveyances, and 
if the conveyances were made to her upon the considera- 
tion that she would mortgage the real estate conveyed 
and then reconvey to the executors subject to that mort- 
gage, the conveyances to Augusta Laminrich were still 
without consideration. The will conferred no power upon 
the executors to make a gift of the testator’s real estate 
to any one. Their power was to convey only to an actual 
bona fide money purchaser. The conveyances made by 
the executors to Augusta Lammrich were not executed 
in pursuance of, or in accordauce with, the provisions of 
the will. They were not good executions of the powers 
conferred upon the executors, and as between August: 
Lammrich and her grantees with notice, the testator’s 
estate, the creditors of that estate, and ihe creditors of 
the beneficiaries of that estate, those conveyances were 
voidable. (Trudo v. Anderson, 10 Mich. 857; Mumpton rv. 
Moorhead, 17 N. W. Rep. [La.] 202; Dupont v. Wertheman, 
10 Cal. 354; Taylor v. Galloway, 1 O. 232; Briggs v. Davis, 
20 N.Y. 15; Russell v. Russell, 36 N. Y. 581; Ferry v. Laible, 
B1 N. J. Eq. 566.) 

3. This brings us to the contention of the trust com- 
pany and the United States National Bank, that they 
are innocent purchasers or mortgagees of this real estate 
conveyed by the executors to Augusta Lammrich and 
entitled to protection as such. There are to this conten- 
tion three answers: (1.) Although the district court made 
no finding upon that subject, we are constrained by the 
evidence, without quoting it, to hold that both the trust 
company and the United States National Bank actually 
knew that the executors had made the conveyances they 
did to Augusta Lammrich, not as a consummation of 
actual sales of the real estate to her but in order that she 
might execute the mortgages now held by the trust com- 
pany and the United States National Bank. (2.) Assum- 
ing that the trust company and the United States Na- 
tional Bank did not actually know that this real estate 
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had been conveyed to Mrs. Lammrich without considera- 
tion, still they should have known. They were in pos- 
session of such facts in the premises as should and would 
Jhave excited the suspicions of prudent men as to the 
character of Mrs. Lammrich’s title, and these inquiries, 
if pursued with any diligence whatever, would have re- 
vealed the fact that Mrs. Lammrich was a voluntary 
vendee. (3.) Neither the trust company nor the bank 
have, by either pleading or proof, shown, or made any 
attempt to show, that they are innocent purchasers of 
this property and entitled to the protection of that rule. 
The bill filed by the appellants in this case set out the 
fact of the conveyances by the executors to Mrs. Lamin- 
rich, charged that these conveyances were without con- 
sideration, that they were invalid because of want of 
power in the executors to make them, and then charged 
that the conveyances were fraudulently made and. ac- 
cepted. The answer of the trust company and the United 
States National Bank to this was a general denial. Un- 
der this pleading, evidence on their part tending to show 
that they were innocent purchasers from Lammrich, had 
they offered such evidence, would have been irrelevant. 
That one is an innocent purchaser of real estate is an 
affirmative defense, and though the bill charged in this 
case that the trust company and the United States Na- 
tional Bank had knowledge and notice that Mrs. Lamm- 
rich was a voluntary vendee, it did not relieve the trust 
company and the bank from the duty of pleading that 
they were innocent purchasers, if they intended to rely 
upon that defense. The proof shows, without contradic- 
tion, that the conveyances made by the executors to Mrs. 
Lammrich was without consideration, and we think it 
shows that the trust company and the bank had actual 
knowledge of that fact. Assuming, however, that it does 
not, when the appellants showed that the conveyances 
to Mrs. Lammrich were without consideration and void- 
able as against them, then the burden was upon the n-ort- 
gagees of Mis. Lammrich to show that they tovk their 
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mortgages from her without knowledge of the defect in 
her title. Augusta Lammrich acquired no title to the 
real estate described therein by reason of the conveyances 
made to her by the executors, and she could convey to 
others no greater title than she herself possessed. The 
mortgages, then, of the trust company and the United 
States National Bank can only be sustained if they are 
innocent purchasers or mortgagees within the meaning 
of that rule. The doctrine of this court is that where a 
claim to real estate can be sustained only upon the 
ground that the person asserting it is a subsequent pur- 
chaser in good faith, such person is required to show 
affirmatively that he purchased without notice of the 
equities of another and relying upon the apparent own- 
ership of his grantor. (Bowman v. Griffith, 835 Neb. 361; 
Garinire v. Willy, 86 Neb. 340; Phanir Mutual Life Ins. Co. 
ve Brown, 37 Neb. 705; Baldwin v. Burt, 43 Neb. 245; 
American Hachange Nat. Bank cv. Foekler, 49 Neb. 718; 
Yeend v. Weeks, 16 So. Rep. [Ala.] 165; Mush v. Mitchell, 
32. N. W. Rep. [Ia.] 367; Pomeroy, Equity Jurisprudence 
sec. 784; Bussich Mining Co. rv. Daris, 17 Pac. Rep. (Colo. ] 
294; Weber vr. Rothchild, 15 Pac. Rep. [Ore.] 650; Cunning- 
han v. Erwin, Hopk. Ch. [N. Y.] 48-54; Richards v. Snyder, 
11 Ore. 501; Lupo v. Lrue, 168. Car. 580; Ferry v. Laible, 
31 N. J. Eq. 566.) 

4, Another argument of the trust company and the 
United States National Bank is that since the title of 
the lands of which the testator died seized did not de- 
scend to his heirs, the judgments of the appellants here 
against those heirs are not liens upon any real estate 
of which the testator died seized, and therefore this ac- 
tion cannot be maintained. We agree with the conten- 
tion that the title of the testator’s lands at his death 
did not descend to and vest in his heirs, that the heirs 
have no such estate or interest in those lands as can be 
seized and sold upon execution or attachment, and that 
the judgments of the appellants are not liens upon those 
lands; but all this conceded, it does not follow that this 
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action cannot be maintained. The interest which the . 


heirs have in the estate of the testator, though a con- 
tingent one, is still an interest—is property not exempt 
from being applied to the payment of their debts. The 
pleadings and the proof show that the appellants have 
recovered judgments against these heirs; that execu- 
tions have been issued and returned wholly unsatisfied; 
that these heirs have interests in the real estate of the 
testator, which real estate the executors, in violation of 
their trust, have conveyed to another without considera- 
tion. The appellants cannot sell the interest of the heirs 
in this real estate on execution. They cannot seize such 
interest by attachment process. They cannot success- 
fully garnish the executors, because by their wrong con- 
duct they have, in effect, put the property in which the 
heirs have au interest out of their hands. The case then 
stands thus: The. heirs are justly indebted to the ap- 
pellants. The heirs have, or should have, property in 
the hands of the executors or trustees, and the latter 
have diverted it and unlawfully disposed of it. The ap- 
pellants have exhausted all the legal remedies for the 
collection of their debts, and now it is said that this is 
the end of the law. If this is so, it is a reproach to our 
system of jurisprudence. But we do not think it is so. 
It has always been one of the powers possessed by courts 
of equity to compel the application of a debtor’s unex- 
empt property to the payment of his debts when the cred- 
itor had no other means of redress; and we have never 
before heard it doubted that a court of equity was in- 
vested with inherent power to prevent a trustee from 
diverting a trust fund, to set aside and annul convey- 
ances and grants made by a trustee without considera- 
tion. In other words, when all other remedies have 
failed, a court of equity will, at the suit of a creditor, 
take the unexempt property of a debtor wherever found, 
in whatever condition it may be, and cause it to be ap- 
plied towards the payment of his debt. In Eliot v. Mer- 
chants’ Exchange, 14 Mo. App. 234, it was held that a 
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celtificate of membership in the Merchants’ Exchange 
of St. Louis was property and liable for the debts of its 
owner; that a creditor, having exhausted his legal reme- 
dies for the collection of his debt, might successfully 
appeal to a court of equity for the sale of the debtor’s 
membership in the exchange and the application of the 
proceeds to the discharge of his debt. In Ager v. Murray, 
105 U. S. 126, the supreme court of the United States held 
that a patent right might be subjected by a bill in equity 
tu the payment of the judgment debts of the patentee. . 
In Ricketson v. Merrill, 148 Mass. 76, a testator devised 
all his property to his executors to be sold and the pro- 
ceeds divided between certain heirs, and the court held 
that the interest of a beneficiary before distribution and 
sale of the realty was not attachable, and that, as he had 
no other property, his judgment creditor could maintain 
a creditors’ bill to compel the executor to apply the 
heir’s interest to the payment of the creditor’s debt. In 
McGough v. Insurance Bank of Columbus, 2 Ga. 151, it was 
said: “It is certainly true that where a creditor has ex- 
hausted his remedies at law and there are assets belong- 
ing to his debtor which he cannot get hold of, equity will 
assist him to reach and subject those assets to the pay- 
ment of his judgment.” In Watkins v. Dorsett, 1 Bland 
[Md.] 580, it was said: “Where a party cannot obtain 
relief, either by an ordinary execution or by the extra- 
ordinary process of outlawry or attachment by reason 
of the peculiar situation of the property or the equita- 
ble nature of the title to it, he may obtain relief by bill 
in equity.” See generally as to the power of a court of 
equity to lay its hands upon and apply to the satisfac- 
tion of his debts every species of property belonging to 
a debtor: Idineston v. Lyde, 1 Paige Ch. [N. Y.] 637; 
Earle v. Grove, 92 Mich. 285; Ldiwards v. Edwards, 24 O. St. 
402; Miller v. Davidson, 3 Gil. [Ill.] 518; Furlong v. 
Thomssen, 19 Mo. App. 364; Pickens v. Dorris, 20 Mo. App. 
1; Millard v. Parsell, 57 Neb. 178; Galveston, H. & 8. A. R. 
Co. v. McDonald, 53 Tex. 516; German Nat. Bank of Hast- 
ings v. First Nat. Bank of Hastings, 55 Neb. 86. 
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5, A further contention of the appellees is that the con- 
veyances made by the executors to Augusta Lammiich 
and the mortgages made by her to the trust company anid 
the United States National Bank in effect constituted 
a mortgaging of the testator’s real estate by the execu- 
tors, and that the executors had power under the will 
to execute mortgages upon the testator’s real estate for 
the purpose of raising money to pay the testator’s debts. 
We assume, without deciding, that the legal effect of the 
transactions of the executors with Augusta Lammrich 
and her conveyances to the trust company and the United 
States National Bank was a mortgage of the testator's 
real estate by the executors. Whether the executors had 
power to mortgage the testator’s real estate is, of course, 
to be determined from the intention of the testator on 
the subject as ascertained from an examination of the 
entire will. In support of the contention that the execu- 
tors had power to mortgage counsel have cited us to the 
following cases: Waterman v. Baldicin, 26 N. W. Rep. 
[Ia.] 485; Faulk v. Dashiell, 62 Tex. 642; MeCreary v. 
_ Bomberger, 24 Atl. Rep. [Pa.] 1066; Kent v. Morrison, 153 
Mass. 187, 26 N. E. Rep. 427; Locbenthal v. Raleigh, 36 
N. J. Eq. 169; Williams v. Woodard, 2 Wend. [N. Y.] 486; 
Ayres v. Palmer, 57 Cal. 809; Pennsylrania Life Ins. Co. v. 
Austin, 42 Pa. St. 263; Zane v. Kennedy, 73 Pa. St. 192. 
Jt would subserve no useful purpose to review all these 
cases. The doctrine of the Pennsylvania court is that 
an absolute and unrestricted power to sell includes power 
to mortgage, although no power to make the mortgage 
is expressly given to the trustee or executor. Aside from 
the Pennsylvania cases, we think the other cases cited 
by counsel in support of their contention are not in point 
here. 

In the Waterman-Baldwin Case the debtor conveyed all 
his property to a trustee, “to sell and dispose of for the 
payment of his debts,” and it was held that the trustee 
might execute a mortgage upon the property to secure 
the payment of money he had borrowed for the purpose 
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of redeeming a part of the debtor’s land from a mortgage 
foreclosure sale. But the power of attorney in that case 
is broader than the will here. The power of attorney 
gave the trustee power to sell and dispose of, while the 
will in the case at bar conferred upon the executors only 
the power to sell. 

In the Faulk-Dashiell Case the will gave the executors 
power “to sell, exchange, and dispose of,” and it was held 
that the executors had power to mortgage. But it is to 
be observed that in that case also the executors had 
power, not only to sell, but to exchange and dispose of 
his estate; and the will in that case further invested 
the executors with full authority to control the estate, 
in their discretion, for the interest of ae testator’s chil- 
dren, in their education, ete. 

In the Ayres-Palmer Case the trustee was given power 
to sell and convey or to mottgage the land. He conveyed 
it to J. B., upon no other consideration than that the 
latter would execute a mortgage upon the land for a 
sum of money, and the court held that the transaction 
was, in effect, a mortgaging of the land by the trustee, 
and that he was clothed with that authority by the power 
of attorney. 

In the Williams-Woodard Case the trustee was author- 
ized to bargain, sell, convey, and assure a tract of land, 
and the court held that he had authority to execute a life 
lease upon the land, the lease containing a provision for 
an eventual purchase of the land by the lessee. 

In the Kent-Morrison Case the testator devised all his 
property to his wife, with “full power to sell and convey 
the same by deed (part or all of it), and the proceeds 
thereof are to be used for her comfort and otherwise as 
she may think proper.” Upon ber death the estate re- 
maining undisposed of was to go to the testator’s son. 
The court held that the power “to sell and convey” was 
an absolute and unrestricted power to sell for her benefit 
and in her discretion, and vested in her a power to mort- 
gage the estate for her benefit. 

51 
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But we do not regard these cases, or any of them, as 
of controlling authority here. In all the cases cited the 
executor or trustee was, by a fair construction of the will, 
clothed with authority, not only to sell, but to otherwise 
dispose of or mortgage the real estate; or the executor 
was invested with such control and management of the 
testator’s property and such discretion in the premises 
as to clothe him with authority to execute a mortgage 
for the purpose of carrying out the testator’s intention 
with reference to the disposition of his estate; or the 
executor was given such an interest in the property as 
authorized him to mortgage it for his own benefit. In 
the case at bar the executors were not directed to pre- 
serve as a whole the testator’s estate, or any specific 
part of it, or to manage, control, collect the rents and 
profits thereof and distribute them to certain legatees. 
They did not receive this estate charged with the duty 
of raising and paying out of the same certain specific 
legacies. The executors were to pay the testator’s debts 
out of his personal property. If that proved insufficient, 
they were authorized to sell and convey sufficient of the 
veal estate to pay those debts; and after the debts were 
paid, they were to sell and convey all the testator’s real 
estate and divide the proceeds in certain proportions 
among certain parties. This was a trust with a power 
of absolute sale, and, looking at the entire will of the 
testator, we do not think it can be said that he ever con- 
templated such a thing as his executors borrowing money 
to pay his debts and pledging his property by mortgage 
to secure the repayment of the money borrowed. The 
two transactions of a sale and a mortgage are essentially 
different: A power to sell implies that the trustee is to 
receive for the benefit of the testator’s estate the value 
of the land in cash. Power to mortgage involves a right 
in the trustee to convey the land for a less sum than its 
value and hazard the entire estate for its repayment. 
The presumption is that a will which simply clothes the 
executcrs with “powcr to sell and convey” the testator’s 
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real estate and make distribution of the proceeds to cer- 
tain persons does not include the power to mortgage; but 
such presumption may be overthrown when an examina- 
tion of the whole will shows that the disposition directed 
by the testator to be made of his property is of such a 
character as to authorize the inference that it was his 
intention that his executors should have power to mort- 
gage his estate. The will may authorize the inference 
of such an intention, notwithstanding the language 
thereof vests the executors with only power to sell and 
convey, if the executors are charged with the preservation 
and retention of a certain part of the estate, with the 
control and management thereof, the collection of the 
rents and profits of the estate, with the making of im- 
provements on certain parts of the real estate, or if the 
estate comes to them charged with a specific legacy 
which the executors are to pay out of the estate. 

In Ferry v. Laible, 31 N. J. Eq. 566, the testator, who 
was a brewer, directed his executors to continue his busi- 
ness and to invest the interest and profits which they 
should receive therefrom in bonds and mortgages or in 
the purchase of real estate. The will also contained this 
clause: “And they shall also have tlie power to sell.” 
The executors, on December 2, 1871, conveyed the testa- 
tor’s real estate to one Wiedenmayer, and nine days after- 
wards the latter executed a mortgage’ upon it for $65,- 
000. The executors made the deed to Wiedenmayer for 
the purpose of having him execute the mortgage, and the 
mortgage was executed for the purpose of paying debts 
which the executors had contracted in the conduct of the 
testator’s business. The suit was to foreclose the mort- 
gage. The vice chancellor said: “The primary purpose 
of the present suit is to compel the payment of this mort- 
gage by a sale of the mortgaged premises. * * * Has it 
[the mortgage] any force against those who are entitled 
to the fee? It is not necessary to stop to inquire who 
they are. That question was not spoken to on the argu- 
ment. It is enough for present purposes to know that all 
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persons now in being who can claim any estate or interest 
in the mortgaged premises are before the court as parties 
to this suit. The proofs show, quite incontestably, that 
the conveyance to Wiedenmayer was not made in con- 
summation of an actual sale, bnt was a mere contrivance 
to enable him to execute a mortgage to the complainants. 
Ile accepted it under an arrangement that he should 
execute a mortgage to the complainants and then re- 
convey the lands. It is not pretended that a contract 
of sale and purchase was made, or that any price was 
agreed upon or consideration paid or given other than 
the execution of thé mortgage to the complainants. In- 
deed, the parties to the transaction did not take the 
trouble to put on it the guise of a sale. No reference 
to authorities is required to show that this was not a 
valid exercise of the power given by the will. The execu- 
tors were intrusted with power to make sale of the 
brewery premises in a certain contingency, but no power 
to donate the property nor to create preferences against 
it in favor of certain creditors, to the exclusion of others. 
If the executors used the power at all, they were bound 
to keep within its terms, and any attempt by them to 
exercise power in excess of that delegated must be held 
to be simply nugatory. Where the creator of a power 
defines the method of its execution, that method must be 
strictly followed, so far, at least, as may be necessary 
to give effect to his intent and design. This rule is fun- 
damental. It is clear the conveyance to Wiedenmayer 
passed no title. * * * But it was very plausibly ar- 
- gued by the counsel of the complainants that the power 
to sell, conferred by his will, embraces also a power to 
mortgage, and that if he was right in this contention, the 
mortgage should be upheld as within the power, for, 
although not executed by the executors themselves, yet, 
having been executed by their grantee, to whom they 
conveyed the mortgaged premises for the purpose of 
having them mortgaged to the complainants, it should, 
in a court which deals mainly with the substance of 
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transactions, regardless of mere questions of form, be 
treated as the deed of the executors. My judgment re- 
jects both propositions as thoroughly unsound. The last 
is much too devious, and too strongly marked by false 
suggestions, if not actual falsehood, ever to be recognized 
as the fit foundation of a judicial conclusion.” The court 
held not only that the executors under the will had no 
power to mortgage the testator’s real estate, but that 
the voluntary conveyance made thereof to Wiedenmayer 
was nugatory. 

In Hubbard v. German Catholic Congregation, 34 Ta. 31, 
the congregation authorized a committee to sell certain 
real estate belonging to it and to execute a deed to the 
purchaser therefor in order to raise a fund for the pur- 
pose of paying the debts of the congregation. The com- 
mittee executed a mortgage on the property to the vari- 
ous creditors of the congregation to secure the payment 
of their debts, and the court held that the mortgage was 
yoid for want of power in the committee to execute it. 

In Taylor v. Galloway, 1 O. 232, a will provided: “Atl 
the rest of my estate I leave to be sold as my executors 
hereafter named shall think best, and the moneys aris- 
ing from such sale I give unto my infant daughter.” 
The executor entered into a contract with Taylor in and 
by which the latter was “to change the locations, to 
redeem such parts of the land as had been sold for taxes, 
and to do whatever might be necessary to secure the 
property and perfect the title, in consideration of which 
Taylor was to have an equal moiety of the land,” and 
the court held that the contract was a nullity.. The court 
said: “But the most important question is whether the 
contract made with the complainant Taylor be such a 
sale as was contemplated or authorized by the will. 
The manifest design of the testator was to convert the 
whole of his estate into money for the benefit of his 
infant daueliter. The trustees are not authorized to ex- 
change or incumber the land or to dispose of any part 
of it to perfect a title to the residue. The power iz {0 
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sell, and the sale must be for money. It may be said that 
the contract with Taylor was a sale, and that he is a 
purchaser for a valuable consideration. This is tech- 
nically true, as it would have been if the executor had 
conveyed to him a moiety of the land as a reward for 
effecting a sale of the other moiety. But it is presumed 
that such a sale would not be valid, as it would defeat the 
object of the testator. The power must be strictly pur- 
sued and must be executed according to the manifest 
intent of the testator.” To the same effect are: Vorris r. 
Watson, 15 Minn. 165-212; /Toyl v. Jaques, 129 Mass. 286; 
Wood v. Goodridge, 6 Cush. [Mass.] 117; Sicitzer v. Wilvers, 
24 Kan. 384; Albany fire Ins. Co. v. Bay, 4 N.Y. 1; Price 
v. Courtney, 87 Mo. 387. 

In Bloomer v. Waidron, 3 Will [N. Y.] 361, Medcef Eden 
died leaving a will, which provided: “I give to my wife, 
so long as she shall remain single, * * * full power 
and authority to sell and convey all or any part of my 
real estate, provided * * * Aaron Burr shall in 
writing * * * approve and consent to such sale. 
* *# * The inoneys from all such sales to be vested 
and secured in such manner as the said Aaron Burr shall 
direct.” The widow executed a mortgage on the testa- 
tor’s real estate with the consent in writing of Aaron 
Burr, and the conrt held that the will conferred upon 
the widew the power to sell and convey the testator’s 
lands and invest the proceeds; that the widow was re- 
quired to sell for cash or something equivalent thereto; 
that the widow had no authority to mortgage, and that 
the mortgage executed on the lands by her was utterly 
void. 

6. Another contention of the appellees is that though 
the conveyances made by the executors to Augusta 
Lammrich were void for want of consideration, still such 
conveyances operated to transfer to her the interests 
which the heirs signing such conveyances as executors 
had in the property of the testator. One auswer to this 
contention is that the title of the testator’s real estate, 
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upon his death, descended to and vested in the executors 
and not in his heirs, and though the executors who ex- 
ecuted the conveyances to Augusta Lammrich were the 
heirs of the testator, those conveyances were absolutely 
valueless as real estate conveyances. A second argu- 
ment to the contention is that the conveyances made by 
the executors were by them and their grantees intended 
to convey to Augusta Lammrich the fee simple title to 
the lands. It was not the intention of any of the parties 
thereto that those conveyances, or either of them, should 
operate as an assignment to Augusta Lammrich of the 
interest which the heirs of the testator had in his real 
estate. In support of the contention under considera- 
tion counsel cite us to the following cases: J/litchece’ vr. 
Southern Tron & Timber Co., 88 8. W. Rep. [Tenn.] 588; 
Powr v. Robinson, 10 Mass. 181; Heard v. Hall, 16 Pick. 
[Mass.] 457; Facil v. Roberts, 50 N. Y. 222; Lee v. Getty, 26 
lll. 77. We do not think the cases cited support counsel’s 
contention, and a review of two of them must suffice. 

In the Favitl-Roberts Case the executors of the will had 
no authority to sell the testator’s real estate or to con- 
trolit. But with the knowledge of the heirs he applied to 
the court and obtained an order authorizing him to sell, 
and with the consent and at the request of the heirs he 
made a sale of the real estate, conveyed it, received the 
purchase-money, the heirs at the time informing the pur- 
chaser that the executor was authorized to make the 
sale, and it was held that the heirs were afterwards 
estopped from asserting title to the land as against the 
purchaser at such sale. 

In the Heard-Hall Case the guardian of a non compos 
mentis, in pursuance of a license of court therefor, sold 
his ward’s real estate and conveyed the same to the pur- 
chaser with a covenant that he, the conservator, was duly 
authorized to sell the premises. It was held that this 
covenant estopped the conservator from afterwards 
claiming in his own right a portion of the real estate 
under a previous conveyance to him in his own right, 
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It is obvious that these cases are not in point here. 
They rest upon the principle of estoppel. It may be that 
the heirs who, as executors, executed the voluntary deeds 
to Augusta Lammrich could not maintain a suit as such 
heirs against her to annul those conveyances on the 
ground of want of consideration. Doubtless, a debtor 
who voluntarily conveys his real estate to another for 
the fraudulent purpose of preventing it being applied to 
the payment of his debts could not maintain a suit 
against such voluntary grantee to annul such a convey- 
ance, but it does not follow that because the debtor 
would be estopped from maintaining such suit that his 
creditor would. In the case at bar the grantors of Au- 
gusta Laimmrich described themselves as the executors 
of the testator. The deed made by them purported to 
convey the legal title which they possessed to Augusta 
Lammrich for a consideration equal to its value. Au- 
gusta Lammrich did not suppose she was buying the indi- 
vidual interest of the heirs who signed the deeds to her 
as executors, and it was not the intention of any party to 
that transaction that those conveyances should convey 
the interests which the heirs, as children of the testator, 
had in the lands. When the grantor is a donee of power, 
and also has an individual interest in the property, 
whether the conveyance shall be construed as an execu- 
tion of the donee’s power or a conveyance of the donee’s 
interest is a question of intention, and if from the con- 
veyance itself it is apparent that it was intended as an 
execution of the power, it will be so construed. (Blagye 
v. Miles, 1 Story [U. S.] 426; Lee v. Sintpson, 184 U. 8. 
572; Patterson v. Wilson, 64 Md. 193; Ritchie v. Putuam, 
13 Wend. [N. Y.] 524; Wunson v. Berdan, 85 N. J. Eq. 
376; Owen v. Switzer, 51 Me. 322; Funk v. Hygleston, 92 
Ti. 515.) 

7. A further contention of the appellees is that the 
appellants did not become creditors of the heirs of the 
testator prior to the convevances made by the executors 
to Angusta Lammrich, Authorities are cited to show 


VOL. 57] JANUARY TERM, 1899. 74 


Arlington State Bank v. Paulsen. 


Or 


that a subsequent creditor cannot maintain an action to 
set aside a voluntary conveyance made by his debtor 
prior to the time of the contracting of the debt, where 
the debt was not contracted with the intention of be- 
coming indebted. This opinion is already too long, and 
it must suffice to say that the evidence in the record 
does not sustain the contention of the appellees that the 
appellant’s debts were not contracted prior to the con- 
veyances made by the executors to Augusta Lammrich; 
and it may very well be doubted if the rule that a cred- 
itor whose debt is contracted after the voluntary alien- 
ation of his debtor’s property, the alienation not having 
been made with intention to become indebted, has any — 
application to this case. Here the trustees of a fund 
have misappropriated it,—have made a donation of it to 
-a third party,—and it would seem that the creditors of 
the beneficiary of this fund, irrespective of the time when 
their debts were contracted, and irrespective of the ques- 
tion as to whether the misappropriation and donation 
of the fund was made by the trustees for a fraudulent 
purpose, might successfully invoke the aid of a court of 
equity to annul the wrongful disposition made of this 
trust fund and restore it to the trustees of the beneficia- 
ries and apply it to the payment of the latter’s debts. 

8. It remains to be said that since the title to the testa- 
tor’s lands, upon his death, vested in his executors, the 
appellant’s judgments are not liens thereon. This suit 
then must be treated as an equitable garnishment 
brought by appellants against the executors of the testa- 
tor’s estate to reach the interest of the beneficiaries 
therein who are debtors of the appellants. 

9. A final contention of the trust company and the 
United States National Bank is that a part at least of 
the moneys advanced by them on their mortgages was 
actually used in paying the debts of the testator’s estate, 
such as claims allowed against the estate by the probate 
court, taxes upon the real estate of which the testator 
died seized, and paying debts secured by mortgages upon 
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the real estate, and which debts were not included in the 
claims allowed by the probate court against the testa- 
tor’s estate, and therefore they are entitled in equity to 
be subrogated to the rights and liens of the holders of the 
debts which the money advanced by them discharged. 
This doctrine of, subrogation has been several times con- 
sidered by this court. The cases of this court bearing 
upon the subject are: Washburn v. Osgood, 38 Neb. 804; 
Rice v. Winters, 45 Neb. 517; Brownell v. Stoddard, 42 Neb. 
177; Guthrie v. Ray, 36 Neb. 612; Betts v. Sims, 35 Neb. 
840; Bohn Sash & Door Co. v. Case, 42 Neb. 281; South 
Omaha Nat. Bank v. Wright, 45 Neb. 23; Skinkle v. Huff-. 
— man, 52 Neb. 20; Hubbard v. Knight, 52 Neb. 400; Ocobock 
v. Baker, 52 Neb. 447; Chicago Lumber Co. v. Anderson, 51 
Neb. 159; Porter v. Ourada, 51 Neb. 510; Seieroe v. Homan, 
50 Neb. 601; Aultman v. Bishop, 53 Neb. 545; Hoagland v. 
Green, 54 Neb. 164. 

10. In some of these cases the litigants were adjudged 
to be entitled to the protection of the rule of subrogation; 
in others they were denied its protection. The decision 
in each case was controlled by the particular facts, cir- 
cumstances, and equities therein. In the case at bar all 
the claims allowed by the probate court against the es- 
tate of the testator became liens upon his Jands, the taxes 
against lis real estate were liens upon his land, and some 
of his lands, at the time of his decease, were incumbered 
by real estate mortgages given to secure the debts of the 
testator, and these secured debts. were not among the 
claims allowed by the probate court against his estate. 
The interests which the testator by his will gave to his 
heirs in his real estate were burdened with these liens. 
The evidence before us shows conclusively that a part of 
the moneys, at least, advanced by the United States 
National Bank and the trust company was actually ap- 
plied to the payment of debts dllowed- by the probate 
court against the testator’s estate, was actually applied 
to the discharge of taxes, which were valid liens against 
the lands of the testator, and actually applied to the dis- 
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charge of debts secured by real estate mortgages upon 
the testator’s real estate, and which latter debts were 
not included within the claims allowed against the estate 
by the probate court. This doctrine or rule of subroga- 
tion is not a fixed and inflexible rule of law or equity. 
It does not owe its origin to statute or custom. It is a 
creature of the equity courts, invented and applied by 
_them to do justice or prevent an injustice being done in 
a particular case and under a particular state of facts, 
where the law is powerless in the premises. This trust 
company and this United States National Bank, the dis- 
trict court has found, and the evidence sustains the find- 
ing, in all these transactions acted in good faith. Now, 
is it equitable, is it just, to turn over this estate to the 
beneficiaries discharged of the liens and burdens which 
existed against it when their interests in the estate at- 
tached and compel the corporations that have furnished 
the money in good faith to discharge these liens and bur- 
dens to bear the entire loss? If the corporations are sub- 
rogated to the rights of the creditors of the estate at the 
time the interest of the beneficiaries therein attached, 
certainly no injustice will be done the beneficiaries. Al! 
the parties interested in this estate are before this court; 
the heirs and the beneficiaries under the will are here; 
the executors are here, aud not one of them is objecting 
to the trust company and the United States National 
Bank being given the protection of this rule of subroga- 
tion. Only the creditors of the beneficiaries are object- 
ing, but their claims upon the interests of the benefici- 
aries were subordinate to the debts of the testator 
against his entire estate; and if the corporations be sub- 
rogated, the creditors of the beneficiaries have not been 
deprived of any right. We therefore think that the pe- 
culiar facts and circumstances in this case warrant us 
in holding that the trust company and the United States 
National Bank should be awarded judgments ayainst the 
testator’s estate, to be certified to the probate court and 
paid in due course of the execution of the testator’s will, 
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for all moneys advanced by them on their mortgages 
which they can show were actually paid: (1) To pay and 
discharge claims allowed by the probate court against 
the testator’s estate; (2) all the moneys that were actu- 
ally used in paying debts of the testator secured by mort- 
gages upon his real estate, and which debts were not em- 
braced in the claims allowed against the estate by tlic 
probate court; and (8) all such moneys as were actually 
used in paying taxes against the real estate which were 
legally levied against and were liens thereon, except the 
taxes against the real estate set apart by the will as a 
life estate for the widow. In Blodgett v. Hitt, 29 Wis. 169, 
an administrator’s sale of his intestate’s real estate was 
held void for want of jurisdiction and authority in the 
administrator to make it. The money paid by the pur- 
chaser to the administrator was applied to the payment 
of a mortgage existing against the land executed by the 
intestate and to the payment of other debts existing 
against the intestate’s estate. The heirs of the intestate 
brought ejectment for the land against the purchaser at 
the administrator’s sale. As already stated, the court 
held that the administrator’s sale was void, but subro- 
gated the purchaser to the rights of the holders of the 
claims against the real estate which had been discharged 
with the money paid by him at the administrator’s sale. 
Whether the administrator had jurisdiction or power to 
make that sale was a question of law which the pur- 
chaser at the sale was bound to know; and if he pur- 
chased, believing that the administrator had jurisdiction, 
his mistake was one of law. In the case at bar the trust 
company and the United States National Bank advanced 
‘their moneys, believing that the voluntary conveyances 
made to Augusta Lammrich would support a mortgage 
made by her. This was a mistake of law. In the Wis- 
consin case the court held that the purchaser was en- 
titled to. subrogation upon the natural and inherent 
justice of the case, that it would be inequitable and un- 
just to permit the heirs to recover the estate discharged 
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of liens existing thereon when the title came to them 
and which had been discharged with the moneys of the 
purchaser. The same ruling was made by the supreme 
court of Missouri in Valle’s Heirs v. Fleming's Heirs, 29 
Mo. 152. (See, also, Pelts r. Clarke, 5 Pet. [U. S.] 480; 
Howard v. North, 5 Tex. 815; Mudgin v. Hudgin, 6 Gratt. 
[Va.] 820; Bright rv. Boyd, 1 Story [U. 8S. C. C.] 478; 
Dufour v. Camfrane, 5 Martin [La.] 656; MeLaughlin v. 
Danicl, 8 Dana [Ky.] 182; Sidener v. Hawes, 387 O. St. 532; 
Jones v. French, 92 Ind. 138; Bunts v. Cole, 7 Black. 
[Ind.] 265; Jatteson vr. Thomas, 41 Ill. 110; Betts v. Sims, 
35 Neb. 840.) Weare not deciding that one who advances 
or pays money is entitled to the protection of the rule 
of subrogation because he acted under a mistake of law. 
We rest our decision here that these corporations are 
entitled to subrogation upon the broad principle that 
to deny to them, under the facts and circumstances in 
this record, would violate the plainest principles of or- 
dinary justice. 

The decree appealed from is reversed and the cause 
remanded, not for a retrial, but with instructions to the 
district court to enter a decree (1) canceling and annul- 
ling the two conveyances made by the executors to Au- 
gusta Lammrich on December 30, 1891, and February 3, 
1894; the two mortgages executed by Augusta Lamm- 
rich on December 31, 1891, and February 3, 1894. (2.) To 
take evidence and determine what amount of the moneys 
advanced on the trust company and Barlow mortgages 
was actually applied to the payment of debts allowed 
against the testator’s estate by the probate court, the 
amount actually applied to the discharge of the debts of 
the testator which were secured by liens upon his real 
estate at the time of his death, the amounts that were 
actually applied to the payment of taxes which were liens 
upon his real estate, not including taxes on the real es- 
tate set apart by the will as a life estate for the widow, 
and to award the trust company and the Uited States 
National Bank severally judgments for such sums, to 
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draw seven per cent interest from the time they were ad- 
vanced, against the estate of the testator, and certify 
them to the probate court, to be paid in due course of 
administration of the estate and paid in the original 
order of their priority. (8.) To enter a decree against the 
executors of the estate, requiring them, after the sale 
of the testator’s land and the payment of the debts al- 
lowed against the estate and the costs of administration, 
to pay into the district court the proceeds arising from 
the sale of the testator’s property which, under the will, 
would belong to the heirs who are judgment debtors of 


the appellants. 
REVERSED AND REMANDED. 


M. O. Ayres v. J. F. DuGGAN. 
FILED FEBRUARY 9, 1899. No. 8658. 


1. Action on Appeal Bond. The issuing of an execution is not a 
condition precedent to the right of a judgment creditor to main- 
tain an action against the signer of an appeal undertaking exe- 
cuted to enable the judgment debtor to appeal. 

2. County Court: Apprat. Appeals from judgments of a county 
court are taken in the same manner as appeals from justices of 
the peace. (Compiled Statutes, ch. 20, sec. 26.) 

: Bonp. It is not necessary for an appellant from a 
county court or justice court to sign the appeal undertaking. 

. It need be executed only by some one in his behalf. 

4. Defect of Parties: Warver. A defense that there is a defect of 
parties defendant is waived unless taken advantage of by de- 
murrer or answer, . 

. ———: APPEAL. Such a defense cannot be urged for the first time 
in this court. 


On 


6. Replevin: Frxpincs anD JupeuENT. A judgment in an action of 
replevin, based on a general finding in favor of the defendant, 
but without a finding that he was entitled at the commence- 
ment of the suit to possession of the property, if erroneous and 
voidable, is not void. 

: CoLLATERAL ATTacKk. For such a defect such a 

judgment is invulnerable when attacked collaterally by any one,’ 


rai 
_ 
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Error frou the district court of Dakota county. Tried 
below before EVANS, J. Affirnicd. 


Jay & Welty, for plaintiff in error: 


The petition is defective because it nowhere alleges 
~ that an execution had been issued and returned before 
the commencement of suit. (Brandt, Suretyship & Guar- 
anty [2d ed.] sec. 460; Cooper r. Rhodes, 30 La. 533; 
Pinard v. George, 30 La, B84; Staley v. Howard, T Mo. App. 
B77; Paxton vo Rich, 7S. EE. Rep. [Va.] 581; Taylor v. 
Cockrell, 16 8S. W. Rep. [Tex.] 786.) 

Suit should have. been brought against the principal 
as well as the sureties. (Van Sickle v. Buffalo County, 13 
Neb. 120.) 

The judgment is void, for the reason that there is no 
finding. (Smith v. Silvis, 8 Neb. 164; Foster vr. Devinney, 
28 Neb. 416; Jooker v. Hammill, T Neb. 231; Manker cv. 
Sine, 835 Neb. 746; Singer Mfg. Co. v. Dunham, 33 Neb. 
686; Hanscom v. Burmood, 35 Neb. 504; Brounty v. Daniels, 
23 Neb. 162.) 

The terms of an appeal bond must be strictly con- 
strued, and the courts have no power to extend the terms 
of an undertaking beyond what is therein clearly ex- 
pressed. (Brandt, Suretyship & Guaranty [2d ed.] sec. 
495; Zeigler v. Henry, 43 N. W. Rep. [Mich.] 1018.) 


Spaulding, Taylor & Burgess and W. P. Warner, contra. 


Cases cited by defendant in error are referred to in the 
opinion. 


RaGAan, C. 


G. W. Wilkinson brought suit in the county court 
of Dakota county against J. Ff. Duggan. The latter had 
judgment, and Wilkinson appealed, M. O.-Ayres execut- 
ing the appeal undertaking. The trial in the district 
court resulted in a judgment in favor of Duggan. This 
judgment not having been paid, Duggan brought this 
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suit in the district court of said county ‘against Ayres 
on the appeal undertaking. He had judgment, and 
Ayres has filed a petition in error here for its review. 

1. The first contention is, in effect, that the petition 
does not state facts sufficient to constitute a cause of 
action. This argument is based upon the contention that 
the petition does not allege an execution was issued on 
the judgment rendered by the district court against 
Wilkinson, and returned unsatisfied, in part at least, 
prior to the institution of this suit on the appeal under- 
taking. But the issuing of an exccution and its return 
unsatisfied is not a condition precedent to the right of a 
judgment creditor to maintain an action against the 
signer of an appeal undertaking executed to enable the 
judgment debtor to appeal. (Flannagan v. Cleveland, 44 
Neb. 58; Johnson v. Reed, 47 Neb. 322.) 

2. A second argument is that Wilkinson, the party 
against whom the judgment, both in the county and dis- 
trict courts, was rendered, was a necessary party to this 
action. Appeals from judgments of a county court are 
taken in the same manner as appeals from justices of the 
peace. (Compiled Statutes, ch. 20, sec. 26.) It is not nec- 
essary for the party against whom a judgment in a 
county court, or a justice court, is rendered, and who ap- 
peals from such judgment, to sign the appeal undertak- 
ing, as it need be executed only by some one in behalf of 
the party appealing. (Stump v. Richardson County Bank, 
24 Neb. 522; Van Htten v. Kosters, 48 Neb. 152; Chase v. 
Omaha Loan & Trust Co., 56 Neb. 358; Code of Civil Pro- 
cedure, sec. 1007.) In the case at bar Wilkinson, against 
whom the judgement in the county court was rendered, 
did sign the appeal undertaking. This undertaking was 
incorporated into, and made part of, the petition in this 
case. Wilkinson was not sued in this action, and tie 
appeal undertaking is not a joint, but the several, obli- 
gation of Wilkinson and Ayres. We do not think that 
Wilkinson was a necessary party to this action, but if 
there was a defect of parties defendant to the action, 
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that fact appeared upon the face of the petition, and the 
defect could have been reached by demurrer. (Code of 
Civil Procedure, sec. 94.) The petition was not demurred 
to for that reason, nor was it suggested by the answer 
filed that there was a defect of parties defendant because 
Wilkinson was not sued. The petition states a cause of 
action against Ayres, and he cannot now be heard to urge. 
the objection that there was a defect of parties defendant 
to the action, (Hurlburt v. Palmer, 39 Neb. 158; Code of 
Civil Procedure, sec. 96.) 

3. The third argument is that the judgment of the 
county court was void. The action was replevin, and 
tried to the county court without a jury. The exemplifi- 
cation of that judgment in the record recites: “After 
hearing the evidence and the argument of the counsel, I 
find in favor of the defendant. It is therefore considered 
by me,” etc. The argument is that this judgment was 
void because the county court did not make a finding 
that, at the commencement of the action in the county 
court, the defendant was entitled to possession of the 
property. This judgment may have been erroneous and 
voidable for the reasons stated, but it was not, and is 
not void. (Doty v. Sumner, 12 Neb. 378; Connelly v. Edger- 
ton, 22 Neb. 82.) The judgment of the county court may 
have been open to direct attack by the parties thereto, 
but the plaintiff in error recognized the validity of the 
judgment by executing an undertaking and enabling the 
defendant therein to appeal therefrom; and the appeal 
consigned all irregularities in that judgment to the dead 
past, beyond recall or resuscitation, and in this collateral 
proceeding the only attack the plaintiff in error can 
make upon that judgment is that it was void for want of 
jurisdiction of the court to render it. As a matter of 
law there was no judgment rendered. (Irwin v. Nuckolls, 
3 Neb. 441.) 

4, Complaints are made as to the action of the district 
court in receiving certain evidence at the trial. The case 
was tried to the court without a jury, and we cannot 
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disturb the court’s finding even if it admitted incompe- 
tent and immaterial evidence on the trial, provided there 
is sufficient competent evidence in the record to sustain 
the judgment, as the presumption will be indulged in 
such case that the court considered only testimony which 
was competent. (Vonroe vr. Reid, 46 Neb. 316; Ming rv. 
Murphy, 49 Neb. 670; Whipple v. Fowler, 41 Neb. 675; 
Seroggin v. Johnston, 45 Neb. 714.) There is in the record 
sufficient competent evidence to sustain the judgment, 
and it is accordingly 


AFFIRMED. 


JOHN F’. BEARD, APPELLANT, V. ANNA M. BEARD, 
APPELLEE. 


FILED FEBRUARY 9, 1899. No. 8700. 


1. Divorce: Vacating DecrEE AFTER TERM. Where, in a divorce pro- 
ceeding, a decree is entered dissolving a marriage, and awarding 
the wife a judgment against the husband for $—— in full of 
all her claims upon him or his property by reason of their 
former marriage relations, it seems that the courts have no 
jurisdiction to vacate or modify such a judgment, after the term 
at which rendered, solely because of a change in the circum- 
stances, financial or otherwise, of either of the parties thereto. 


Such a judgment is a judicial determination of 
the share of the husband’s property to which the wife is en- 
titled as permanent alimony, and is final and conclusive unless 
modified or vacated in a direct proceeding. 


3. : Grounps. If, by reason of a change in the circum- 
stances or conditions of either or both the parties, the courts 
have jurisdiction to vacate or modify such judgment after term, 
the fact that the property of the husband: has depreciated in 
value, because of drouths and crop failures since the entry of 
the judgment, is not sufficient to support a decree modifying or 


vacating such judgment. 


SratuTrs. It seems that section 27, chapter 25, 
Compiled Statutes, is not applicable to such a judgment as men- 
tioned above, but to an award for alimony payable so much 
weekly, monthly, ete., until the further order of the court. 


AppEBaL from the district court of Burt county. Heard 
below before Krysor, J. Affirmed. 
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W. G. Sears and JT. H. Bowes, for appellant. 


References: Hilis v. Ellis, 13 Neb. 95; O'Brien v. 
O’Brien, 19 Neb. 587; Vert v. Vert, 54 N. W. Rep. [5. 
Dak,] 655; Cole v. Cole, 31 N. E. Rep. [TL] 109; Blythe 
r. Blythe, 25 Ja. 268; Wilde v. Wilde, 36 Ta. 821; Oluey ev. 
Watts, 48 O. St. 500; Cochran v. Cochran, 42 Neb. 630; 
Andrews v. Andrews, 15 Ia. 423; Shaw v. Melenry, 52 Ta. 
182. 


Osborn & Aye aud Clark O'Hanlon, contra. 


References: Fischli v. Fischli, 1 Blackf, [Ind.] 360, 12 
Am. Dec. 251; Shaw v. Shaw, 59 Ill. App. 268; Sammis cv. 
Medbury, 14 NR. 1. 214. 


RaGan, C. 


John F. Beard brought an action in the district court 
of Burt county against his wife, Anna M. Beard, for a 
divorce. The wife appeared and answered the petition 
of her husband, and filed a cross-petition, in which she 
prayed that a divorce might be decreed to her. A trial 
was had, and on April 2, 1892, the court entered a decree 
dismissing the husband’s petition for divorcee and grant- 
ing the wife a divorce from her husband, on the ground 
of extreme cruelty of the husband, the cruelty consist- 
ing in personal violence used by the husband towards 
the wife. At the time this decree was reudered there 
were living two children, ten and five years of age, re- 
spectively, the fruits of the marriage of these parties. 
The court found that the husband was an unfit person to 
have the care and custody of the children, and decreed 
their care and custody to the wife, until the further or- 
der of the court. The court also found that the husband 
was possessed of property, consisting of personal prop- 
erty, some farm lands, and a business house and lot in the 
city of Blair, Nebraska, of the value of $12,000, and that 
for the purposes of the suitable maintenance of the wife 
and the nurture and education of the two children she 


~ 
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should recover from her husband the sum of $5,000, the 
same to be in full of all her claims against the husband 
growing out of their marriage relations; and thereupou 
the court entered a decree that the wife recover of the 
husband the said sum of $5,000. Certain payments were 
to be made at certain specified times, and from thence 
$500 was to be paid annually until the full payment of 
the said $5,000. In March, 1896, the husband filed an ap- 
plication in that case in the district court of Burt county, 
in which he recited that he had paid the judgment 
awarded the wife with the exception of some $1,500 and 
interest; that because of drouths and crop failures his 
real estate and personal property had depreciated in 
value until, in his opinion, a forced sale of all the prop- 
erty owned by him would not bring more than $5,000; 
and he prayed to be relieved from any further payments 
on said judgment, and that the same might be canceled. 
The district court denied the husband’s application to 
relieve him from the balance of the judgment, but, by 
agreement of the wife in open court, reduced the annual 
payments from $500 to $350. The husband has appealed 
from this order. a 

1. If the district court was invested with any author- 
ity to vacate or annul the money judgment awarded by 
the district court to the wife in the divorce proceeding, 
or to reduce the amount of that judgment, it certainly 
did not abuse its discretion in refusing to do so. The fact 
that the husband’s property in 1896 had depreciated in 
value by reason of crop failures and dronths, since the 
rendition of the judgment in favor of the wife, was not 
sufficient to authorize the district court to release the 
husband from the payment of the balance or any part of 
that judgment. The wife and both the children were still 
living. It was not alleged nor proven that either of them 
had come into possession of other property; that she was 
dissipating and wasting the money awarded by the court 
towards the support and maintenance of the children 
and not using it for that purpose; nor that the property 


-l 
Jt 
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of the husband, by reason of its character, or from any 
other cause, had become practically worthless. We dv 
not say that, if these facts had been pleaded and proved, 
they would have entitled the husband to a cancellation 
of the judgment; but, if the court had the power to modify 
or release the money judgment by reason of the changed 
circumstances and conditions, those shown by the hus- 
band in his application for the annulment of the judg: 
ment were not sufficient. The facts stated in the hus- 
band’s application here were insufficient to sustain an 
order of the court annulling or reducing the amount of 
this judgment, if the court under any circumstances had | 
_ authority to make such an order. | 
2. We do not decide whether the distiict court had 
any authority to reduce the amount of the judgment: ren- 
dered in the divorce case upon the application of the 
husband. It is claimed by the husband that such au- 
thority is conferred upon the court by section 27, chapter 
25, Compiled Statutes; but it would seem that that sec- 
tion confers power upon the court to revise and alter 2 
decree for alimony when the alimony awarded is a cer- 
tain sum payable per week, per month, or per year, etc., 
until a further order of the court. The alimony awarded 
the wife in this divorce suit was a sum in gross, meant 
and intended by the court to be in lieu of her dower, 
homestead, and all her other rights and claims against 
the property of the husband. It was in effect a decree 
awarding the wife a money judgment for her share of 
the common property of the husband and wife, upon 
the dissolution of the marriage; and where the court 
granting the divorce awards the wife a sum of money in 
gross in lieu of her dower, homestead, or other rights in 
the husband’s property, and adjourns sine die, such a 
judgnient becomes a positive, final, and conclusive one, 
and cannot be changed or modified after the term at 
which it was rendered, except for the causes and in the 
same manner that other judgments may be modified. 
(Sammis v, AMedbury, 14 R, U. 214; Vert v, Vert, 54 N, W, 
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Rep. [S. Dak.] 655; Cole vr. Cole, 31 N. EB. Rep. [Ill] 109; 
Olney v. Watts, 48 O. St. 500; Shaw v. Shaw, 59 Ill. App. 
268.) The decree appealed from is 


AFFIRMED. 
IRVINE, C., not sitting. 


First NATIONAL BANK OF CHICAGO V. BARBARA STOLL. 
FinED FEprcaryY 9, 1899. No. 8668. 


1. Pleading: Suamw DextaL. An averment in an answer that the de- 
fendant is ignorant of certain matters alleged in the petition, 
and therefore asks strict proof, is not a denial and presenls no 
issue. 


2. Married Women: Coverturt: PreapInea. A plea of coverture must 
negative the conditions under which a married woman is by 
statute permitted to coutract. 


3. : : . A plea of coverture which merely asserts 
that the defendant or her separate estate received no benefit 
from the contract is insufficient. 


: Strerysuip. Within the limits of her general contractual 
power a married woman may enter into a contract of suretyship. 


Error from the district court of Gage county. Tried 
below before BusH, J. Reversed. 

J. EH. Cobbey, for plaintiff in error. 

References: Briggs v. First Nat. Bank of Beatrice, 41 Neb. 
17; Smith v. Spaulding, 40 Neb. 341; Gillespie v. Smith, 20 
Neb, 455. 

R.W. Sabin and Alfred ITaziett, contra. 

References: State Savings Bank v. Seott, 10 Neb. 83; 
Barnum v. Young, 10 Neb. 309; Grand Ieland Banking Co. 
v. Wright, 53 Neb. 574, 

InvINE, C. 


The First National Bank of Chicago sued Barbara 
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First Nat. Bank of Chicago Vv. Stoll. 
Stoll, together with H. C. Stoll and A. C. Scheiblich, on 
a promissory note alleged to have been made by the de- 
fendants to the Nebraska National Bank of Beatrice, and 
by it sold and transferred before maturity to the plaintiff. 
H. C. Stoll and Scheiblich made default. Barbara Stoll 
undertook to plead coverture, and on a trial to the court 
prevailed. The answer, omitting formal parts, is as fol- 
lows: ‘ 

“She admits the signing of said note sued on in said 
action. Answering further the petition of said plaintiff 
this defendant says that she is the wife of H.C. Stoll, one 
of the said defendants in the above entitled action, and 
was at the time of the making and execution of said note. 
This answering defendant further says that she only 
signed said note as surety, and not as principal, and that 
she received no consideration whatever of the money 
mentioned in said note, and for which said note was 
given, aud no benefit accrued from said note to her or to 
her sole and separate estate. This answering defendant 
further says that said promissory note signed by her as 
aforesaid was not given for any debt contracted by this 
answering defendant, or for any debt contracted by her 
husband, H. C. Stoll. This answering defendant further 
says that she knows not whether the plaintiff in this ac- 
tion is a corporation organized under the national bank- 
ing law, and knows not whether the note sued on in this 
action was sold and transferred for a valuable considera- 
tion and before maturity, as alleged in the plaintiff’s peti- 
lion, and therefore would ask that strict proof be given 
for the same.” 

The answer stated no defense. It expressly admitted 
the execution of the note, and by implication admitted 
its transfer to the plaintiff as alleged in the petition. 
The averment that defendant did not know the corporate 
character of plaintiff or the fact of such transfer, and 
asked for strict proof, is not a denial and presents no 
issue. (Natioual Life Ins. Co. v. Martin, 57 Neb, 350.) 

The defense was ihen relegated to the plea of covert- 
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ure. This merely averred that detendanit received no 
consideration and that no benefit accrued to her or a 
separate estate. The answer in Gillespie v. Smith, 20 N 

455, was almost in the identical language of this answer 
and was held to state no defense. It was there said that 
a plea of coverture must negative all the causes from 
which liability would be inferred,—that is, as the plea 
goes to the ability of defendant té contract, and as a 
married woman may now contract in certain cases, the 
plea must show that the case is one as to which the dis- 
ability has not been removed. A married woman may 
carry on a separate business, and may make any contract 
with reference to such business or with reference to her 
separate estate. It is not necessary, in order to bind 
her, that the contract should prove beneficial to her or 
to her estate. The allegation of suretyship did not help 
out this plea, for a married woman, within the limits. 
of her general contractual power, may enter into a con- 
tract of suretyship. (Smith v. Spaulding, 40 Neb. 339; 
Briggs v. First Nat. Bank of Beatrice, 41 Neb. 17.) 


REVERSED AND REMANDED. 


NoRVAL, J., and RAGAN, C. 


We concur in holding that the answer is an insufficient 
plea of coverture, solely on the ground that the question 
was in effect decidéd in Gillespie v. Smith, 20 Neb. 455. 
The opinion filed therein, in our view, is unsound, but 
the question being one of practice, the rule therein an- 
nounced should be followed. 


CITY OF O'NEILL Vv. ADDIE M. CLARK. 
FILED FEBRUARY 9, 1899. No. 8651, 
1, Witnesses: Oarn. Hf an irregularity in the manner of administering 


an oath to a witness be known at the time, objection must then 
be made, or it will be waived, : 
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2. Arbitration and Award: SEraraTE Finpincs. Under the statute’ 
relating to arbitrations, the arbitrators must in their award state 
separately their findings of fact and conclusions of law; but this 
requirement is met if the finding be as certain as is required of 
the verdict of a jury. 


3. — A single cause of action having been submitted to 
arbitration, an award whereby the arbitrators “find for the pain- 
tiff, assess her damages” at a sum named, and “award” her that 
sum is a sufficient separate finding of facts and of law. 

4, : AWArD By Two of ‘THREE Vatip. A submission to anbitra- 


tion provided for three arbitrators, that the award might be 
made by any two, and if so made would be binding. It also 
provided that the award should be in writing,-signed by the 
three arbitrators named. Held, That the last provision should 
not be so construed as to nullify that for an award by two, but 
that it meant that the award must be signed by those of the 
arbitrators concurring therein. 


Terror from the district court for Holt county. Tried 
below before WrEstrovnr, J. Reversed. 


Thomas Carlon, for plaintiff in error. 


References: Hall v. Vanier, 6 Neb. 86; Murry v. APIs, 1 
Neb. 456; Graves v. Scoville, 17 Neb. 593; Westover v. 
Armstrong, 24 Neb. 393. 


M. PP, Harrington and J. J. Harrington, contra, 


IRVINE, C. 


The parties to this proceeding entered into the follow- 
ing agreement: 


“Whereas, a controversy is now pending, between Mrs. 
Addie M. Clark, of O’Neill, Nebraska, and the city of 
of O'Neill, Nebraska, in relation to whether the said 
Mrs. Addie M. Clark was injured on the night of May 
17, 1896, while walking on Benton street, in said city, 
on account of a defect in said street, and if injured, to 
what extent, and as to whether, if an injury was sus- 
tained, the said city was and is liable therefor, and if 
liable, to what amount, and as to whether the said Mrs. 
Addie M. Clark, at the time she received the complained 


762 NEBRASKA REPORTS. [ Vou. 57 


City of O'Neill v. Clark. 


of and alleged injuries, was guilty of contributory negli- 
gence: 

“Now, therefore, we, the undersigned, Mrs. Addie M. 
Clark and the city of O’Neill, do hereby submit said 
controversy to the arbitration of E. T. George, M. D. 
Long, and A. T. Potter, of Holt county, Nebraska, or 
any two of them, and we do mutually covenant and 
agree, to and with each other, that the award to be niade 
by the said arbitrators, or any two of them, shall be in 
all things by us, and each of us, well and faithfully 
kept and preserved; provided, however, that the said 
award be made in writing under the hands of said E. T. 
George, M. D. Long, and A. T. Potter. 

“And it is further agreed that the award of said arbi- 
trators shall be made in writing, and so made by the 
20th day of July, 1896, and reported and delivered to 
the district court in and for said county of Holt, and that 
thereupon judgment shall be rendered by said court in 
accordance with the terms and conditions of said award 
and pursuant to the statute in such cases made an! 
provided.” ; 

This was signed by Mrs. Clark on one side and by the 
mayor and city council on the other, and duly acknowl- 
edged before a justice of the peace. Pursuant thereto 
the award was filed in the office of the clerk of the dis- 
trict court of ITolt county, as follows: 

“We, M. D. Long, Eb. T. George, and A. T. Potter, to 
whom was submitted, as arbitrators, the matters, in con- 
troversy existing between Addie M. Clark, of Holt 
county, Nebraska, and the city of O’Neill, in said county 
and state, as by their submission in writing and bear- 
ing date the 13th day of July, 1896, more fully appears: 
Now, therefore, we, the said arbitrators mentioned in 
the said submission, having been first duly sworn ac- 
cording to law, and having heard the proofs and allega- 
tions of the parties and examined matters in controversy 
submitted by them, do make this award in writing, that 
is to say: 
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“We find for plaintiff and assess the amount of her 
recovery at the sum of $200, which sum we do award to 
said plaintiff, and we also award that each party pay the 
cost of its suit and reference. 

“Given under our hands this 20th day of July, 1896. 

“M. D. LONG, 
“A. T. Porrer, 
“Arbitrators.” 

The city then moved for the entry of judgment upon 
the award. This was resisted by Mrs. Clark, the motion 
was overruled, a motion to recommit was overruled, and 
the award was set aside. The city brings the case here 
by petition in error. 

It will be seen that the attempt was to arbitrate a 
claim for personal injuries and procure the entry of judg- 
ment on the award in accordance with the provisions of 
title 28 of the Code of Civil Procedure. The defendant 
in error has not favored us with a brief, and our only 
means of ascertaining why the district court rejected 
the award is from the objections filed to its confirima- 
tion. These we take up in order: 

The first is because a justice of the peace “sat at said 
trial and swore all the witnesses that testified.’ We 
presunie that this objection is founded on section 867 
of the Code of Civil Procedure, whereby “All the rules 
prescribed by law in cases of reference are applicable 
to arbitrators, except as herein otherwise expressed or 
except as otherwise agreed upon by the parties.” See- 
tion 300 of the Code prescribes how hearings before ref- 
erees shall be conducted, and has been held applicable, 
by virtue of the provision first quoted, to arbitrations. 
(Murry v. Mills, L Neb. 459; Graves v. Scoville, 17 Neb. 598; 
Westover v. Armstrong, 24 Neb. 893; Burkland v. Johnson, 
50 Neb. 858.) This section, among other things, gives 
to referees the power to administer oaths to witnesses, 
and we assume that the witnesses should, therefore, have 
been sworn by the arbitrators themselves. But the ob- 
jection and the proof are both to the effect that the jus- 


764 NEBRASKA REPORTS. [ Vou. 57 


City of O'Neill v. Clark. 


tice of the peace named swore all the witnesses. It is 
not shown that the fact was unknown to the complaining 
party at the time, and, in spite of one or two isolated 
cases to the contrary, we are of the opinion that the 
irreguar administration of the oath to a witness, or the 
taking of testimony without an oath at all, must, if known 
to the adverse party, be objected to at the time. He may 
not, with knowledge of the irregularity, permit the trial 
to proceed and raise the question after verdiet. (Cady v. 
Norton, 14 Pick. [Mass.] 286; Slauter v. Whitelock, 12 Ind. 
338; Nesbitt v. Dallam, 7 G. & J. [MId.] 494; Lawrence cv. 
Houghton, 5 Johus. [N. Y.] 128.) 

The next objection is that the arbitrators did not in 
their award find the facts or separately state their find- 
ings of fact and conclusions of law. This has been held 
necessary in the cases first cited; but in Nides ¢. Brend- 
linger, 14 Neb. 491, it was held that the finding of fact is 
sufticient if it be as certain as is required of the verdict 
of a jury or the finding of a court. This was not a case 
where a number of different causes of action were sub- 
mitted to arbitration. A single matter in dispute was 
submitted, to-wit, the liability of the city to Mrs. Clark 
for personal injuries. claimed to have been sustained by 
her. This was informally, but with reasonable certainty, 
stated in the submission. The award is, “We find for 
plaintiff and assess the amount of her recovery at the 
sum of $200,” which, it will be observed, is in the form 
of a verdict in such a case, and so meets the requirement 
as to the finding of fact in Sides v. Brendlinger. It then. 
proceeds, “which sum we do award to said plaintiff.” 
This was a separate statement of the conclusion of law. 

Iinally, it was objected that E. T. George, one of the 
arbitrators, did not sign the award. By recurrence to the 
submission it will be found that the parties agreed to sub- 
mit the controversy to George, Long, and Potter, “or any 
two of them,” and further that the award made by “said 
arbitrators, or any two of them, shall be in all things by 
us, and each of us, well and faithfully kept and pre- 
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served.” This is a very distinct agreement to submit 
and abide by the award of any two of the three arbi- 
trators named. And by section 862 of the Code con- 
troversies may be submitted to the decision of one or 
more arbitrators. The proviso, “that the said award be 
made in writing under the hands of said E. T. George, 
M.D. Long, and A. T. Potter,” cannot be regarded as null- 
ifying the two prior express provisions that two may 
make the award. It merely meant that the award must 
be in writing and signed by the arbitrators, or a sufficient 
number of them, to comply with the agreement. The 
record discloses no reason why the award should not have 
been enforced. 
REVERSED AND REMANDED. 


NEBRASKA CHILDREN’S Home Socipry pr an. Vv. STATE 
oF NEBRASKA. 


FILED FEBRUARY 9, 1899. No. 10330. 


1, Contempt: DISOBEDIENCE oF ORDER. In a contempt proceeding 
based on the alleged violation of a judicial order, such order may 
be examined only with a view to ascertaining whether it was 
coram judice, No mere error or irregwarity therein, or in the 
proceedings leading thereto, excuses its disobedience. 

° 


2. Habeas Corpus: DEFECTIVE PETITION. A writ of habeas corpus, al- 
lowed by competent authority, may not be disregarded because 
allowed on an insufficient petition. A writ so allowed is not 
therefore void. 


3. ———: Writ: To Whom Direcrep. Although our habeas corpus 
act requires a writ to be directed to the sheriff, where the person 
eharged with an unlawful restraint is not an officer charged with 
the custody of lawful prisoners, still the court, or judge in va- 
eation. who has jurisdiction of the proceeding, may, when such 
writ proves unavailing to produce the prisonér, require by order 
any party to the proceeding, who is shown to have control of 
the prisoner, to produce his body. 


4, Contempt: PuNISUMENT: AtUTHOTITY. The power to punish for con- 
jempt is incident to every judicial tribunal, derived from its very 
constitution, without any express statutory aid, and may gener- 
ally be exercised only by that tribunal whose order has been 
violated or proceedings interfered with. 


TOG NEBRASKA REPORTS { Vou. 57 


Nebraska Children’ s Home Society v. State. 


: ProceEepincs. Contempt proceedings may be puni- 
tive merely, or they may be remedial, to compel obedience tc an 
order for the time resisted. 


6. : 7 : JURISDICTION IN VACATION. Without deter- 
mining the power in such a case to conduct purely punitive pro- 
ceedings, held, that a judge in vacation, vested by Jaw with 
jurisdiction to conduct certain proceedings, has the inherent 
power, incident to that jurisdiction, to hear and determine pro- 
ceedings for contempt for the purpose of enforcing his orders 
in the principal matter. 


: TRANSFER OF CAUSE. The power to punish for con- 
tempt being restricted to the tribunal whose authority is defied, 
it is not error for a judge, who within his authority has made 
an order in vacation, to refuse to transfer to another judge for 
hearing a proceeding in contempt based on the disobedience of 
such order. 


: InrorMATIon. If the terms of an information in 
contempt clearly show that the act complained of was willful, the 
information will not be held bad for the failure to use the word 
“willful.” 


: ARRAIGNUYENT UNNEcEsSARY. It is not necessary in 
a contempt proceeding that the defendant be formally arraigned. 


: ProcepurE. Where a contempt proceeding is in- 
stituted by information and a rule to show cause, it is the duty 
of the defendant to file an answer if he desires to traverse the 

Yv facts charged. Failing on sufficient opportunity to so do, the 
court may treat the facts alleged in the information as con- 
fessed. 


10. 


: FINE AND IMPRISONMENT. Where the object of a 
contempt proceeding is to compel obedience to an. order which 
may still be obeyed, it is not error to sentence the defendant 
to imprisonment until he shall obey such order, and in addition 
to impose a reasonable fine for past disobedience. 


11, 


Erron to the district court for Douglas county. Tried 
below before Scorr, J. Affirmed. 


Montgomery & Hall, for plaintiffs in error: 


The petition for the writ in the habeas corpus proceed- 
ing was insufficient. (Church, Habeas Corpus secs. 89, 90, 
112; Fa parte Nye, 8 Kan. 99; State v. Ensign, 18 Neb. 250.) 

Even if the district judge was authorized to enter the 
order for the production of the children, he had no power 
to proceed in vacation to attach and punish the plaintiffs 
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as for contempt of court. (Ellis v. Karl, T Neb. 381; 
Browne v. Edwards, 44 Neb. 361; Fisk v. Thorp, 51 Neb. 1; 
Hodgin v. Whitcomb, 51 Neb. 619; Larco v. Casaneuara, 30 
Cal. 564; Rapalje, Contempt sec. 8; Johnson v. Bouton, 35 
Neb. 898; Vaylor v. Moffatt, 2 Blackf. [Ind.] 305; Gates v. 
JIPDaniel, 3 Port, [Ala.] 356; Oregon v. AfeKinnon, 8 Ore. 
488; State v. Stevens, 19 Pac, Rep. [Kan.] 367.) 

The district judge erred in overruling the demurrer to 
the information. (Gandy v. State, 13 Neb. 445; Boyd v. 
State, 19 Neb. 128; Ludden v. State, 31 Neb. 429; Cooley v. 
State, 46 Neb. 603; Beckett v. State, 49 Neb. 210; Hawthorne, 
v. State, 45 Neb. 871; Hawes v. State, 46 Neb. 149.) 

Arraignment is necessary. (Zimmerman v. State, 46 
Neb. 13; Boyd v. State, 19 Neb. 128.) 


A. 8. Churehill, contra. 


IRVINE, C. 


June 20, 1898, there was presented to the Hon. Cunning- 
ham R. Scott, one of the judges of the fourth judicial dis- 
trict, an application for a writ of habeas corpus. The 
application was made in Douglas county, and apparently 
while the district court of that county was in vacation. 
The application was by Benjamin F. Dodd and Annie E. 
Dodd, his wife, and was based on the unlawful restraint 
of four minor children of the petitioners by the Nebraska 
Children’s Home Socicty, a corporation, and Elmer P. 
Quivey, its superintendent. Judge Scott allowed the 
writ, which accordingly issued. The sheriff returned that 
he had made service of the writ upon the society and upon 
Quivey; that he had demanded the children and had met 
with refusal; that they were not found. The respondents 
answered, admitting that they had had the custody of 
the ¢hildren, but alleging that they no longer had such 
custody. This return was on motion quashed, apparently 
for the reason that it failed to comply with that portion 
of section 871 of the Criminal Code, which requires the 
respondent, if he has had the party in his custody or 
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power, or under restraint, and has transferred such cus- 
tody or restraint to another, to “state particularly to 
whom, at what time, for what cause, and by what an- 
thority such transfer was made.” Thereupon an amended 
return was filed, which was deficient in the same respect, 
and was stricken from the files. Then the judge made an 
order reciting the proceedings, and requiring the respond- 
ents directly, at a time and place fixed, to produce the 
bodies of the children before the judge. They failing to 
do so, the present proceeding was begun by information 

against the Nebraska Children’s Home Society, Louis D. 
Holmes, and Elmer P. Quivey, charging them with con- 
tempt of court in refusing to obey the order. <A rule to 
show cause was made by the judge, and proceedings were 
liad thereon which resulted in adjudging the defendants 
guilty, fining Holmes and Quivey each $200, and sentenc- 
ing them to bé confined in jail nntil they should produce 
the bodies of the children. The three defendants, by sepa- 
rate petitions in error, bring the case here for review. 

In addition to the foregoing statement it may be said 
that the Nebraska Children’s Ilome Society is a corpo- 
ration whose object seems to be to obtain by contract the 
custody of children from their parents and the providing 
for them of homes elsewhere by contracts of adoption; 
that the Dodds had undertaken by contract to so part 
with their children, and the object of the habeas corpus 
proceedings was to test the binding force of these con- 
tracts. In the voluminous briefs presented many qnes- 
tions are argued. These fall into threé classes: First, 
questions relating to the validity of the habeas corpus 
proceedings; second, questions relating to the power of 
the judge in the contempt proceedings; third, questions 
relating to the regularity of the contempt proceedings. 

Preliminary to a discussion of the first group of ques- 
tions it may be said that the proceedings in the habeas 
corpus case are open to examination here only so far as 
to ascertain whether the judge in those proceedings was 
acting within his jurisdiction. If not, his orders were. 
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void, and no contempt could be committed by disregard- 
ing them. If, however, the order violated was one which 
the judge had authority to make, then the propriety of his 
making it, or the regularity of the proceedings leading up 
thereto, do not now concern us. No matter how errone- 
ous that order may have been, no matter how irregular 
the proceedings leading thereto, such errors or irregulari- 
ties cannot be urged as a defense or in extenuation of 
the violation of the order. The foregoing is a statement 
of law which has become elementary, and is rendered nec- 
essary only by the fact that counsel on both sides have 
seen fit to discuss at some length the question of the va- 
lidity of the contracts out of which the habeas corpus 
proceedings grew, and other questions manifestly going 
only to the regularity and not to the validity of those 
proceedings. 

It is charged that the application for a writ of habeas 
corpus was insufficient to authorize the judge to allow 
the writ. While the application in such case is the in- 
itiative proceeding, the validity of the writ does not de- 
pend on the sufficiency of the application. The issue of 
the writ is a judicial act. Where the application is in 
all respects sufficient, it is the duty of the judge to allow 
the writ; but it does not follow that the writ is void and 
can be disregarded if the judge, through mistake of law 
or from other cause, sees fit to allow it on an informal 
or insufficient petition. It has been held that the proper 
method of attacking the petition is by motion to quash 
the writ, and that insufficiency in the petition is waived 
unless that remedy be resorted to. (MeGlennan v. Mar- 
gowski, 90 Ind. 150.) It follows that a defective petition 
is not, therefore, fatal to the jurisdiction. We need not 
enter into an extended discussion of the nature of the 
writ of habeas corpus and the uniform policy of constitu- 
tion, statutes, and decisions, to render it absolutely ef- 
fective as a safeguard against unlawful restraint of the 
person. But, aside from mere technical considerations, 
a moment’s attention to the subjects indicated must con- 
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vince one that when a judge sees fit to allow a writ it 
must be obeyed or resistance thereto made in the regular 
manner. Neither ministerial officer nor private citizen 
can be permitted to ignore its mandate because he may 
think the judge allowed it on insufficient grounds. 

It is not seriously contended that the power to allow 
the writ of habeas corpus, to conduct a hearing, and 
adjudicate the rights of the prisoner are not vested in a 
judge in vacation. But it is strenuously argued that the 
particular order, the disobedience of which is charged in 
the information for contempt, was of such a nature that 
it could not be made by a court, and was especially be- 
yond the powers of a judge in vacation. On this ques- 
tion we are favored by counsel for the defendant in error 
with an elaborate discussion of the history of habeas cor- 
pus as a common-law writ and under the statute of 
Charles II, coupled with an able argument to show that 
by virtue of acts of congress the common-law powers of 
judges with regard thereto were carried into the territory 
of Nebraska, and that the writ and procedure thereunder, 
according to English practice, were thereby recognized 
and perpetuated by the state constitution. To decide the 
question before us we do not find it necessary to examine 
into the soundness of this argument in its details and to 
its full extent. It is true that in the habeas corpus act 
of the territory of Nebraska, substantially preserved still 
in chapter 34 of the Criminal Code, there is no express 
warrant for such orders as Judge Scott made in this case, 
Section 367 of the Criminal Code, being a porticn of the 
chapter cited, prescribes the form of the writ in case of 
detention by persons not being officers charged with the 
custody of prisoners, and the writ thereby prescribed runs 
to the sheriff, commanding him to bring the body of the 
person in question before the judge, and to summon the 
person charged as detaining the prisoner to appear and 
show cause for the taking and detention. Such was the - 
form of the writ in this case, and by recurrence to the 
statement with reference to the sheriff’s return it will be 
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found that the writ proved unavailing, through the ina- 
bility of the sheriff to find the children and the refusal 
of the respondents to produce them. It certainly never 
could have been the intention of the legislature to de- 
prive a court of all power to require the production of the 
prisoner except through the writ provided for in the sec- 
tion cited. An essential element of the remedy by habeas 
corpus is the power to conipel the production of the 
body of the prisoner before the judge. It is this very 
feature which is embodied in the distinctive words which 
give the name to the writ. And while in certain cases 
courts have proceeded, generally by agreement of those 
concerned, without the actual production of the prisoner, 
this has always been because such production would be 
inconvenient, and the case was so shaped that the court 
was assured that its order would be effective in the ab- 
sence of the prisoner. The existence of such cases is no 
argument whatever against the power of the court to 
compel the production of the prisoner before proceeding. 
The statute provided, in the cases named, that the writ 
should be directed to the sheriff, commanding him to 
bring the prisoner before the court, not for the purpose 
of preventing other means of compelling production, but 
_ for the purpose of providing an additional means which 
might generally be more effective than a writ directed to 
the person charged with the unlawful detention. We 
have not the slightest doubt that where the original writ 
fails to bring the prisoner before the court, the court may 
make such further orders against parties to the proceed- 
ing as will lead to the performance of that usually vital 
prerequisite to an examination and an effective final or- 
der in the case; and as the power to allow, hear, and de- 
termine writs of habeas corpus is vested in district judges 
in vacation, the power to make appropriate orders for 
the production of the prisoner necessarily rests as well 
in such judges as in the court in term time. The order 
made was, therefore, one which the judge had power to 
make, and in a proceeding whereof he had jurisdiction, 
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making must, for the purposes of this case, be disre- 
garded. . 

The next group of questions relates to the power of the 
judge in the contempt proceedings. <As to this, the argu- 
ment is that a judge in vacation possesses only such 
powers as are expressly conferred upon him by law. All 
implied powers are excluded; and although a judge in va- 
cation may allow a writ of habeas corpus, hear and de- 
termine the same, he may not in vacation punish for con- 
tempts occurring in the course of those proceedings. It 
is true that this court has frequently held, and such is 
the law generally, that a judge in vacation is confined to 
those powers expressly conferred npon him; but this does 
not mean that all the minutia of the exercise of general 
powers conferred must also be expressly granted. Jecople 
v. Brennan, 45 Barb. [N. Y¥.] 844, Vaylor v. Moffatt, 2 
Blackf. [Ind.] 305, and Gates v. W’Daniel, 3 Port. [Ala.] 
356, in a general way, support the argument of plaintiffs 
in error, although those cases are open to criticisms and 
distinctions, which, however, we do not deem it of sufii- 
cient importance to here point out. Some cases hold that . 
a judge in vacation may not punish as a contempt the dis- 
obedience of an order made in term time, and many cases 
on the subject are based on the construction of statutes 
not here existing. We conceive that the principles gov- 
erning the question are, after all, simple and not difficult 
of application. Contempts are punished by that tribunal, 
and that one alone, whose order is violated or whose pro- 
ceedings are interrupted. The effect may well be, al- 
though this we do not determine, that an order made by 
the court must be protected by the court, and its violation 
cannot be punished by a judge in chambers. It also is 
clear that proceedings in contempt have, or may have, 
a double object. They may be punitive, to vindicate the 
authority of the court or judge, and inflict exemplary 
punishment. They may also be remedial, not so much to 
punish a past violation of the court’s orders as to compel 
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obedience to an order for the time being resisted. More 
particularly to the latter class belongs the proceeding we 
are now examining. As has already been said, there can. 
be no doubt of the power, and the duty, when occasion 
demands, of a judge in vacation allowing, hearing, and 
determining a writ of habeas corpus; but that power 
would be nugatory were he not also. vested with the 
power to compel obedience to such preliminary orders 
as may. be necessary for the purpose of enabling him to 
exercise the power granted. Authority to allow, hear, 
and determine a writ of habeas corpus is vested in a judge 
at chambers, because the remedy is of a summary char- 
acter which is to be administered without delay. And it 
never was intended, and never could have been intended, 
that this prime object should be defeated through the in- 
ability of a judge in chambers to compel obedience to his 
orders. The foregoing views are supported by Cobb tv. 
Black, 84 Ga. 162, and Harmon v. Wagener, 38 8. Car. 487. 

Attention is called to section 356 of the Criminal Code, 
which makes it the duty of witnesses subpoenaed in ha- 
beas corpus cases to attend and give evidence on penalty 
‘ of being guilty of contempt, and to “be proceeded against 
accordingly by said judge or court.” It is argued that 
the expression of the power to proceed against witnesses 
operates as an exclusion of power to punish other con- 
tempts. But the section applies as well to the court as 
to the judge, and the argument would go so far, if sound, 
as to deny even to the court all other power to compel 
obedience to orders in habeas corpus cases. We think 
this section was inserted to extend, or at least to declare, 
the power of the court or judge to punish witnesses for 
contempt. It was not intended to make witnesses alone 
punishable, and to permit the disobedience of orders more 
necessary than subpeenas to go unpunished. We are also 
cited to Johuson v. Bouton, 35 Neb. 898, where section 669 
of the Code of Civil Procedure, conferring upon “every 
court of record” power to punish for contempt in certain 
cases, is cited, and certain language used from which it 
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perhaps might be inferred that that section was deemed 
exclusive, and that it restricts the power to punish for 
contempt to courts as contradistinguished from judges. 
That the language used was not so intended is evident 
from the fact that the contempt charged in that case was 
the violation of an injunction, and that by the express 
provisions of section 260 of the Code of Civil Procedure 
“Disobedience of an injunction may be punished as a con- 
tempt by the court, or by any judge who might hav: 
granted it in vacation.” What was decided in Johnson 
v. Bouton was that where a county judge, under circum. 
stances permitting him to do so, allows a temporary in- 
junction, it does not become effective until an approved 
bond is filed in the district court; that the injunction / 
is the process of the district court and not of the county 
judge; that his jurisdiction ceases on his allowing the 
injunction, and that he may not punish its violation. 
As against any inference which might be drawn from 
the language referred to in that case, several decisions 
may be cited. Wregel v. Bartling, 23 Neb. 848, held dis- 
tinctly that “the power to punish for contempt is incident 
to every judicial tribune, derived from its very constitu- * 
tion, without any expressed statutory aid.” In Dogge v. 
Statc, 21 Neb. 272, it was held, without reference to any 
specific statutory authority, that a notary public has 
power to commit for contempt a witness who refuses to 
give his deposition; and in Rosewater v. Pinzenscham, 38 
Neb. 885, the court, speaking of certain actions of the 
board of fire and police commissioners of Omaha, on the 
hearing of an application for a liquor license, said: 
“Doubtless, this arose from the belief that the license 
board had no anthority either to enforce the production 
of the books or to punish witnesses as for contempt for 
their refusal to testify. This court is, however, unani- 
mously of the opinion that the board possessed such 
power. The proposition is too plain to require discussion 
or the citation of authorities in support thereof.” From 
the foregoing it may be seen that it is the general rule 
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that where any officer or any tribunal has authority to 
hear and determine, such authority carries with it the 
necessary power to render it effective by contempt pro- 
ceedings, especially so far as the latter'are remedial in 
their nature. It is not, strictly speaking, implied power; 
it is an inherent power, essentially connected with the 
main purpose of the tribunal. : 
It is next argued, whatever may be the circumstances 
as to the society and Quivey, who were respondents in the 
habeas corpus case, that Holmes was not subject to pro- 
ceedings for contempt, because be was not a party 
thereto. The society is a corporation. The information 
charges, and the proof shows, that Holmes was president 
thereof; that the writ of habeas corpus was served on 
him. The information also charges that the children are 
within the power and control of the society, and that 
Holmes, as president, has power and control over the 
affairs of the corporation. While a corporation is in it- 
self amenable to punishment for contempt, it cannot be 
imprisoned, and frequently can be coerced only through 
its officers; and where a corporation disobeys a judicial 
order, as a general rule, not only may the corporation be 
proceeded against, but those of its officers who, knowing 
of the order, participate in its violation are also guilty of 
contempt. (Sercomb v. Catlin, 21 N. E. Rep. [Tll.] 606; 
First Congregational Church v. City of Muscatine, 2 Ta. 69.) 
Boyd v. State, 19 Neb. 128, is cited on behalf of Holmes; 
but in that case, which was for violating an injunction, 
the injunction was against certain contractors with the 
city, and the contempt proceedings were against Boyd, 
who, as mayor of the city, was charged with its violation. 
The court held that the injunction restrained only the de- 
fendant, and those designated in the order in subordina- 
tion to the defendant. That the court did not intend to 
hold, and did not hold, that officers of a corporation were 
not guilty of contempt in violating orders directed to the 
corporation is apparent from the following language: 
“Wad the plaintiff in the original case desired to bind the 
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city and its officers, as well as the contractors, by his 
proceedings in injunction, he should have made the city 
a party to this suit.” 

We are thus brought to those questions affecting the 
‘regularity of the contempt proceedings. An application 
was made to Judge Scott to transfer the matter for hear- 
ing to some other judge. This application was based on 
the alleged prejudice of Judge Scott against the respond- 
ents and their attorney. We need not review the show- 
ing made on this motion, which Judge Scott overruled. 
Generally speaking, a contempt may only be inquired 
into and punished by the tribunal whose process or pro- 
ceedings have been invaded. No court can punish fov 
contempt of another court. (Rapalje, Contempt sec. 13.) 
We have no statute authorizing a transfer in such cases, 
and even general statutes relating to changes of venue 
have usually been held not to apply to contempt proceed- 
ings. (Rapalje, Contempt sec. 110.) The proceeding was 
not before the district court of Douglas county. It was 
before Judge Scott in chambers. Whatever might have 
been the propriety of transferring the case to another 
judge, were the proceeding one for violating the order 
of the court, and whatever might have been the propriety, 
even under the present circumstances, of Judge Scott's 
requesting another judge to take up the proceedings, were 
he conscious of any impropriety in himself conducting 
them, we are satisfied that it cannot be error for a judge 
to refuse to transfer to another judge for hearing a pro- 
ceeding in contempt where the contempt charged is the 
violation of his own order made in chambers. 

The sufficiency of the information is attacked,and coun- 
sel invoke the well-known rule that an information in 
contempt must charge the offense with all the particular- 
ity required of a criminal information: The point chiefly 
made is that the information does not charge the willful 
disobedience of the order. The information is quite long, 
and we shall not set it out in full. It is true the word 
“willful” is not used. but the facts are stated with such 
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particularity and in such a manner as to clearly charge 
a willful disobedience. 

It is charged that the defendants were put upon trial 
without an arraignment. No authority is cited, nor do 
we think that any can be found, to the effect that a formal 
arraignment is necessary in such a proceeding. 

The respondents demurred to the information, and the 
demurrers were overruled. The bill of exceptions shows 
that thereupon Mr. Cliurchill, representing the state, said: 
“Counsel for the defendants inform me they do not in- 
tend to file any pleadings showing why they should not 
be punished for contempt. If I understand correctly, the 
information stands confessed then.” The judge said: 
“Yes, I think that is the rule.” The respondents seem to 
have said nothing. Thereupon Mr. Churchill proceeded - 
to offer certain evidence. In view of his position and that - 
of the judge, this was unnecessary; but the evidence was 
not objected to on that ground and no question is made 
here of its admission. Then the respondents undertook 
to introduce evidence on their own behalf, and were met 
by an objection on the ground that they had made no 
showing in defense, and were not entitled to make any 
proof. Mr. Montgomery, for the respondents, said: “I 
desire to state of record in response to the remark of 
counsel for the plaintiff, that the defendants stand upon 
their demurrer, that such is not the attitude of the de- 
fendants at all. We simply stand upon our right to 
proper proceedings and proper trial of the matter when- 
ever it is proper.to have a trial, and the right to make our 
defense in the usual manner, or in such manner as may 
be proper and lawful.” No application was made for 
leave to answer. No answer was tendered. Repeated 
offers of evidence were made, but all were excluded on 
the same objection, that there was no issue before the 
court; the information standing confessed. It may be 
said of the evidence offered that, with a single exception, 
it all went to the supposed want of authority of the judge 

.to proceed, and related to matters the value and benefit 
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of which has been accorded defendants in this opinion. 
The exception referred to was the articles of incorpora- 
tion of the society, by one provision of which the control 
of its affairs was vested in a board of directors. This 
was evidence tending to exculpate Holmes by disproving 
that averment in the information which charged that he 
had control of the affairs of the society. If, in the condi- 
tion of the record, the defendants were entitled to intro- 
duce evidence, it was therefore error to exclude those 
articles of incorporation at least. We are largely without 
guidance on the question of procedure so presented. The 
old chancery practice in contempt has never been strictly 
followed in this state. In Gandy v. State, 18 Neb. 445, it 
was said, quoting from Ree v, Lyme Regis, 1 Doug. [Eng.] 
* 149, that the purpose of requiring an information is to in- 
form the court and “to apprise the opposite party of 
what is meant to be proved, in order to give him an op- 
portunity to answer or traverse it.” And further in the 
opinion it is said: “The proceeding against the party for 
constructive contempt must be commenced by an infor- 
mation under oath, specifically stating the facts com- 
plained of. An attachment may then be issued, or order 
to show cause. The person accused has the right to be 
heard, either personally or by attorney. If the alleged 
contempt is admitted, the court may render judgment 
thereon. If the acts complained of are denied, the court 
should then hear the evidence and determine whether the 
party is guilty or not.” (Gandy v. State, 13 Neb. 445.) 
While this language was largely obiter, it was used evi- 
dently for the purpose of removing uncertainty and point- 
ing out the regular and orderly procedure. The case was 
decided in 1882, and has undoubtedly been accepted as a 
guide in many cases. We are not inclined to depart from 
the suggestions there made. Here a rule to show cause 
was issued. The defendants demurred to the informa- 
tion; their demurrer was unsuccessful. It then became 
their duty to show cause—that is, to present an answer 
which, by traverse or otherwise, would meet the charge. 


VOL. 57] JANUARY TERM, 1899. 779 


Nebraska Children’s Home Society v. State. 


of the information. They had ample notice, through the 
statements of counsel and of the court, that, failing to 
do so, the information would be taken as admitted. Had 
they, after that statement of the judge, tendered an an- 
swer, he should, and doubtless would, have permitted it 
to be filed. Instead thereof, they assumed an apparently 
defiant attitude and practically told the judge they were 
resting on their rights and not seeking to interpose a de- 
fense to the merits. We think the judge was correct in 
holding that by failing to answer they confessed the in- 
formation and tendered no issue, and he properly, there- 
fore, refused to receive evidence. 

Tinally, it is contended that the sentence imposed was 
improper, both as to the amount of the fine and the un- 
limited imprisonment inflicted. We think that the ex- 
tent of the punishment, certainly within reasonable 
limits, rested in the discretion of the trial judge, and cer- 
tainly cannot see that the fine was exorbitant. As to 
the imprisonment, it was for just as long or just as short 
a time as the defendants themselves saw fit to make it. 
It was until they should comply. with the order of the 
judge which they had been convicted of violating. It 
was charged that it was in their power to comply. They 
did not by answer, or even by any evidence which they 
sought to introduce, attempt to show that obedience was 
not within their power. The proceeding being of a class 
which we have characterized as remedial, the imprison- 
ment might properly be made to endure as long as the 
contempt. 

AFYIRMED. 

HARnRIson, C. J., not sitting. 
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Parlin, ORENDORI & MARTIN COMPANY, APPELLANT, V. 
JOHN I. ULRICH ET AL., APPELLEDS. 


FILED FEBRUARY 9, 1899. No. 8632. 


Creditors’ Bill: QuESTION or Facr. In a suit in the nature of a 
creditors’ bill only a question of fact was presented. Decree of 
the district court held to be sustained by the evidence. 


APPEAL from the district court of Buffalo county. 
Heard below before WESTOVER, J. Affirmed. 


Marston & Marston, for appellant. 


References: Melick v. Varney, 41 Neb. 105; Carson v. 
Stevens, 40 Neb. 112; Glass v. Zutavern, 43 Neb. 334; Ault- 
man v. Obermeyer, 6 Neb. 260; First Nat. Bank of Omaha 
v. Bartlett, 8 Neb. 319; McHvony v. Rowland, 43 Neb. 97; 
Butts v. Hunter, 33 Neb. 119; Darnell v. Mack, 46 Neb. 740; 
Farrington v. Stone, 35 Neb. 456. 


B.O. ostetler, W. D. Oldham, and H, M. Sinclair, contra. 


References: Ward v. Parlin, 30 Neb. 376; Day ae Spice 
Mills Co. v. Sloan, 49 Neb. 622. 


IRVINE, C. 


This was a creditor’s suit brought by the Parlin, Oren- 
dorf & Martin Company, a judgment creditor of John I. 
Ulrich and August Ulrich, to subject to the payment of 
the judgment certain lands alleged to have been fraudu- 
lently conveyed. There were several defendants, and 
several transfers by each debtor were attacked. The 
court found generally for the defendants and dismissed 
the case. The plaintiffs by their appeal seek a review of 
the case only so far as it affects certain transfers by John 
L. Ulrich directly and indirectly to his wife. 

The question presented is solely one of fact. The trans- 
fers being from husband to wife, the burden devolved 
upon her of showing their bona fides. While the convey- 
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ances are in themselves of a very suspicious character, 
and the circumstances do not altogether remove the sus- 
picion, still there was evidence, which, if believed, ex- 
plained the transactions in a manner consistent with 
good faith. The credibility of witnesses was for the trial 
court, and it was also largely for that tribunal to draw 
the essential inferences from the facts proved. It would 
be useless to review the evidence in detail. It was of 
such a character that under the rule prevailing in this 
state we are not at liberty to interfere with the finding 


attacked. 
AFFIRMED. 


EDWARD BULLOCK, APPELLEE, V. WILLIAM J. POCK ET 
AL., IMPLEADED WITH J. A. GEORGE, APPELLANT. 


FILED FEBRUARY 9, 1899, No. 8623. 


Release of Mortgage: INNOCENT PURCHASER. Where a debt secured 
by mortgage has been assigned, but no assignment of the sort- 
gage placed on record, an innocent purchaser of the mortgaged 
premises will be protected by a release of the mortgage executed 
by the original mortgagee. Whipple v. Fowler, 41 Neb. 675, fol- 
lowed. 


APPEAL from the district court of Dodge county. 
Heard below before MarsHauy, J. Reversed. 


W. J. Courtright, for appellant. 


Stinson & Martin, contra: 


The fraudulent release, like a forged release, furnishes 
no protection to a bona fide purchaser. (Keller v. Hannah, 
52 Mich. 535; Baily v. Smith, 14 O. St. 396.) 

Assignments are not within the recording acts. (Mart- 
indale, Conveyancing [2d ed.] sec. 471; Powell v. Webster, 
4 Rawle [Pa.] 247; Mott v. Clark, 9 Pa. St. 399; Reeves 
v. Hayes, 95 Ind. 527; Bamberger v. Geiser, 83 Pac. Rep. 
[Ore.] 609; Oregon Trust Co. v. Shaw, 5 Sawyer [U. 8.] 
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340; Mead v. Leavitt, 59 N. H. 476; Heyder v. Excelsior 
Building & Loan Ass’n, 42 N. J. Eq. 407.) 


IRVINE, C. 

February 10, 1892, Frederick W. Rhodes, being the 
owner of certain real estate in the city of 'remont, con- 
veyed the same to William J. Pock, and Pock executed 
to Rhodes his notes and a mortgage on the premises for 
the unpaid purchase-money. This mortgage was duly 
recorded. ‘Thereafter, on May 7, 1892, Rhodes sold the 
notes to Bullock, but no assignment of the mortgage was 
recorded, nor was any executed. In the meantime Pock 
had conveyed the land to Smith. January 20, 1898, 
Rhodes, the original mortgagee, executed a release of 
the mortgage which was, June 10, 1893, recorded. July 
1, 1893, J. A. George purchased the land from Smith and 
received a conveyance, he having no notice that the notes 
had been sold by Rhodes, making the purchase in reli- 
ance on the release of the mortgage appearing of record. 
The mortgage had not in fact been paid. Bullock 
brought this suit against George and others to foreclose 
the mortgage. George by cross-petition sought to quiet 
his title against the mortgagee. Issues were joined and 
a decree entered in favor of Bullock foreclosing the mort- 
gage. The foregoing statement of facts is taken from the 
special findings of the trial court, which are conceded 
to be correct. . 

It has several times been held by this court that where 
notes secured by a mortgage have been sold, but not in 
fact satisfied, nevertheless the entry of satisfaction by the 
original mortgagee, no assignment of the mortgage being 
of record, protects a purchaser for value without notice, 
against the mortgage. (Whipple v. Fowler, 41 Neb. 675; 
Cram v. Cottrell, 48 Neb. 646; Porter v. Ourada, 51 Neb. 
510.) It is conceded that if these decisions be adhered 
to, the judgment must be reversed. But counsel, with 
much ability, attack the correctness of the decisions, 
and ask that they be overruled, ‘After the careful consid- 
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eration demanded by the nature of the argument, we 
remain convinced of the correctness of the prior decisions, 
and adhere to the rule there announced. ‘They are chiefly 
attacked on the ground that they are based on precedents 
in states where a mortgage passes the legal title. It is 
admitted that where such is the effect of a mortgage the 
rule is correct, because the legal title passing to the mort- 
gagee, it can pass from him to a third person only by a 
written conveyance in proper form, and therefore a pur- 
chaser may rely on the record. But it is said that in this 
state a mortgage creates only a lien, that the debt is the 
principal thing, and that by the transfer of the evidence 
of debt the mortgage itself passes. In seeking to draw 
the distinction counsel overlook the fact that although 
in this state a mortgage creates only a lien, nevertheless 
the provisions of the statute of frauds apply equally to 
transfers of title and to mortgages, as do in fact the re- 
cording acts. The fundamental principle of the decis- 
ions is that by failing to take and cause to be recorded an 
assignment of the mortgage, the assignee has left it in 
the power of the original mortgagee to apparently dis- 
charge the mortgage,—that is, with apparent authority 
to make the record show its discharge,—and that, when 
this occurs, an innocent purchaser relying on the record 
should be protected by the doctrine of equitable estoppel, 
and not merely by the operation of technical rules with 
reference to transfers of title. The judgment of the dis- 
trict court is reversed and the case remanded with di- 
rections to dismiss the petition for foreclosure, and quiet 
the title in George as prayed. 


REVERSED AND REMANDED. 
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New HAMPSHIRE TRUST COMPANY V. KORSMEYER 
PLUMBING & HEATING COMPANY. 


FILep Fenruary 9, 1899. No. 8685. ° 


1. Evidence: Harmiess Error: Tran. A judgment in an action 
tried to the court without a jury will not be reversed for the 
admission of improper evidence, provided there be sufficient 
proper evidence to sustain the finding. 


: Lerrers. To render admissible in evidence a letter pur- 
porting to be in answer to another, it is not necessary to also 
offer that which it answers, provided the letter offered be in 
itself fairly self-explanatory. 


2. 


3. Review. Evidence held to sustain the finding of the district court. 


Error from the district court of Lancaster county. 
Tried below before HoLMES, J. Affirincd. 


Lambertson & Hall and C. #. Holland, for plaintiff in 
error. 


S. J. Tuttle, M. L. Easterday, and Brown & Sumpter, 
contra. ° 


IRVINE, C. 


Separate actions were ieounht against the New Hamp- 
shire Trust Company and Hiram D. Upton by the Kors- 
meyer Plumbing & Heating Company, F. W. Brown 
Lumber Company, Western Glass & Paint Company, and 
Leon Baker, each being for goods sold and delivered or 
labor performed in and about the completion of certain 
buildings in Lincoln. ‘The four cases presented similar 
issues and were tried together to the court without the 
intervention of a jury. There were findings for each 
plaintiff against the trust company, and judgments 
thereon. The trust company brings the records here for 
review. 

The assignments of error arg ried relate to the admis- 
sion of certain evidence over the objection of the plain- 
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tiff in error, and to the sufficiency of the evidence to 
sustain the findings. It was admitted that the several 
plaintiffs had furnished material and performed labor as 
charged in their petitions, but it was denied that the per- 
sons with whom they had contracted were agents of the 
trust company empowered to bind it in the matter. On 
the issue of agency much incompetent testimony was in- 
troduced in the form of declarations of the supposed 
_ agents; but where a case is tried to the court without a 
jury, the admission of improper evidence is not in itself 
reversible error, provided there be sufficient proper evi- 
dence to sustain the finding. 

It would be useless to review the questions of fact pre- 
sented in detail. Disregarding all evidence plainly im- 
proper we are convinced that sufficient remained to 
justify the finding, provided that certain letters purport- 
ing to have been written by the trust company were 
properly admitted. These were letters for the most part 
written to the several plaintiffs, and it appeared from 
each, as well as by oral evidence, that they were written 
in response to prior letters sent by the addressees to the 
trust company or to Upton, its president. The objection 
insisted on is that in such case the answering letter is not 
receivable unless the letter which it answers is also 
offered. Such a rule is stated in a note to section 201 of 
1 Greenleaf, Evidence, and also in a note to section 80 
of Underhill, Evidence. Perhaps it may be found in other 
text-books. In each of those cited the sole authority 
given is Walson v. Moore, 1 C. & K. [Eng.] 626, which is 
to that effect. The contrary was held by Lord Kenyon in 
Lord Barrymore v. Taylor, 1 Esp. [Eng.] 326, and also by 
Parke, B., in De Medina v. Owen, 3 C. & KK. [Eng.] 72. 
In Phillips, Evidence, 416, the two former cases are re- 
ferred to, but the rule is not so broadly stated as in the 
American books. It is a significant fact that in Phillips, 
Walson v. Moore is cited as Watson v. Moore, and that the 
typographical error is repeated in both Greenleaf and Un- 
derhill. We think the true rule is that where the letter 

54 
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offered is fairly self-explanatory, that to which it is an 
answer need not be offered. It may of course be produced 
by the other side, and a failure to offer it may as a matter 
of fact affect the weight to be given the answering letter, 
but not its admissibility. The letters were properly re- 
ceived. 


AFFIRMED. 


ANDREW J. HANSCOM, APPELLEE, V. MAX MEYER EY AL, 
APPELLANTS, EL AL. 


FILED FEBRUARY 23, 1899. No. 8716. 


1, Appeal: Exciusion or Eviprencr. The decision of a trial court in 
a cause in which there was a trial to the court without a jury 
eannot, in an appeal to this court, be assailed because based on 
the evidence from which there had been an improper exclusion 
of a portion from consideration, where it does not appear of 
cecord that any portion of the evidence was so excluded. 


2. Review. The findings of a trial court based upon conflicting evi- 
dence, if not clearly wrong, will not be reversed. 


3. Mortgages: ForEcLosurE: SALE: INVERSE OrDER. A tract of Jand 
was mortgaged as an entirety, then platted and made an addition 
to a city, and a number of Jots at different times and to different 
persons sold and conveyed, after which the mortgage was fore- 
closed. Held, That under the conditions and circumstances dis- 
closed in evidence the decree of the court that the land be sold 
as an entire tract, and a denial of the prayer of the mortgagors 
that it be sold in lots as platted, and in the inverse order of alien- 
ation or conveyance by them, was not erroneous or inequitable. 


APPEAL from the district court of Douglas county. 
Heard below before Kiysor, J. Affirmed. 


James H. McIntosh, for appellants. 


References as to inverse-order rule: Ireland v. Woolman, 
15 Mich. 253; Lausman v. Drahos, 8 Neb. 457; Igichart v. 
Crane, 42 Ill. 261; Lock v. Fulford, 52 Ill. 166; State v. 
Titus, 17 Wis. 248; Atkin v. Milwaukee & S. P. R. Co., 37 
Wis. 469; Ha parte Merriam, 4 Den. [N. Y.] 254; Andreas 
v. Hubbard, 50 Conn, 357. 
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Charles S. Elgutter, also for appellants. 


References as to error in excluding evidence: Iiggles 
v. Hrney, 154 U. 8. 254; Harman v. Harman, 70 ed. Rep. 
894; Ferguson v. Rafferty, 128 Pa. 837; German-American 
Ins. Co. v. Hart, 48 Neb. 441; Woodworth v. Thompson, 44 
Neb. 311; Burber v. Hildebrand, 42 Neb. 400; Ifolimes v. 
First Nat. Bank, 38 Neb. 326; True v. Bullard, 45 Neb. 409. 


L. F. Crofoot and Charles Ogden, also for appellants. 


George L. Pritchett, contra. 


References: Barber v. Harris, 15 Wend. [N. Y.] 616; 
Macloon v. Smith, 49 Wis. 212; Sherman v. Willett, 42 N. 
Y. 150; Lamerson v. Marvin, 8 Barb. [N. Y.] 93. Griswold 
v. Howler, 24 Barb. [N. Y.] 185; Bernhardt v. Lymburner, 
85 N. ¥. 173; Woolcocks v. Hart, 1 Paige Ch. [N. Y.] 186; 
Evertson v. Booth, 19 Johns. [N. Y.] 486; Griswold v. 
Fowler, 24 Barb. [N. Y.] 135. 


HARRISON, C. J. 


On May 15, 1886, the appellants herein purchased of, 
and there was conveyed to them by, Andrew J. Hanscom, 
the appellee, eighty acres of land near the city of Omaha, 
probably about three and one-half miles distant from the 
then center of the city. A more particular description of 
the land is as follows: The southeast quarter of the north- 
east quarter of section 31, and the southwest quarter of 
the northwest quarter of section 32, in township 15 north, 
of range 13 east of the sixth principal meridian. The 
agreed consideration to be paid for the property was $40,- 
000, of which there was a payment at the time of $2,500. 
The balance was divided into ten portions, to be paid at 
stated times, and to evidence the promises of these de- 
ferred payments promissory notes were executed, and 
as security a mortgage on the land purchased was exe- 
cuted and delivered to appellee, in which appeared the 
statement that it was given to secure the payment of a 
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part of the purchase price of the property described in 
it. As soon as in the regular course of such matters it 
could be done, the land was platted as and for an addi- 
tion to the city of Omaha and named “Manhattan Addi- 
tion,” and sales of lots therein were made to quite a num- 
ber of persons, to whom warranty deeds or contracts, as 
the transactions required, were executed and delivered 
evidencing the purchases. Some of the deferred pay- 
ments of the purchase price of the land secured by the 
mortgage were paid, but there were defaults in the fur- 
ther provided payments, and this, an action to foreclose 
the mortgage, was instituted. The appellants, in the 
pleadings filed, admitted the execution of the notes and 
mortgage; stated the purchase of the land; that the ap- 
pellee then knew the purpose of appellants with which 
they purchased, viz., to plat it and make of it an addi- 
tion to the city of Omaha; that he advised them in regard 
to the manners of procedure, and suggested the name 
which was given the addition; also, that there was an 
oral agreement at the time, and which in part moved 
them to the purchase, that when they effected sales of 
lots and paid to appellee certain sums, designated por- 
tions of the amounts realized from sales of lots, he would 
release from the lien of his mortgage such lots. The 
appellants asked that if a foreclosure of the mortgage 
was decreed, the sale, if any, under it should not be of 
the land as described in the mortgage in one tract, but 
that the plat of the addition be accorded recognition; 
also, the sales by appellants of lots in said addition, and 
the sale to satisfy the mortgage, be of the divisions of 
the land as established by the plat and in the inverse 
order of the alienation by the mortgagors. On hearing, 
the trial court denied the prayer of the appellants, and 
sale of the land was ordered accordant with its descrip- 
tion in the mortgage. 

There are some arguments presented for appellants to 
establish that appellees’ acts in regard to the addition 
amounted in law to a dedication, or joining in the dedi- 
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cation, of portions of the plat and estopped him from 
enforcing his mortgage by sale of the land in any other 
manner than in parcels or lots shown by the plat; and 
further, that the findings and decree of the district court 
were not sustained by the evidence. The force of these 
arguments is destroyed by the findings: of the. district 
court that the plat was made without the consent, know]- 
edge, or agreement of appellee; and further, that he never 
made any agreement to release any portion ef the land, 
and further fact that though the evidence relative to the 
points of litigation to which we have just referred was, 
in the main, directly conflicting, the findings had support 
in it and were not clearly wrong; all of which being true, 
the findings must be allowed to stand. 

It is said by way of argument that the court did not 
consider some of the evidence, and for this reason reached 
the conclusion it did. This cannot be considered, because 
the record does not disclose it, and we must be governed 
by what appears in that document. 

The main contention for appellants is of the denial 
of a direction in the decree that the sale be made of the 
land as platted and according to the inverse order of 
alienation or conveyances of lots by the mortgagors. The 
rule of liability or sale in the inverse order of alienation 
of mortgaged premises, where there have been subse- 
quent conveyances of portions of property mortgaged in 
gross, has been very generally recognized and estab- 
lished. (See 2 Pingrey, Mortgages sec. 1922, and cases 
cited in note. See, also, 2 Jones, Mortgages sec. 1621, 
and collection of cases in note 2.) It has been approved 
and announced by this court. (ausman v. Drahos, 8 Neb. 
457.) The doctrine is generally invoked and enforced by 
and for the subsequent purchasers of parts of mortgaged 
property or subsequent incumbrancers of portions 
thereof. In this action its aid is asked in favor of the . 
mortgagors. Whether they may call for its interposition 
and there be a compliance with the demand as a matter of 
right, as we view the conditions as disclosed herein, we 
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need not determine. It has been determined that where 
land has been mortgaged as one tract and subsequently 
platted or cut up into lots, and some of the lots sold, the 
mortgagor may not, in event of a foreclosure, insist as a 
matter of right that the sale be of the Jots and not of the 
whole tract. (Wiltsie, Mortgage Foreclosure sec. 492; 
Griswold v. Fowler, 24 Barb. [N. Y.] 185; Mibbell v. Sibley, 
5 Lans. [N. Y.] 51; Paquin v. Bralcy, 10 Minn. 304; Durm 
v. Fish, 46 Mich. 312.) There was nothing in this case to 
appeal to a court of equity to vary, at the instance of the 
mortgagors, the iegular course ef a foreclosure of the 
mortgage on the entire tract and order the sale by the 
lots as described in the plat. IT’rom the evidence it can- 
not be said that the land was of the value equal to the 
amount due on the mortgage debt. It may be argued, 
as it is in the briefs, that it probably might sell for more 
as city lots than it would as an individual tract, but with 
equal force, so far as the evidence shows it, the contrary 
may be asserted. In view of all the evidence we cannot 
say that the trial court was not fully warranted in de- 
creeing that the sale be of the whole tract. We certainly 
cannot say that the decree was wrong in this particular. 
_The decree of the district court must be 
AFFIRMED. 


McCormick HARVESTING MACHINE COMPANY v. W. Jd. 
ICNOLL. ; 


Fined FEBRUARY 23,1899. No, 8729. 


1. Sales: BREAcH or Warranty: Rescissiox. Tf a contract of sale of 
personalty is execufory and accompanicd by a warranty of the 
quality of the property or that it is to be fit or suitable for a 
specified purpose, and if it is not, may be returned, and the con- 
sideration not paid, there msy be a rescission for a breach of the 
warranty. 


tw 


: $ —: Notice. To work a rescission there must 
be notice thereof to the vendor und ap offer to return the prop- 
erty. 
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: . The offer to return shown in the 
present case field sufficient, in view of all the facts and circum- 
stances of the transaction. 


Error from the district court of Buffalo county. 
Tried below before WESTOVER, J. Affirmed. 


Ricketts & Wilson, for plaintiff in error. 


References: MeCornick v. Martin, 32 Neb. 723; Mondel 
v. Steel, 8 M. & W. [Eng.] 858; Thornton v. Wynn, 12 
Wheat. [U. 8.] 188; Zyon v. Bertram, 20 How. [U. 8.] 149; 
Muller v. Eno, 14 N. Y. 597; Voorhees v. Harl, 2 Hill [N. 
Y.] 288; Cary v. Gruman, 4 Hill [N. Y.] 625; Kauffman 
Milling Co. v. Stuckey, 16 8S. E. Rep. [S. Car.] 192; Afinne- 
apolis Harvester Works v. Bonnallie, 138 N. W. Rep. [Minn.] 
149; Knoblauch v. Kronschnabel, 18 Minn. 300; Alandel v. 
Buttles, 21 Minn. 396; Lynch v. Curfman, 68 N. W. Rep. 
[Minn.] 5; Volland v. Baker, 32 Neb. 391; Frohreich v. 
Gammon, 11 N. W. Rep. [Minn.] 88; Thoreson v. Minne- 
apolis Harvester Works, 13 N. W. Rep. [Minn.] 156. 


B. O. Hostetler, contra. 


HARRISON, C. J. 


In this, an action on a promissory note which was exe- 
cuted to evidence an indebtedness incurred in a contract 
of purchase by the maker of the note of a “harvester,” or 
what is ordinarily termed a “self-binder,” it was alleged 
in the answer that the machine was represented or war- 
ranted to be one which would satisfactorily perform the 
labors for which it was apparently designed, but had en- 
tirely ‘failed and was as a machine worthless, and when 
such fact was discovered was by the party sued for its 
purchase price, “turned over” to the company, and held 
subject to its order and control. Issues were joined, and 
a trial thereof resulted in a verdict and judgment for the 
defendant. 

Tor the company in this, an error proceeding in its be- 
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half to this court, it is urged that the trial court erred 
in giving in its charge to the jury the following: “Should 
you find from a consideration of all the evidence that the 
plaintiff's agent warranted said machine as alleged in 
defendant’s answer, and that it failed to answer its war- 
ranted character, and properly perform the work for 
which it was purchased, as well as the average self-bind- 
ing harvesting machine; that defendant repeatedly noti- 
fied plaintiff's agent, and that plaintiff’s agents repeat- 
edly tried to fix said machine and make it work properly, 
bnt as often failed to do so, and that defendant finally 
turned the same over to plaintiff, or notified plaintiff’s 
agent that he could take the machine away, then it would - 
be your duty to find a verdict for the defendant.” 

Froiu the brief filed for the plaintiff in error we gather 
that the main point of the argument relative to the erro- 
neous nature of the instruction we have quoted may be 
said to be that the defense in the action was one for a 
breach of warranty, and that the liability for a breach of 
warranty of an article, the subject of a contract of sale, in 
the absénce of fraud or a specifie provision for a rescis- 
sion, is solely for damages, and that the instruction given 
was violative of this doctrine, in that it recognized a re- 
scission as one of the remedies which might be success- 
fully resorted to by the party who was the sufferer by a 
breach of warranty. In this connection it is also argued 
that, if it be conceded there was a warranty and breach 
thereof, no damages were shown; that there was no com- 
petent evidence of damages. As we view the evidence in 
this cause, we need not determine the general rule in re- 
gard to the liability for the breach of a warranty. There 
was evidence introduced which, although somewliat in- 
definite and unsatisfactory, would possibly sustain a find- 
ing that the contract was to the effect that if the machine 
was not as represented or warranted it was to be re- 
turned, and if this was true, there could be a rescission 
for a breach. (Sycamore Marsh Harvester Co. v. Grundrad, 
16 Neb, 529.) 
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There was ample evidence to sustain a finding that the 
coutract was executory, that the machine was warranted 
as to quality to be fit and suitable for a stated specific 
purpose; and although conflicting on the subject, there 
was evidence sufficient to support a decision that the ma- 
chine was unfit for the purpose for which it had been ob- 
tained, and did not fulfill the spirit or terms, even, of the 
representations or warranty. The evidence was to the 
effect that the machine was taken under an agreement 
to try it, and if it was satisfactory or as warranted, the 
vendee was to pay for it; if not as represented, then there 
was to be no payment,—or, in other words, it was not a 
sale. Under such facts and circumstances a rescission 
was proper for a breach of the warranty. (Cooper v. Hall, 
22 Neb. 168, 28 Am. & Eng. Ency. Law 818, 819 and notes.) 

It was shown that the defendant notified the agent of 
the company of a rescission of the contract and offered 
to deliver the machine to said agent. Of this offer there 
was not proven a direct refusal, but it was testified that 
the agent requested a further trial of the machine, which 
was not granted; but within the terms of the contract 
there was a sufficient tender of a return of the machine. 
(Close v. Crosslund, 47 Minn. 500; Paulson v. Osborne, 87 
Minn. 19; Champion Machine Co. v. Mann, 42 Kan. 372; 
Thayer v. Turner, 8 Met. [Mass.] 550; Barnett v. Stanton, 
2 Ala. 181; T'hornton v. Wynn, 12 Wheat. [U. 8.] 183; 
Sycamore Marsh Harvester Co. v. Grundrad, supra.) 

The instruction of which complaint was made was ap- 
plicable to the evidence and within the governing rules 
of law; hence was not erroneous. It follows that the 
judgment will be 

AFFIRMED. 
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GILBERT D. HENDRIX, ADMINISTRATOR, APPELLANT, V. 
GEORGE L. RICHARDS ET AL., APPELLEES. 


FILED FEBRUARY 23, 1899. No. 8718, 
1. Guardian and Ward: TRANSFER OF PERSONALTY. A transfer of the 


personal property of a minor by his guardian must be authorized 
or directed by the proper court of probate. 


2. A guardian of a minor, to whom a note and its 
accompanying mortgage were made payable, resigned the 
guardianship and his successor was appointed. The outgoing 
one retained the note and mortgage and delivered to the incom- 
ing one a sum of money and some personal property in lieu 
thereof, or as a consideration for the retention by the former of 
the note and mortgage. in the absence of evidence that the 
ward received the benefit of said money and property, held that 
the attempted transfer of the note and mortgage was not ef- 
fective. 


3. 


: MorTGaGrEsS: PAYMENT. Parties who had purchased the land 
on which the mortgage herein in question rested as a lien, sub- 
sequent to the resignation of the guardian who retained it in 
his possession, and who had knowledge of his resignation and 
who had an examination of the probate records made which 
disclosed no order of the court for the transfer, paid said former 
guardian the amount due on the debt evidenced by the note and 
the mortgage. Held, That said payment furnished no forceful 
defense against an action by an administrator of the deceased 
ward’s estate in which a foreclosure of the mortgage was sought, 


APPEAL from the district court of Cass county. Heard 
below before RAMSEY, J. Reversed. 


D. O. Dwyer, for appellant. 
A. N. Sullivan, contre. 


Harrison, C. J. 


It is disclosed by the record herein that Charles II. 
Dill, who was then the duly appointed guardian of Otis 
M. Hendrix, sold, under order of the district court of 
the proper county, an interest of his ward in a piece of 
real estate, and to secure the payment of all or a portion 
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of the sum bid for such interest in the real property—- 
the debt being evidenced by the promissory note of the 
purchaser—received a mortgage on real property. Sub- 
sequently, Charles I. Dill resigned or withdrew from the 
guardianship and George H. Hendrix was appointed. 
The mortgaged land was sold to George L. and Otis C. 
Richards, who are the appellees herein, and they assumed 
and agreed to pay the mortgage debt, and they asserted 
in the answer in this action that they paid it to Charles 
M. Dill, but after he had ceased ty be the guardian of 
Otis M. Hendrix. Dill, however, released the mortgage 
of record at time of the alleged payment and, apparently 
as guardian, he signed the discharge. Both George B. 
Hendrix, the guardian, and Otis M. Hendrix, the ward, 
died and Gilbert D. Hendrix was appointed administra- 
tor of the estate of the latter, and in the course of his 
duties instituted this suit to procure a foreclosure of the 
mortgage on the land owned by the Richards. They 
pleaded payment, that to Charles H. Dill being the one 
relied upon. Charles IH. Dill was allowed to become a de- 
fendant, and in an answer admitted his appointment as 
guardian of Otis M. Hendrix, the sale of his ward’s in- 
terest in certain land, and the reception of the note and 
mortgage in suit as evidence of a part of the consideration 
to be paid for the real estate; that he afterwards resigned 
the guardianship and was released therefrom and his 
successor appointed, to whom he pleaded he paid full 
value for the note and mortgage and thus became their 
owner. ‘There was evidence which tended to establish 
that, instead of delivering the note and mortgage to his 
successor as guardian, he gave such party some money 
and some articles of personal property and kept the note 
and mortgage. It was also of Dill’s answer that the 
Richards had paid to him the amount due on the note 
and mortgage and he released the latter of record. Is- 
gues were joined, and a trial thereof resulted in a judg- 
ment for the defendants, from which the plaintiff has 
appealed. 
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In regard to the duties of a guardian it is said in sec- 
tion 8, chapter 34, Compiled Statutes 1897: “Every guard- 
jan appointed * * * shall have the care and man- 
agement of the estate of the minor;” and of the conditions 
of the bond which it is prescribed a guardian shall give 
is, “To dispose of and manage all such estate and effects 
according to law, and for the best interests of the ward.” 
(Compiled Statutes 1897, ch. 34, sec. 9.) In section 27 of 
the same chapter it is provided as follows: “The courts 
of probate in their respective counties, on the applica- 
tion of a guardian, or of any person interested in the es- 
tate of any ward, after such notice to all persons inter- 
ested therein as the court shall direct, may authorize or 
require the guardian to sell and transfer any stock in 
public funds, or in any bank or corporation, or any other 
personal estate or effects held by him as guardian, and 
to invest the proceeds of such sale, and also any other 
moneys in his hands, in real estate, or in any other man- 
ner that shall be most for the interest of all concerned 
therein, and the said court may make such further orders 
and give such directions as the case may require for man- 
aging, investing, and disposing of the estate and effects 
in the hands of the guardian.” A fair construction of 
the foregoing language leads to the conclusion that if 
the guardian desires to dispose of the ward’s property 
of the nature described in the law, he must submit the 
matter to the proper probate (county) court and obtain 
its order that it be done. ‘The words of the section are 
“may authorize or require,” and the meaning seems per- 
fectly clear; a sale or transfer of the property of the ward 
must be by the authorization of the court. (Boisseau v. 
Boisseau, 52 Am. Rep. [Va.] 616; 4/cDuffie c. Melntyre, 32 
Am. Rep. [S. Car.] 500; Slisher v. Hammond, 63 N. W. 
Rep. [Ia.] 185; Bates v. Dimham, 12 N. W. Rep. [Ia.] 309.) 

The guardian knew or must be charged with notice 
that the note and mortgage could not be transferred 
without the order of the probate court and were held 
in trust for the ward; furthermore, there was no evidence 
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that the money and property alleged to have been given 
in consideration for the transfer were properly used or 
applied or went to the benefit of the ward. In absence 
of evidence of the latter fact, equity cannot relieve the 
parties or sanction the acts as not having resulted in 
any harm. (I/cDuffie v. MeIntyre, supra.) The appellees, 
the Richards, knew that the securities were trust securi- 
ties, that Dill had held them as guardian, and, prior to 
the payment to him, his guardianship, his trust relaticn, 
had ceased. It was also shown that they knew that no 
sale or transfer of this note and mortgage had ever been 
ordered by the county court. It was stated in evidence 
that they had the probate records examined, and were 
told that the transaction was all right; but no order for 
the transfer appeared of record, and it was not shown 
herein that any had in fact been made. It is not con- 
tended that there had been any. Under such circum- 
stances the Richards made the payment at their peril and 
must abide the consequences. The ward, or the adminis- 
trator of his estate, could foreclose the mortgage as the 
proper owner thereof. (9 Am. & Eng. Ency. Law 148, 
149.) It follows that the judgment of the district court 
must be reversed and a decree entered here of foreclosure 
‘of the mortgage for the amount due thereon. 


JUDGMENT ACCORDINGLY. 


ALVA NOBLE V. HARRISON D. NEAL. 
FILED FEBRUARY 23, 1899. No. 8763. 


3, Bill of Exceptions: AUrnENTICATION. If a bill of exceptions lacks 
authentication, it will not be considered. 


: EVIDENCE DISREGARDED. If there is no bill of exceptions, 
a question, the consideration of which necessitates an examina- 
tion of the evidence, will be disregarded. 


Error from the district court of Pierce county. Tried 
below before ROBINSON, J. Affirmed. 
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O. J. Frost, for plaintiff in error. 
G. T. Kelley, contra. 


HARRISON, C. J. 


In this, an error proceeding, in which the reversal of 
the judgement of the district court of Pierce county is 
asked, it is argued that the verdict of the jury before 
which the cause was tried was contrary to, or not sus- 
tained by, the evidence; also, that the trial court erred 
in giving certain designated instructions to the jury. The 
determination of any of the points presented would ne- 
cessitate an examination and consideration of the evi- 
dence introduced on the trial. There is in the record a 
document which purports to be the bill of exceptions, but 
it lacks the authentication by the clerk of the trial court, 
and cannot be considered (//ale v. Sheehan, 52 Neb. 184), 
and the questions which call for an examination of the 
evidence must be disregarded. (Aitken v. Rawlings, 52 
Neb. 539.) It follows that the arguments herein are with- 


out avail, and the judgment must be 
AFFIRMED. 


WILLIAM H. GREEN, APPELLANT, V. ISABELLA HE. MORSE 
ET AL., APPELLEES. 


FILED FEBRUARY 23, 1899. No. 10501. 


Appealable Order: Frxine SuPERSEDEAS Bonp. An appeal will not lie 
from an order fixing the amount of a supersedeas bond in an 
application for, and in response to which there has been allowed, 
a writ of assistance to gain possession of real property pur- 
chased at judicial sale, 


APPEAL from the district court of Douglas county. 
Heard below before Fawcerrr, J. Appeal dismissed. 


George E. Pritchett, for appellant. 
Wright & Thomas, contra. 
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Harrison, C. J. 


In an action of foreclosure of a real estate mortgage, 
in which a decree of foreclosure was rendered and a sale 
of the property involved made thereunder, the appellant 
became the purchaser of said property, and after confir- 
mation of the sale a deed of the property was executed 
and delivered to him, which, it appears, he exhibited 
to Isabella E. Morse, who was in possession of the prem- 
ises, and demanded of her the surrender of possession, 
which she refused. Appellant then made application to 
the district court wherein the foreclosure suit had been 
conducted for a writ of assistance to put him in posses- 
sion of the property. After a hearing the writ was 
granted, but at the same time the court fixed the amount 
of a supersedeas bond. The party on whose application 
the order for the issuance for the writ was made has 
appealed to this court and asks that the order be modified 
by omission therefrom of the portion in which the super- 
sedeas bond was fixed, and as thus modified the order be 
affirmed. : 

It is not questioned herein that an appeal will lie from 
an order which grants or refuses a writ of assistance. 
The appellant has recognized the appealability of such 
an order. By this appeal he complains not of the entire 
order, but of the portion by which there was fixed a hond 
and countenanced a supersedeas of the order for the writ. 
If it be conceded—and we do not decide it—that there 
may be an appeal from such an order, the further ques- 
tion arises, might the party against whom the order was 
directed, or against whom the writ of assistance was ob- 
tained, in an appeal from the order be allowed the benefit 
of a supersedeas? It is provided in section 677 of the 
Code of Civil Procedure: “No appeal in any case in 
equity, now pending and undetermined, or which shall 
hereafter be brought, shall operate as a supersedeas, un- 
less the appellant or appellants shall, within twenty days 
~ next after the rendition of such judgment, or decree, or 
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the making of such final order, execute to the adverse 
party a bond with one or more sureties as follows: * * * 
Third—When the judgment, decree, or order directs the 
sale or delivery of possession of real estate, the bond shall 
be in such sum as the court, or judge thereof in vacation, 
shall prescribe.” The order for the writ of assistance was 
in effect for a delivery of the real estate to be describe: 
therein to the appellant, and would seem to be just such 
an order as is mentioned in the portion of the Code which 
we have quoted; but it may be further said that if it was 
not directly within a provision of the Code, the court 
might in its discretion allow a supersedeas. (//ome Fire 
Ins. Co. v. Dutcher, 48 Neb. 755.) 

This appeal was in effect or in fact from the order al- 
lowing or fixing the supersedeas. The supersedeas would 
not deprive the appellant of his writ of assistance; it 
would but delay its operation; hence the order did not 
affect a substantial right within the meaning of section 
581 of the Code of Civil Procedure, by which section a 
final order is defined. It follows that the appeal must be 


DISMISSED. 


JACOB ZIMMERMAN V. KEARNEY COUNTY BANK.” 
Fitep FEBRUARY 23,1899. No. 8693. 


1. Instructions: REPETITION. It is not error to refuse to give an in- 
struction, the substance of which is embodied in one given in 
charge to the jury. 


: DiscrepITING EVIDENCE. An instruction which refers to a 
designated portion of evidence in such manner as to tend to 
wholly discredit it in the estimation to be given it by the jury 
may be refused. 


3. Note: INDORSEMENT: EVvmENcE. In an action between an indorsee 
of a promissory note and the maker, the admissions or state- 
ments of the indorser made subsequent to the indorsement may 
not be received in evidence to impeach the validity or weaken 


*Rehearing allowed. 
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the force of the indorsement or the transfer of title evidenced 
by it. 


4, Witnesses: Cross-E:XAMINATION. A party may not cross-examine 
a witness in regard to matters of which said party could not in- 
troduce .evidence in chief on his part, or as such evidence in 
chief, and afterwards contradict the answers to the cross-exam- 
ination. (Johnston v. Spencer, 51 Neb. 198; Myers v. State, 51 Neb. 
517.) 


5. Review: ConFLicTine EVIDENCE. A verdict on conflicting evidence, 
of which there is sufficient favorable to sustain it, will not be 
disturbed on review. 


Error from the district court of Kearney county. 
Tried below before BEALL, J. Affirmed. 


Ed L, Adams and F’. G. Hamer, for plaintiff in error. 
J. L. McPheely, contra. 


HARRISON, C. J. 


This action was instituted by the bank to recover an 
amount alleged to be its due from the plaintiff in error on 
a promissory note of which he was the maker, and of 
which the bank asserted it had become the owner before 
maturity and in good faith by purchase from the firm of 
Finch & Paddock, to which the note had been, as payee, 
executed and delivered. The execution and delivery of 
the note were admitted, the usurious nature of the con- 
tract which it evidenced was pleaded, and it was further 
pleaded in defense that the bank was not an innocent 
purchaser of the instrument in suit. The only issue con- 
tested during the trial was the innocent or bona fide char- 
acter of the bank’s purchase or ownership of the note. 
The bank was given a verdict and judgment, to reverse 
which is the purpose of the present. proceedings in this 
court. 

It is argued that the trial court erred in the refusal to 
give the following instruction to the jury: “Where usury 
in the original transaction is shown, it is not sufficient for 
the plaintiff to show the payment of value. He must 

55 ; 
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show also that he purchased in good faith. A statement 
by him that he did not know or have reason to believe 
there would be a contest over it is not sufficient to show 
good faith.” There was no error in the refusal to give 
said instruction, for two reasons: one of which is that 
the subject was fully covered in an instruction given at 
the request of the parties who offered the one quoted, 
and the second reason is. that the latter part of the in- 
struction refused referred specifically to a fragment of 
testimony and stated that it could not be given a stated 
significance, which, if conceded to be true, yet to so state 
might have induced the jury to entirely disregard any 
such testimony or not allow it the weight to which it 
would be entitled. 

During the trial there was read in evidence the deposi- 
tion of W. H. Paddock, one of the members of the firm, 
the original payee and indotser and guarantor of the pay- 
ment of the note in suit. When his deposition was taken 
he was cross-examined for the plaintiff in errer, and dur- 
ing such cross-examination was interrogated in regard 
to an interview and conversation with the payor of the 
note subsequent to its alleged purchase by the bank in 
which it was asserted the witness lad made certain state- 
ments relative to the sale of the note which tended to iim- 
peach the validity thereof or to show that it in fact had 
never occurred. The answers of the witness to these 
questions were in the nature of denials of any such state- 
ments or admissions on his part. Witnesses were pro- 
duced for plaintiff in error by whom it was offered to 
show that the witness Paddock had taken part in the 
conversations relative to which he had been cross-ex- 
amined, and that the adinissions attributed to him had 

_been made during such conversations. 

In this action between the indorsee of the note and its 
maker, these alleged admissions of the witness Paddock 
covld not be received to impeach the validity or destroy 
the ferce of the indorsement or its sale which the in- 
derecment evidenced. (Coon v. Nock, 27 Il. 235; Stacy 
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-v, Baker, 1 Scam. [Il].] 417.) This being true, the cross- 
examining parties could not have proved these admis- 
sions as a part of their case or evidence in chief, and 
could not cross-examine in regard to them and contradict 
the answers of the witness. (Johnston v. Spencer, 51 Neb. 
198; Afyers v. State, 51 Neb. 517.) 

In regard to the questions litigated, the evidence was 
conflicting, and we cannot say that the verdict of the 
jury was without sufficient evidence to support it; and 
in accordance with the well established rule, it will ns 
be disturbed. The judgment is | 


AFFIRMED. 


INDEX. 


Accessories. See INDICTMENT AND INFORMATION, 


Actions. See ConrractTs, 7, 9-11. CREDITORS’ BILL. MORTGAGES, 
15. REMOVAL OF CAUSES. TAXATION, 15. 

1. A proceeding in a mortgage-foreclosure suit for judg- 
ment for rents and profits against signers of a super- 
sedeas bond, held not an independent suit requiring issu- 
ance and service of summons. Lowe v. Rilcy...... efosensness - 


2. A petition joining several parties as defendants, if it 
states a joint act relative to a tort which may from its 
nature be joint or committed by persons in combination, 
is net open to attack by demurrer on the ground of mis- 
joinder of parties defendant. Stuart v. Bank of Staplehurst, 


3. Two causes of action on two separate contracts cannot be 
united in one petition unless each cause of action affects 
all defendants. Barry v. Wachosky.......-.0e.00. aloo eae 


Adjournment. See Courts, 1-3. 

Administration of Estates. See EXECUTORS AND ADMINISTRATORS. 
Affidavit. See ATTACHMENT, 2. EXECUTIONS, 4, 5. 

Alibi. See InstRucTions, 1. 

Alimony. See Divorce, 1-7. 


Alteration of Instruments. 

A written instrument signed by one party with the intention 
that the other shall sign it, which is changed in any man- 
ner altering its legal effect, and by that other signed in its 
altered condition, does not become binding on the former, 
unless he learn of and ratify the change. McGavock v. 
Morton ....e0. severe cees ee eer eer ee eres 


Animals. ° 
1. At common law every one was liable for injuries commit- 
ted by his cattle while trespassing upon pne lands of 
others. Lorance v. Hillyer... .ccececccaee wipalegelereteaiedteale-ece 


2. The herd law does not do away with the common-law lia- 
bility of owners of trespassing animals. Id. 

3. The object of the herd law was to give one injured by ani- 
mals trespassing upon his cultivated lands the right to 
take possession of such animals, invest him with a lien 
thereon, and the right to hold such animals until his dam- 
ages were adjusted. Id. 
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Animals—concluded. : 

4, 1f the common-law rule has been modified by the herd law, 
the extent of the modification is to limit the Hahbility of 
the owner of trespassing animals to damages comiitted 
by them upon cultivated lands. - Id. 


5. A city lot on which are planted fruit trees is cultivated 
land, within the meaning of the herd law. Id. 


6. The remedy afforded by the herd law to one injured by 
trespassing animals # not exclusive. Id. 


Appeal. See Review. 
Appeal Bonds. See REVIEW, 75-82, 


Appearance. 

1. A general appearance.in an action by a defendant confers 
jurisdiction over his person, though no summons was ever 
served upon him. State v. Smith.... cc ccce ese ce nce ceeeeees 

2. Unless the petition discloses that the court has no jurisdic- 
tion defendant must challenge the court’s attention 
thereto by special appearance, and, if that be overruled, 
stand upon his special appearance, or plead want of juvis- 
diction as a defense in his answer to the merits of the case. 
LOWE Os, SR CI e556 5:3 0 scae aca veiece Rar Rca 4 0 RR Saie ia ea. 0 5446 48g b6 89.8 oie 

3. Defendant did not waive lack of jurisdiction, where he 
appeared specially and objected to jurisdiction, and, upon 
the overruling of the objection, pleaded in his answer as 
a defense the court’s want of jurisdiction over him. Barry 
DV. WAChOSKY.. 0. ccc cece een eeneeees sate eee oes seneees se eeees 


Appraisement. See EXEcuTIONS, 1, 2. 


Arbitration and Award. 
1. Under a submission to three arbitrators, the award of 


two to be binding, a further provision that the award. 


should be in writing, signed by three of the arbitrators, 
held not to invalidate an award by two of them. City of 
O'Neill v. Clark...... duahesNatensiaidiesa gsr Syste Sieg! ata eseielelate: otieate 


2. Under the statute arbitrators must, in their award, state 
‘separately their findings of fact and conclusions of law; 
but this requirement is met if the finding is as certain ag 
is required of the verdict of a jury. Jd. 


3. A singl® cause of action having been submitted to arbitra- 
tion, an award whereby the arbitrators “find for the plain- 
tiff, assess her damages” at a sum named, and “award” her 
that sum, is a sufficient separate finding of facts and of 
law. Id. 


Assignments. See LANDLORD AND TENANT, 5. NEGOTIABLE IN- 
STRUMENTS, 4-9. 

i. A contract imposing on a party having an interest in the 

profits of land purchased by another for speculation a duty 
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Assignments—concluded. 
to pay the taxes and make sales, held assignable. Alden v. 
Frank Improvement CO... ccccccccscenccesncesteveesscssesese 


2. An assignment of a party’s “right, title, and interest” held 
to be an assignment of the benefits of the contract and not 
a repudiation of its burdens. Id. 


Assignments for Benefit of Creditors. See VoLUNTARY ASSIGN- 
MENTS. 


Assignments of Error. See REVIEW, 15-22. 
Assistance. See INJUNCTION, 2. 


Associations. See BUILDING AND LOAN ASSOCIATIONS. INSUR- 
ANCE, 7-11. 


Attachment. 
1. Assets of an insolvent bank are not subject to attachment 
at the suit of a creditor while they are in possession of a 
bank examiner acting under authority of the state bank- 
ing board. Andrews v. Steele City Bank. ..... ccc ccc ene eens 


2. While a notary public may not take the affidavit of his 
client for the purpose of procuring an attachmeut, the 
taking of an affidavit as indicated is a mere irregularity, 
and the defect may be cured by amendment. Dobdbry v. 
Westerie Mfg, Co.ccccccccccccccccsvcccessssvesscvevesnvevons 


38. In a suit on an attachment bond, where averments of the 
petition are put in issue by the answer, the burden is upon 
plaintiff to establish that the ground stated in the affidavit 
for attachment did not exist. Jandt v. Deranleau......... F 

4. In an action on an attachment bond the defendants who 
undertake to make proof of facts justifying a resort to 
attachment should be permitted to introduce testimony 
relevant to that issue. Id. 


5. One who by voluntary transfer acquires rights in personal 
property after a writ of attachment has been levied 
thereon is bound by an adjudication in the attachment 
case of the validity of such attachment. Nagle v. First 
Nat. Bank Of OMAN... cc ccccccccccccrcccccceerecveeseveccees 

6. Where a will vests title to realty in an executor and directs 
him to sell it and pay the proceeds to heirs, they have no 
interest in the realty as such, and it cannot be seized on 
attachment by their creditors. Arlington State Bank v. 
PAUTSER coc cecenccsccecveceneeesseereseeenecseenessess eeeeee 


Attorney and Client. See PRINCIPAL AND AGENT, 5. 
' Attorneys’ Fees. See PARTITION. WILLS, 3. 


Banks and Banking. See ATTACHMENT, 1. CORPORATIONS, 4, 5. 
1. The owner of a general deposit of money at the time of a 
bank failure is not entitled to a preferred claim against 
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the assets in the hands of a receiver of the bank. Schncl- 
Vitig 0... StOtG oasis vidisis SininccS cena 6 b.8 58 we eee oe eee Totelestevastatctavs!s 


2. Directors of a national bank who knowingly make and 
publish false statements and reports of the bank’s finan- 
cial condition, with intent to deceive, may, in an action for 
deceit, be liable for damages suffered by persons who be- 
lieved and acted upon such statements and reports. Stuart 
». Bank of Staplechurst..... Siraenwee ee Wiese etees eece se 


3. The liabilities imposed by the national banking law for 
violations of its provisions do not preclude an action for 
deceit, Id, 


4. Statements and reports made to the comptroller and pub- 
lished in the newspapers havé among their purposes that 
of conveying information to persons who contemplate 
dealings with the bank. Id. 


Beneficiary Societies. See INSURANCE, 7-11, 


Bill of Exceptions. See REVIEW, 23-27, 
1. A bill of exceptions must be presented to the trial judge 
for settlement, and when settled it must be signed by him, 
and he must certify that it is allowed. Woolworth v. Parker, 


2. The settlement and allowance of a bill include statements 
in the heading and body relative to what it contains. Id. 


3. In authentication the use of “testimony” will not invali- 
date the bill where it is apparent that word was used in 
the sense of “evidence.” Id, 


< 


Bills and Notes. See NEGOTIABLE INSTRUMENTS. 
Bona Fide Purchasers. See NEGOTIABLE INSTRUMENTS, 15-17, 


Bonds. See INsuNcTION, 1. REVIEW, 75-82. 


Signers of a contractor’s bond held liable for payment of 
claims of laborers and material-men. Morton v. Harvey.... 


Building and Loan Associations. 


1. In foreclosure by a foreign building and loan association 
the rate of interest is not regulated by chapter 14, Session 
Laws of 1891, which relates solely to domestic associations. 
National Mutual Building & Loan Ass'n v. Keeney......eeceee 


2. In foreclosure the rights of a foreign association with re- 
spect to interest are governed by chapter 44, Compiled 
Statutes, and where more tllan ten per cent interest has 
been contracted for or received, the penalties against usury 
should be enforced. Jd. 


Building Contracts. See Conrracts, 12. 


Burden of Proof. See ATTACKMENT, 3. MUNICIPAL CoRPORA- 
TIons, 11, 
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Cancellation of Instruments. See EXECUTORS AND ADMINISTRA~ 
TORS, 7. FRAUDULENT CONVEYANCES, 5, VENDOR AND 
VENDEE, 11. 

1. To entitle one to be relieved from his contract on the 
ground that he was induced to make it by false represen- 
tation, he must plead and prove that the other party made 
the representation, that it was false, and that it was be- 
lieved and acted upon. Murphey v. Illinois Trust & Savings 
Bank .....-. ay ele arias shaytoSonallonbacave.slateca’ee tite base ee sera ahs enable eet 519 


2. Where part consideration for a right of way deed is the 
promise of a railroad company to construct and operate a 
line of road over grantor’s land, the failure of the company 
to perform its agreement does not entitle the grantor to a 
cancellation of the deed. Ifoseley v. Chicago, B. d Q. R. Co.. 636 
Stewart v. Chicago, B. & Q. BR. CO. cccccvccceccvcccccccccens O41 


Carriers. 

1. One shipping goods consigned to himself, his agent, or to 
the order of either, will be presumed to have intended to 
retain the title in himself, but such presumption may be 
rebutted by proof. Alissouri P. R. Co. UV. LAU... cece eee e eee 559 


2, Whether passengers on a railway train have exercised the 
required care to ascertain whether they are on the right 
train or in the proper car to reach their destination is 
gencrally a question of fact to be submitted to the jury. - 
Spirk v. Chicago, B. d& Q. BR. CO. cc ccc ecccceeceeee tia ieltate etien2 565 

3. In an action against a carrier for wrongfully ejecting 
passengers from a train, damages assessed by the jury held 


inadequate to compensate plaintifis for the loss shown. 
Id. 


Cattle Stealing. See LARCENY. 


Chattel Mortgages. See FIxrTunres, = 
1. A chattel mortgage generally will be construed to secure 
the debt and not merely its evidence, and, while the orig- 
inal debt remains, the 1uortgage will not be defeated by a 
change in its form. Arlington Mill € Elevator Co. v. Yates.. 286 


2. Mortgage describing the chattels as situate in a certain 
building where they had not yet been but were afterward 
plaeed, cid not void for the misdescription. Id. 


3. The statute whereby a chattel mortgage ceases to be valid 
against creditors or subsequent purchasers or mortgagees 
in good faith after, the expiration of five years from the 
‘filing thereof, protects only creditors, purchasers, and 
mortgagees whose rights accrued after the five years. Id. 


4, A mortgage to secure the payment of a debt evidenced by 
a note may be shown to be one of indemnity. Honaker v. 
VESEY secccccvecnvncceccecsarenees teececes Orem e ee ceccsseenes 413 


5, An indemnity mortgage cannot be foreclosed by original 
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Chattel Mortgages—concluded. 
mortgagee or an assignee until damages, against which the 
indemnity was given, have been suffered. Id............4 


6. The lien is not divested, nor the mortgagee’s right of pos- 
session impaired, by any mere irregularity in the manner 
of conducting the foreclosure sale. Tackaberry v. Gilmore.. 

7. A rent lien created by the lease of a hotel eld inferior to 
the lien of a subsequent chattel mortgage on furniture 
placed in the hotel after the lease was executed. New Lin- 
cola Hotel Co. v. SOUS... ccc cece eeeee Sas Geter edjoeeeeg eats 


8. Where the owner of attached chattels mortgaged them to 
creditors other than plaintiff in attachment, and the peti- 
tion in the attachment suit was subsequently amended to 
state a different cause of action, and the attachment was 
afterward held good on motion to discharge it, the mort- 
agees, in an independent action, were not permitted to 
assail the attachment. Nagle v. First Nat. Bank of Omuha.. 


Church. See Rrxicrous SocIETIES. 
Cities. See MunxictpAL CORPORATIONS, 
Clergymen. See RELIGIous SOCIETIES. 


Clerk of Court. 
1. Ordinarily, the clerk of one court has not the authority 
to authenticate transcripts of the records kept by another 
court. Comstock v. Kerwin........+ waaay Sas 0 Ge a.dileshe'gieseiatiere ahs 


2. Where, by his answer, defendant concedes that he received 
and receipted for certain money as clerk of the district 
court, and has paid a portion of it to his successor in office, 
he is still presumed to retain the balance in custodia legis, 
notwithstanding the fact that he may actually have paid it 
out on an ineffectual garnishment. Baker v. Peterson...... 

3. Money about to be paid to a clerk of the district court, 
to be by him distributed under a decree, cannot be reached 
by garnishment issued out of the county court against one 
of the distributees. Sturtevant Co. v. Bohn Sash & Door Co.. 


Collateral Attack. See CilATTEL MorTcaces, 8. EXECUTORS AND 
ADMINISTRATORS, 10. JUDGMENTS, 7. RECEIVERS, 1. 


Common Law. 
So much of the common law of England as is applicable and 
not inconsistent with the federal constitution and the 
state constitution and laws is in force. Loranee v. Hillyer. . 


Compromise and Settlement. See RECEIVERS, 5. 
Settlement field void for mistake or fraud. North Nebraska 
Fair & Driving-Park Ass'n UV. BOL... ccc ccccccsceeecccccevens 


Conditional Sales. See Sass, 2. 


Consideration. See EsTorprEn, 1. MorTGAGEs, 4-7, 
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Contempt. 


1. The power to punish for contempt is incident to every ju- 
dicial tribunal, without any express statutory aid, and may 
generally be exercised only by that tribunal whose order 
has been violated or proceedings interfered with. Ne- 
braska Children’s Home Socicty v. State.......ccesceeeeeccacs 765 


2. A judge in vacation, vested by law with jurisdiction to 
conduct certain proceedings, has the inherent power, inci- 
dent to that jurisdiction, to hear and determine proceed- 
ings for contempt for the purpose of enforcing his orders 
in the principal matter. Id....... stececece se eeeesecnees -. 766 


3. Contempt proceedings may be punitive merely, or they 
may be remedial, to compel obedience to an order for the 
time resisted. Id. 


4. It is not necessary in a contempt proceeding that the de- 
fendant be formally arraigned. Id. 


5. Where a contempt proceeding is instituted by information 
and a rule to show cause, it is the duty of defendant to file 
an answer it he desires to traverse the facts charged, and 
on failure to do so the court may treat the facts alleged 
in the information as confessed. Id. 


6. If the terms of an information in contempt clearly show 
that the act complained of was willful, the information 
will not be held bad for the failure to use the word “will- 
ful.” Id. 


7. Where the object of a contempt proceeding is to compel 
obedience to an order which may still be obeyed, it is not 
error to sentence the defendant to imprisonment until he 
shall obey such order, and, in addition, to impose a rea- 
sonable fine for’ past disobedience. Id. 


8. Mere error or irregularity in a judicial order, or in the pro- 
ceedings leading thereto, will not excuse disobedience of 
the: Orders: cL iescss:s5055700s Sie are Sele Cini eee eajais oie ewe lec orate ae 765 


9. In a contempt proceeding based on the alleged violation 
of a judicial order, such order may be examined only with 
a view to ascertaining whether it was coram judice. Id. 


10. It is not error for a judge who, within his authority, has 
made an order in vacation, to refuse to transfer to an- 
other judge, for hearing, a proceeding in contempt based 
on the disobedience of such order. [d.......ccccceeeeeee « 766 


Contracts. See ALTERATION oF INSTRUMENTS. ASSIGNMENTS. CAN- 
CELLATION OF INSTRUMENTS. MUNICIPAL CORPORATIONS, 
1-3, 7. NEGOTIABLE INSTRUMENTS. SALES. STATUTE OF 
Fraups. TRUSTS, 4. VENDOR AND VENDEE. 


Concurrence of Minds. 


1. That a binding contract may result from an offer and ac- 
ceptance, it is essential that the minds of the parties meet 


812 
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Contracts—continued. : 


2. 


= 


10. 


11. 


at every point, and that nothing be left open for future ar- 

rangement. Krum v. CROMBErIAIN. 0... cece eee eee tees eweene 220 

A concurrence of minds is essential to the creation of a 

contract, unless in cases of estoppel. McGavock v. Morton.. 385 
Consideration. . 

The consideration of a contract need not move to promisor, 

a disadvantage to promisee being sufficient, though prom- 
isor derives no benefit therefrom. Faulkner v. Gilbert..... 544 
Construction. . 

While a court may construe and enforce contracts duly en- 

tered into, it is not the province of the judiciary to make 

contracts for parties. Te Poel v. ShuUtt.. ccc cecceeeceevecves 592 
Damages for Breach. 


. Where part consideration for a right of way deed is a rail- 


road company’s promise to construct and operate a line of 
road over grantor’s land, and such company fails to keep 
its promise, grantor’s remedy is by an action at law to re- 
cover the damages resulting from the company’s failure to 
perform its contract. Moseley v. Chicago, B. & Q. R. Co.... 636 
Stewart v. Chicago, B. dQ. BR. CO... cc ceeceeves ie wierane,e-os0 oe. 641 
Parol Evidence. 
A written contract cannot be varied, modified, or contra- 
dicted by parol evidence of a prior or contemporaneous 
agreement between the parties. Te Poel v. Shuti..... veces 592 
Performance. 


. In suing on a contract consisting of reciprocal promises, 


to be concurrently performed, the plaintiff must allege 
either performance on his part or a tender of performance 
before suit brought. Burwell v. Wilson... ...scereceeseees 396 


Rescission. 
One is not entitled to a rescission of a contract who is un- 


willing to perform his part of the agreement. Te Poel v. 
DY (2 a is Seine sce esies bWisipiareete.s see. 592 


Severable Agreement. 
Where in a contract there are several undertakings, each 
supported by a distinct consideration, the contract is gen- 
erally severable, and suit may be brought on one undertak- 
ing without showing plaintiff’s compliance with the whole 
contract. Burwell v. Wilson.......cecceeeens on eeees veeesees 396 
Third Persons. Actions. 
Where one makes a promise to another for the benefit of a 
third person, the latter may maintain an action upon the 
promise, though not a party to the consideration. Morrill 
DV. SKINNET. .cececeeveveces «+ 164 
Where one makes a promise to another for the benefit of a 
third person, the latter may defend the contract against 
an attack for fraud, 008 V, GO0S8...,..ccceceeeeeeseeceeese 294 


er a] 
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Contracts—concluded. 


12. 


Building contract and contractor's bond held to contain a 
promise to satisfy claims of laborers and material-men. 
Morton 0. HArecy..cccccccccccceesccveeces WE isieh deb dere wi ee SNe 8 


Contribution. See TENANTS 1N CoMmMON, 2. 


Conversion. See PLEDGES, 3. 


Conveyances. See VENDOR AND VENDEE. 


Corporations. See BuriDING AND LOAN ASSOCIATIONS, WILLS, 5. 


1. 


Costs. 


Liability of Stockholders. Actions. Parties. 
In an action to hold liable to creditors of a corporation 
certain of its stockholders because, as found by the court, 
the property conveyed by such stockholders in payment for 
their stock was greatly overvalued, a judgment against the 
stockholders was improperly rendered in view of the fur- 
ther finding that defendants acted in good faith. Penfield 
M, Dawson Town & GAS CO... ccecacseccccnccccececcecaneeeee 


. In suing a corporation the summons need not describe it 


as such. German Ins. Co. v. Frederick.........0.06+ stererelwiae ea 


. A petition, at least after answer to the merits, is not open 


to attack Because it does not allege the corporate character 
of defendant. Id....... Pee oN ee ee Core ck 


. In a suit by a receiver to enforce individual liability of 


stockholders a creditor cannot intervene unless plaintiff 
abuses his trust or acts in bad faith. Brown v, Brink...... 


. An action for the enforcement of the individual liability of 


the stockholders of a banking corporation must be prose- 
cuted by one creditor for the benefit of all, or by the re- 
ceiver of the corporation, Id. 


Officers. Injunction. 


. A stockholder may obtain an injunction to restrain per- 


sons claiming to have been elected directors from acting as 

such, when the election was illegal and void. Reynolds v. 

BridentRhal ....ccccccccecccccececectcearesesessessesecceseees 
Preferring Creditors. 


. A corporation may not prefer a debt owing to its director, 


secretary, and treasurer. Seeds Dry-Plate Co. v. Heyn Photo- 
Supply COrcccvcccccevcese PeTerrerererereererr eT Terre rr eee ey 


. In the absence of actual fraud an insolvent corporation 


may prefer one or more of its creditors to the exclusion 


of others. Id. 
Right to Vote Stock. 


. Right to vote stock does not exist until it has been reg- 


istered in the name of the person seeking to vote it. Reyn- 
olds v. Bridenthal. oc... cc ccc ee eee ees SYeTPreeerar irre erry rir 


See PARTITION. WILLS, 3. 


Where a reversal is entered in an error proceeding, plaintiff 


231 


538 


539 


606 


280 - 


214 


280 
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Costs—concluded. 


in error may recover his costs made in the supreme court, 
but the costs which accrued in the district court abide the 
final determination of the cause. National Masonic Accident 
ASS a. BULT Co ecsce tesco Saab bia. ob aa Sel we ENS SITE BN BOE Go eT AE Te 


Counties. See MANDAMUS, 3. 


1. 


In the absence of a contract to the contrary, the first 
county clerk of a newly organized county, who compiles a 
numerical index therefor, is entitled to a compensation of 
fifteen cents for each necessary entry, to be paid by county, 
Bastedo v. Boyd County... ccc ccccccccccecnceccccceeeeeeeeees 


. A petition by a private individual in a suit on county war- 


rants disclosing that they were for road district funds, held 
defective where there was no allegation that the warrants 
were issued to road supervisors, as required by law. Pol- 
lock v. Stanton County. ....ccceccccccccccccrccesceees Siaiostae 


County Clerk. See Counrizs, 1. 


County Court. See Courts, 6,7. REvirw, 8. 


Courts. Sce APPEARANCE. CLERK oF Court. CoNTEMPT. RE- 


1, 


MOVAL OF CAUSES. 
Adjouriment. & 


Where the record shows an order adjourning court to a 
future day in the term, and judicial proceedings carried 
on in the interval, it will be presumed, in favor of regu- 
larity, that there has been a reconvention and an express 
or implied vacation of the order of adjournment. Green 
DV. MOS. esscrccccvrccccccccescevccevacccessesscscessvcnsce 


A court may revoke an order of adjournment and recon- 
vene. Id. 


. An adjournment of court to a subsequent day in the term 


is merely an intermission, and neither adjourns the term 
nor deprives the judges of control of the proceedings. Id. 


Jurisdiction. 


. Jurisdiction of the subject-matter is the power to hear and 


determine the cause. State v. Smith............ Sie eia! 00:8 See 8d 


. The supreme court has original jurisdiction in actions of 


mandamus. Id. 


. A county court has jurisdiction, within the statutory limit 


of amount, in actions to recover damages for breach of 
covenant against incumbrances. Hesser v. Johnson......... 


. The fact that land is situate in a state where covenant 


against incumbrances runs with the land does not affect 
the question of jurisdiction in an action on such a cove- 
nant. Id. 


. A district judge is without authority to render. in vacation 


a money judgment, and consent of parties will not confer 
such authority. Gamble v. Buffalo County....... Staidaseanevayaere 


100 


. 399 


391 


41 
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Courts—concluded. 


9. A district court has no jurisdiction to render a judgment 


in an action pending in one county dismissing such action 
from the district court of another county. Lefferts v. Bell.. 


Covenants. See Courts, 6, 7. 
1. The only difference between a personal covenant and one 


running with the land is that the latter inures to the bene- 
fit of subsequent holders. Hesser v. Johnson....... dachelee seks 


. Covenants of warranty in a deed for the conveyance of 


real estate, not broken when made, pass with the title, 
though the subsequent conveyances are by quitclaim deeds. 
Trowell V. StCvenS...cccccceerscvecee tee ais eaters rere re 


An action cannot be maintained on a covenant of warranty 
of title, where it appears there has been no actual eviction 
or surrender of possession of the granted premises by rea- 
son of a paramount title. Id. 


. A decree canceling a deed under which grantee asserted 


title, the appointment of appraisers, under the occupying 
claimants’ act, to assess the value of the improvements, and 
the confirmation of the report of the appraisers, aloné do 
not amount to an eviction, where the owner of the para- 
mount title has neither elected to accept the value of the 
Jand nor to pay the occupant the value of his improve- 
ments, and the physical possession of the latter has not 
been disturbed. Id. 


Coverture. See HUSBAND AND WIFE. 


Creditors’ Bill. See FRAUDULENT CONVEYANCES, 5, 
1. In absence of special circumstances rendering a levy of 


execution inadequate, a judgment creditor cannot invoke 
the aid of equity to subject the land of the debtor to the 
payment of the judgment. Morrill v. Skinner.......... sone 


. Evidence held to sustain a finding for plaintiff. Millard v. 


PArsell cocscccccecccceee eae sare a5 a G58: 6 ae t'0'(6 do 60, asso) 8,0 be: wraveree 60 


. Where the legal estate of a judgment debtor has been ex- 


hausted, a creditors’ bill will lie to subject to the payment 
of the judgment land in which his estate is equitable only, 
Id. 


. Matters which might have been urged in defense of an ap- 


plication for a deficiency judgment cannot be urged in de- 
fense of a creditor’s suit to enforce such judgment. Id. 


. In a suit to subject alleged fraudulently conveyed realty of 


a judgment defendant to payment of judgment there is no 
foundation for an ordinary judgment against his transferee 
as a co-defendant, if there is a failure to allege that the 
title of said property by such transferee has been conveyed 
or subjected to a lien whereby the relief sought has been 


248 


158 


329 


165 


178 
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Creditors’ Bill—concluded. 
rendered unavailable. First Nat. Bank of Plattsmouth v. 


GIDEON wrrcccccccccrcevcnrceseccccscesececenssscvncssensoscs 246 * 
b. Decree for defendant held sustained by the evidence. Par- 
lin v. Ulrich..... eet e ccm n snes cena sees ccerettnsessccssecsssose 100 


Criminal Law. See HomicipE. Instructions, 1, 4, 11. 
Accessories. 
1, The effect of section 1 of the Criminal Code is to make the 


aiding, abetting, or procuring of another to commit a 
felony a substantive and independent crime. Oerter v. State, 135 


Estoppel. 


2. In a criminal prosecution the state cannot invoke against 

accused the doctrine of estoppel. Bailey v, State......0.... 706 
Evidence. Conviction. 

3. To sustain a conviction it is not enough for the state to 
show that the prisoner has violated the spirit of the stat- 
ute, but the evidence must show beyond a reasonable doubt 
that he has offended against the letter of the law. Id. 


Malice. 

4. “Malice” donates that condition of mind which is mani- 
fested by intentionally doing a wrongful act without just 
cause or excuse, and means any willful or corrupt intention 
of the mind. McVey v. State... ..cccccccccccccccsccsecsccese 471 


Plea in Abatement. 
5. A plea in abatement may be made when there is a defect in 
the record which is shown by facts extrinsic thereto. State 
MW. Bailey ccccocceccccccroccoes Sa) er5: G0 acasasendiorey eave ecess siete cis’sie'o'ee DOL 


6. Matters cannot be presented by plea in abatement which 
are triable under a plea of not guilty. Id. # 


%. In a prosecution for selling intoxicating liquor to an In- 
dian, whether the person named in the information as hav- 
ing purchased the liquor was, or was not, an Indian cannot. 
be raised by a plea in abatement. Id. 
Rebuttal. . 

Testimony purely rebuttal in its nature may be given by 

a witness whose name is not indorsed upon the information. 
McVey V. State. ccccsccccnccsssccessscceseves OT vol 


2 


Cross-Examination. See CrmmnaL Law, 8. WITNESSES, 5, 
Custom and Usage. See MasTrR AND SERVANT, 4. 


Damages. See ANINALS. BANKS AND BANKING, 2, CONTRACTS, 
5. MUNICIPAL CORPORATIONS, 4-6. REPLEVIN, 9. 
1. In an action for damages for personal injuries evidence of 
plaintiff’s complaints of such suffering as would probably 
be caused by the injuries may be admitted. Omaha Street 
R. Co. vo. Emminger...eccccee eee eeiat eet e eeeieiee ae sere +e. 240 
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Damages—concluded, 


2. 


In an action for personal injuries plaintiff may recover the 
reasonable value of the services of a physician, though his 
bill has not been paid. Id. 


. Where medical experts testified to results which, in their 


opinion, would follow from personal injuries and to other 
results liable to follow, held not erroneous to instruct that 
plaintiff was entitled to recover such damages as the jury 
believed from the evidence she might labor under in the fu- 
ture as the result of the injuries. Id. 


. In an action for personal injuries plaintiff may make proof 


of such physical pain and mental suffering as resulted from 
thesinjury. Lis ssid cay dices owe acres eevee geste Sakeles 


. Where judgment was rendered for $10,080 for personal in- 


juries, upon review the filing of a remittitur for $5,080 was 
made a condition of affirming the judgment to the extent 
OF '$5 000. Lb slew eacastcaral oie sd: bee on abi Bin a alatacd we w0 6 0S @aNS o eie tea eee 


. Jury’s assessinent of damages for the wrongful ejectment 


of passengers from a train held inadequate. Spirk v. Chi- 
CAG0; Bik Qi RE COsii.6 5056 week B84 Bie be SEE a SORES Awe es 


Deceit. See BANKS AND BANKING, 2-4. CANCELLATION OF INSTRU- 


MENTS, 1. 


Decrees. See JUDGMENTS. 


Deeds. 


See CANCELLATION OF INSTRUMENTS, 2. COVENANTS. MortT- 
GAGES, VOLUNTARY ASSIGNMENTS, 


1. A deed of quitclaim passes only the interest of the grantor, 


subject to any equities which might be enforced against 
him. Arlington Mill & Elevator Co. v. Yates... .cccscscccoee 


. Grantee in a quitclaim deed takes only the grantor’s exist- 


ing interest, and the after-acquired title of his grantor in 
the property does not pass to grantee. Trozell v. Stevens... 


. By virtue of section 51, chapter 73, Compiled Statutes, an 


after-acquired interest in realty by a grantor inures to the 
benefit of the grantee when the deed purports to convey 
a greater estate than the grantor owns at the time of the 


. conveyance. Id. 
. An after-acquired title does not inure to the benefit of the 


grantee, where the deed of conveyance under which he 


claims has been canceled and annulled by a decree of court.. 


Id. 


. The surrender of an unrecorded deed by the grantee to the 


grantor will uot reinvest the title in the latter. Brown v. 
FLQTUINGM, os ss58 cho ib abe aS EDGE a ELSE big Co euerer tain oa gs 


. The destruction of a deed, after its delivery, does not divest 


the title of the grantee. Id. 
56 
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Deeds—concluded. 

7. Where a deed is delivered to the grantee by the grantor, it 
at once becomes operative as a conveyance, if such was the 
intention of the parties, though the instrument was not to 
be recorded during the lifetime of the grantor. Id. 


Demand. See REPLEVIN, 4. 

Deputy Sheriff. See ExEcurions, 3, 

Descent. See WILLS, 8. 

Descent and Distribution. See ExrcuTORS AND ADMINISTRATORS. 
Description. See CHATTEL MORTGAGES, 2. 


Dismissal. See REVIEW, 58. 

Where a partnership was defendant in a suit, the filing of a 
petition in which the suit was changed to an action against 
individual members was held an abandonment of the ac- 
tion against the firm. Wiyton v. Smith.........000- ei etere . 299 


Divorce, 
: Alimony. 
1. A wife, by praying for a reasonable sum as permanent ali- 
mony, elects to take such sum in lieu of dower in her hus- 
band’s lands. Waltow v. WallOR.. ccc. eee eens set eeeeceereee 103 


2. The amount allowed as alimony should be just and equita- 
ble, due regard being had for the rights of each party, the 
ability of the husband, the estate of the wife, and the char- 
acter and situation of the parties. Id. 


3. A decree awarding the wife $5,000 as permanent alimony , 
and $700 as counsel fees affirmed, under facts stated in 
opinion. Id. 

4, Depreciation in value of husband’s property held not a suf- 
ficient ground for modifying a judgment against him for 
permanent alimony. Beard v. Beard. .cssccseccssccaeesees 754 


5. Where judgment has been rendered against a husband for 
a certain sum in full of the wife’s claims upon him or his 
property by reason of their former marriage relations, the 
court, after term, has no jurisdiction to modify the judg- 
ment solely because of a change in the circumstances of 
one of the parties. Id. 


6. A judgment determining the share of the husband’s prop- 
erty to which the wife is entitled as permanent alimony is 
conclusive unless assailed in a direct proceeding. Id. 


7, Section 27, chapter 25, Compiled Statutes, relating to modi- 
fication of allowances for alimony, held not applicable to a 
judgment against a husband for a certain sum in full of 
the wife’s claims upon him or his property by reason of 
their former marriage relations, Id. 


Divorce—concluded. 


8. 


10. 
il. 
12, 
13. 
14, 


15. 


16. 
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Custody of Children. 
When a decree of divorce has settled the custody of chil- 
dren in one of the parents, the court should not, in habeas 
corpus proceedings, give them into the custody of the 
other, by committing them to the care of strangers with 
whom that other makes his home. Norval v. Zinsmasier.. 


Letreme Cruelty. 


. Evidence held to sustain a finding that a husband falsely 


charged his wife with adultery, and that the false charges 
constituted extreme cruelty. Walton v. Walton............ 


No conduct on the part of a wife, short of notorious and 
shameless unchastity,—if that does,—justifies her husband 


in calling her a “whore.” Id............005 sieaeueite eeeees 
No conduct on the part of a wife that does not threaten 


great and iminediate bodily injury will justify her husband 
in beating and choking her. Id. 


A husband who falsely charges his wife with unchastily, 
accuses her on the streets with being criminally intimate 
with other inen, calls her vile, opprobrious, and degrading 
names, and beats and chokes her, is guilty of extreme cru- 
elty, justifying a divorce. Id. 

A husband’s act, is not deprived of its legal character of 
“extreme cruelty” because his conduct was the result of 
his insanely jealous temperament, actual insanity not ap- 
pearing. Id. 


It is a general rule that a husband’s cruelty caused by the 
conjug'al misconduct of his wife is not ground for divorce, 
but where the husband’s cruelty was disproportionate to 
his wife’s offense, her conduct affords him no justification, 
and the cruelty entitles the wife to relief. Id. 


Whether a wife’s disobedience of her husband, her miscon- 
duct, or impropriety, caused or provoked the husband's 
cruelty toward her is a question of fact. Id. 


Whether the cruelty inflicted by a husband upon his wife 
because of her disobedience, impropriety, or misconduct 
was. so far disproportionate to her offense as to be unjus- 
tifiable is a mixed question of law and fact, to be deter- 
mined in any case from the facts and circumstances. Id. 


Documents. See EVIDENCE, 6-10. 


Dower. See Divorcr, 1 


Duress. See MorRTGAGES, 8. 


Ecclesiastical Law. See RELIGIOUS SocIETIES. 


Ejectment. See Exsrnent Domatn, 1. Pupiic Lanps, 1. 


1. 


Plaintiff must recover on the strength of his title, and 


158 


102 


103 
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Ejectment—concluded. 
cannot rely on the weakness of defendant’s. Comstock v. 
KAD oss laren 6 8 Seo os eee) Are PGE Rea eee iw ase eee Nee RG Lee 1 


2. Where appraisement has been made under the occupying 
claimants’ act, the unsuccessful occupant cannot be ousted 
of possession of the premises until the successful owner 
has elected to pay, and has paid, the appraised value of 
the improvements or elected to accept the value of the 
land, and the ocenpant has refused to pay the same. 


Trowell V. SUCven$.. ccc ccecescccecncccetecccereeeseecererens 330 
3. Findings and judgment for defendant held not supported 
by the evidence. Brown v. HartMan....cccceccceeuesecnees 341 


Election of Remedies. See Divorce, 1. MortcaGcEs, 15. Re- 
View, 52. 


Elections. See MANDAMUS, 3. 

A nomination to public office made by four out of twenty- 
eight inembers of a county committee chosen by a political 
party is invalid, where previous notice of the time and the 
place of the meeting of the committee has not been given 
to the other members thereof. State v. Smith............. 41 


Eminent Domain. See Purtic LANps, 2. 
1. The owner cannot maintain ejectment for land upon which 
a corporation has, with his prior assent or subsequent 
acquiescence, constructed and put in operation a railroad 
used by it in its business as a common carrier. Chicago, 
B. & Q. BR. Co. v. Englehart... cc cece Siasee© cola Wess Savetienes 444 


2. A railroad constructed upon land with the permission or 
acquiescence of the owner becomes a permanent structure, 
and the resulting right to compensation is a mere personal 
elaim which will not pass to a purchaser of the land, ex- 
cept under the terms of an express grant. Id............. 445 

3. The agreed consideration for the grant of right of way for 
a railroad is conclusively presumed to include the value of 
the land conveyed and all damages to the grantor’s ad- 
jacent lands resulting from the uou-negligent construction 
and operation of the road. Moseley v. Chicago, B. & Q. R. 


Equalization. See ALUNICIPAL CORPORATIONS, 10. 
Equity. See QuIETING TITLE, SuBROGATION. 


Estoppel. See CriminaL Law, 2. MorTGAGES, 9. PRINCIPAL AND 
AGENT, 2. . : 

1. Where payee accepts a note as a gift from the maker and 
abandons lucrative employment in accordance with his 
wish and in reliance on payment of the note, neither the 
maker nor his legal representatives will be permitted to re- 


N 
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Estoppel—concluded. 


w 


Error. 


sist payment on the ground that there was no considera- 
tion for the promise. Ricketts vu. Scuthorn....... 6. cee ee eee 


A purchaser of land at execution sale, where an apparently 
valid mortgage has been deducted as a prior incumbrance 
for the purpose of appraisal, is estopped from denying the 
validity of such mortgage. Arlington Mill & Hleratur Co. 
Ve YUC8 o cawnd 085 ieee Sig Wis avs wt ad “6.5: 6 cajo ye 8 Wigia, Sea Ts ajetapeleegiare atts 
Where a receiver has been appointed for a firm, and . 
partner, after having sent money to one who had previ- 
ously made the firm a loan, procured the allowance against 
the firm of the entire amount loaned, without knowledge 
of the lender, and the latter accepted a dividend, it was 
held the lender was not estopped to assert that the money 
paid by the partner was received in part payment of the 
firm debt. Foss rv. Streator... ccc cece eee cece ene neers 
Where the subject-matter in dispute is the present right 
of possession of real property, there is no estoppel estab- 
lished as against plaintiffs by merely showing that during 
their minority their guardian received a portion of the 
purchase price paid for said property by the defendant and 
used it for the maintenance and education of such minors. 
Rowe v. Grins. ccc cece rece cece cece enn n eee e een ennes 


See REVIEW. 


Evidence. See CriminaL Law, 8. DAMAGES, 1-4. INJUNCTION, 1. 


1. 


Mecuanics’ Liens, 2. MUNICIPAL CORPORATIONS, 12. 
PLEADING, 9. REVIEW, 29-40. STREET RAILWAYS. TRIAL, 
3, 4. 
“Testimony” and “evidence” are not synonymous terms, 
the latter being the generic term, and the former applica- 
ble to a species or kind of evidence. Woolworth ve Parker. . 


Evidence held insufficient to sustain conviction of one 
charged with receiving stolen cattle. George v. State...... 


In a suit between an indorsee of a note and the maker, ad- 
missions or statements of indorser, made subsequent to the 
indorsement, may not be received in evidence to impeach 
the validity, or weaken the force of the indorsement or the 
transfer of title evidenced by it. Zimmerman v. Kearney 
County Banks co cccs ccc cece ence ewe ees Perstetiehe shotese tage eteiere te . 
Book of Rates. 
Book of rules relating to duties of inspectors of cars held 
admissible in evidence in an action by a servant who was 
injured while using a defective brake. Union Stock-Yards 
Co. V. GOOdWIN ... 6. 6c cece eee eee ose bes db ee 668 eee Beaare etardiles 
Court Records. 
A transcript of the record of a foreign court is not admis- 
sible in evidence, unless authenticated according to section 
414 of the Code, Comstock v. Kerivin....ccccccueerensecneee 
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Evidence—continued. 


Documents. Indorsements. Letters. 


6. Introduction of writing will not carry with it indorse- 


ments unless the offer is broad enough for that purpose. 
Pt) ero ener rt rey nee em or ea a IT ee aera 


. In the foreclosure of a mortgage securing a bond, identi- 


fication of the bond held sufficient to justify its admission 
in evidence. Northwestern Mutual Life Ins. Co. v. Butler..... 


. A letter duly addressed, stamped, and posted is presumed 


to have reached the addressee in the usual course of mails, 
but the presumption may be overcome by proper evidence 
that the letter was not received. Nationul Masonie Aceidcnt 
A889 Dic ABUT 5.0 hvded soe eae Ww ataipre 64S w Seda ELTA ra ovo. RS o SIeS Ise 


. Whether a letter addressed, stamped, and posted reached 


10. 


11. 


12. 


13. 


14 


its destination in the usual course of mails is a question of 
fact to be determined from the evidence. Id. 

To render admissible a self-explanatory letter, that to 
which it is an answer need not be offered in evidence. New 
Hampshire Trust Co. v. Korsmeyer.cccccceccceeccvens eer re 

, Foreign Laws. 

The statute of another state will be presumed to be the 
same as that of the forum, the contrary not appearing. 


Fisher v. Donovan ..scceeevees dF xecdesSiera-o espe ane aatG BSG ele ete orereCare SO 


Inferences. 
A jury may draw rational, reasonable, and logical infer- 
ences from facts proved or admitted. Union Stock-Yards 
CO, Ui GOODWIN iiss Siig see CEES ow Sa a Sea's ba Sle eee baa Re SS is 8S 
Injured Limb. 


In an action for personal injuries the right of plaintiff to 
exhibit an injured limb should not be denied on the ground 


that she is young, handsome, and attractive, and conse-— 


quently that the sympathies of a jury composed of men 
would be unduly excited in her behalf. Omaha Street R. 
Co. v. EMMINGer... ccc ccccccccneces ELE aise: ehein bee asae as wba. iealacs 


Pleadings. 
A pleading is not competent evidence, in favor of the party 
whose pleading it is, of the facts averred therein. Green v. 
ML OP SE: s sisie Sin visia-sertahe Gi eed ieaeine oe e's oases Gd SATEG wie eecees 


Parol Bridenee. Contracts. 


. As between original parties to a note and those not inno- 


16. 


cent purchasers it may be shown by parol that one signing 
his name in blank on the back of the note was an accom- 
modation indorser. Dremel v. PUSSY... cc cece ce cece wee cens 


In a suit on an insuranee policy issued on an application 
containing misstatements, parol evidence may be admitted 
to show that the application was written by insyrer’s 


199 | 


437 


138 


244 


392 


30 
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Evidence—coneluded. 
agent, and that insured truthfully stated the facts to the 
agent. German Ins, Co. v. Frederick... ccc. ccces ec see evans 


17. Parol evidence is not admissible to contradict a written 


contract. Te Poel v. Shutt......... beg: 88 W658, Sane PASS wis re a-elone 5 


- Exceptions. See REVIEW, 41-43. 
Exchange of Property. See VENDOR AND VENDEE, 7. 


Executions. See EsTopret, 2. Forcisyrr ENrry AND DETAINER. 
MorTGAGES, 13, 26. TAXATION, 17. 
Appraisement. Notice. 

1. A defendant, appealing from an order confirming a judicial 
sale of land, cannot be heard to complain that his interest 
was not singled out for appraisement, when the appraise- 
ment was the total value of the land less only liens which 
from their nature would have to be deducted from such de- 
fendant’s interest. Toscan v. DevrieS...... cece e sc cen eee nees 


2. The owner of real estate which is about to be sold under a 
decree of foreclosure is not entitled to notice of the time 
and place of making the appraisement. Mayinn v. Pickard, 


Deputy Sheriff. 

3. Where a decree of foreclosure directs the sheriff to make 
a sale of the mortgaged premises, the deputy sheriff has 
authority to act in the matter, and may execute the decree 
for and in the naine of his principal. Jd. 


Eaamination of Debtor. Affidavit. 

4. An order for the examination of a debtor and his debtors 
in aid of execution may be vacated when procured solely 
on an affidavit wherein the averments are upon informa- 
tion and belief. Clarke v. Nebraska Nat. Bank........ Seiceeecs 


5. The facts in an affidavit for an order for examination of 
the debtor in aid of execution should be set forth by posi- 
tive averments, and not upon information and belief. Id. 


Order of Sale. 

6. A clerk’s order of sale is not necessary to the execution of 
a decree directing realty to be sold by the sheriff. Bristol 
Savings Bank v. FPield........... See CRS Meg So Sle ee ee see ays 

Sheriff’s Deed. 

7. A sheriff’s or master’s deed, executed after confirmation of 
sale and before supersedeas of that order, and delivered 
after judgment of affirmance and filing of a mandate, is 
regular. Green V. MOrs€.....ccescccseneeeneeeeeereeseees eee 


Special Master. Oath. 

8. If a special master appointed to make a judicial sale is re- 
quired to take an oath, it will be presumed, in the absence 
of a showing to the contrary, that such oath was taken. 
Toscan 0, DEvrige..cssercecersesesnevenyecneeraggeetersseeet 
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Executions—concluded. 


9. 


10. 


The statute does not require that a master commissioner 
appointed to make a mortgage foreclosure sale shall take, 
subscribe, and file an oath. George v. Keniston...........6. 


A master commissioner appointed to make a judicial sale 
has authority to administer the oath to the appraisers. Id. 


Executors and Administrators. See EsToprEn, 1. REvIEw, 56. 


1. 


La 


WILLS, 5. 
A district court has power to enjoin executors from di- 
verting trust property, to annul conveyances executed by 
them in violation of their trust, and to require the interest 
of a beneficiary, if not exempt, to be applied to payment 
of his debts. Arlington State Bank v. Paulsen.........005. : 


Conveyanees. Powers. Subrogation. 


. It will be presumed that executors are invested with power 


to carry out testator’s intention with reference to the dis- 
position directed by him to be made of his property. Id. 


- Will construed, and held to give executors power to convey 


realty only to a bona fide purchaser. [d...........0 cece eee 


Transfer by executors to an heir, under an agreement re- 
quiring her to mortgage the realty for their benefit and 
reconvey it, held a voluntary conveyance, and, as to her and 
her grantees with notice, void at the suit of the estate and 
its creditors, and at the suit of prior judgment creditors of 
the beneficiaries of the estate. [d. 


. The presumption is that an executor with power to sell and 


convey land has no power to mortgage it, but such a pre- 
sumption may be overthrown, where the entire will evinces 
testator’s intention to clothe the executor with power to 
execute a mortgage. Id... ccc ccc cee cece nee eeeees 


. Whether a conveyance by executors who have an interest 


in testator’s property was made in execution of their trust 
or as a transfer of their individual interest is a question of 
intention, and where the conveyance shows it was made 
in execution of the trust it will be so construed. Id. 


. Where executors with authority to sell realty and pay the 


proceeds to heirs conveyed it, without consideration, to 
an heir who mortgaged it for the benefit of the executors, 
the conveyance and the mortgage were properly canceled 
in a suit by creditors of the heirs, but the mortgagee was 
held entitled to judgment against the estate for so much of 
the money borrowed from him as was actually applied to 
allowed claims and liens against such estate. Id. 


Final Aecount. 


. An executor’s final account shopld not be approved and the 


executor discharged, until the trust has been fully exe- 
ented, Caicherd v, KiQCNON. cer geceenevenseetetes trees Seeeees 
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Executors and Administrators—concluded. 
Trewnbrances. Extension. Damages. 

9. An executor may be liable for the damages resulting from 
his act in procuring extension of time for payment of a 
mortgage on the estate bequeathed. Id. 

Notice of Application for Letters. 

10. Notice of the hearing of an application for letters of ad- 
ministration cannot be collaterally attacked by one not 
interested in the estate. Jarkson vu. Phillips........ 00.0000 

Right to Bring Suit. . 

11. A foreign executor or administrator may maintain a suit 

in Nebraska. fd. 


Exemption. See HomMEstEAD. 

False Representations. See CANCELLATION OF INSTRUMENTS, 1. 
Fees and Salaries. See COUNTIES, 1. 
Final Order. See REVIEW, 44-49, 

Findings. See ARBITRATION AND AWARD, 2, 3. JUDGMENTS, 7. 
Fines. See CONTEMPT, 7. 


Fixtures. 
1. Articles which may or may not become attached to the 
~ freehold, according to circumstances, will retain their char- 
acter of personalty by virtue of a contract between vendor 
and vendee to that effect, when the rights of innocent pur- 
chasers relying on their apparent character are not in- 
volved. Arlington Mill & Elevator Co. v. Yates...........005 
2. Where one buys an engine for his flour-mill and gives a 
chattel mortgage to secure the purchase price, he thereby 
evinces his intention that the engine shall retain its status 
as personalty, though attached to the freehold, and it will 
be so regarded whenever the rights of innocent third per- 
sons will not be prejudiced. Ldwards & Bradford Lumber 
COs Be AROS 6 ba scab ole 54 aie ie 58 ie LER ANAT hed Ob 88 eee Ee 
3. Findings that equipments of .a saloon were part of the 
realty Jield sustained by the evidence. Grand Island Bank- 
ing Co. v. Koehler. .......e cee eee aie whsaee'e GER as Bisvts oOo eue eae Q 


Forcible Entry and Detainer. 

An action in forcible entry and detainer lies in favor of a pur- 
chaser at judicial sale to recover possession of the premises 
purchased when the judgment debtor was in possession at 
the time the judgment or decree was rendered whereunder 
the sale was made. Green v. ALOr8€. 1... cece eee eee eee ney 


Foreclosure. See TAXATION, 13-15. VENDOR AND VENDEE, 8, 


Fraternal Beneficiary Societies, See INSURANCE, 7-11, 
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Fraud. See Lrurratron or Actions, 3. MorTGaGes, 8. STATUTE 
OF FRAUDS. 


Fraudulent Conveyances. See CREDITORS’ BILL. EXECUTORS AND 
ADMINISTRATORS, 4. 


1. In absence of fraud a debtor, while retaining dominion 
over his property, may prefer certain creditors to the ex- 
: elusion of others. Blair State Bank v. Stewart. ...ccceceeeee 


2. The right of a debtor in failing circumstances to prefer 
some of his creditors is subject only to the limitation that 
the transaction resulting in the preterence must be an hon- 
est one, and not designed to hinder, delay, or defraud other 
ereditors. Tachkaberry v. Gilmor€. ccc ccc cccccecnecerseeece 


3 


The character of a transaction by which a creditor obtains 
security from an insolvent debtor depends upon the mo- 
tives of the parties. Id. 


4. Disparity between the value of security and the debt se- 
cured is a circumstance to be considered ‘in determining 
whether there was a fraudulent intent in a transaction by 
which a creditor obtained security from an insolvent 
debtor. Id. 


5. A creditor whose claim has not been reducéd to judgment, 
and who has not a general or specific lien on his debtors’ 
property, is not entitled to have such property impounded 
as security for the claim, nor to an injunction restraining 
his debtor from disposing of property, nor to a decree can- 
celing fraudulent transfers already made. Alissouri, Kansas 
& Texas Trust Co. v. Richardson... ccccecccceeeeeee aiasie Relaiecns 


Gambling. See GAMING. 


Gaming. P 
One charged only with setting up and keeping gaming tables 
and gambling devices cannot be convicted on evidence that 
he aided and abetted another in comunitting the offense 
charged. Ocrter Vv. Staté.....cccceccccncceccnseereeetececes 


Garnishment. See CLERK oF CouRT, 2, 3. 
Gifts. See EsTorret, 1. 
Government Land. See Pusiic Lanps. 


Guaranty. 
1, The extension of time to a principal debtor is a sufficient 
consideration to support a guaranty by a stranger of the 
payment of the new obligation. Faulkner v. Gilbert...... : 


2. The party to whom a guaranty of payment for goods to be 
sold in the future is addressed is not required to notify 
the guarantor of the acceptance of such guaranty in ad- 
vance of extending the proposed credit thereon. Standard 
Oil CO. V, HOCSC.,carecereccvensceccseccssesstnegteerssseses 


617 
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Guaranty—concluded. 


3. 


Liability of guarantors for balance of an account against 
debtor, where the guaranty was as follows: “We do hereby 
guaranty the payment of.any purchases of oil he may make 
of your company within the next year, to an amount not 
exceeding $300.” Id. 


Guardian and Ward. See EsTrorret, 4. 


1. 


2. 


A guardian’s sale of a minor’s personalty must be author- 
ized by the court. Hendrixv v. Richards. .......ccceceeeeees 


Where a guardian resigned his trust and turned over to 
his successor money and property in lieu of a note for 
trust fuhds secured by mortgage, it was held, in absence of 
proof that the ward received the benefit of such money 
and property, that the attempted transfer of the note and 
mortgage to the resigning guardian was not effective. Id. 


. In a suit to foreclose a mortgage given to secure funds of 


a ward, it was held no defense for defendant to show that 
he bought the land and paid to the ward’s guardian, who 
had possession of the mortgage, the amount due thereon, 
where defendant knew that such guardian had previously 
resigned his trust, and that the court records failed to dis- 
close authority for a transfer of the mortgage to him. Id. 


Habeas Corpus. See Divorce, 8. 


1. 


A writ issued by competent authority may -not be disre- 
garded because allowed on an insufficient petition, a writ 
so allowed not being void. Nebraska Children’s Home So- 
ciety v. State.......a- i Ba xcarahasa enshe skated s6/0 io ssuralafe «\aterecale eieielars’sieng 


. Where a writ directed to the sheriff proves unavailing to 


produce the prisoner, the court, by order, may require any 
party to the proceeding who is shown to have control of 
the prisoner to produce his body. Id. 


Harmless Error. See INSTRUCTIONS, 10. 


Herd Law. See ANIMALS. 


Homestead. : 7 
1. Homestead rights cannot be divested by the act of the 


husband alone. Mforrill v. SKinner. cc. ccc cee ee wees 


. The wife’s right of homestead is not defeated, where she 


remains in occupancy, and the husband abandons her and 
lives elsewhere. Id. 


. Where a homestead is sold to satisfy a mortgage, the owner 


may have his homestead exemption set off to him from the 
surplus after payment of the mortgage, and before any of 
the proceeds are applied to debts which are subject to the 
homestead exemption. Ido... . cece cece cece cece crete eee etaes 


. An executory contract for the sale of realty purchased for 


a homestead may be enforced as security for purchase- 


794 
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Homestead—coneluded. x 
‘ money, though not signed by vendee’s wife. Jackson v. 


Phillips ......0.00. Seeders eiSlee SV sle wee $ ofeietece: ala os Wise ais acd aeons 190 
5. Findings relative to an alleged homestead right held not 
contrary to the evidence. Woolworth v. Parker.........00- 417 


6. In equity the apparent lien of a judment may be removed 
as a cloud on the title of the owner of a homestead. Smith 
Di NOCUL OLD 5 eiea Sain Rein Se 84 OES o OOS AGN ate OCA CUS ee ese ase 660 


Homicide. 

An information charging that accused “then and there did 
make an assault upon William P. Wilcox with a certain 
pistol loaded with gunpowder and one leaden bullet and 
then and there him did shoot,” charges both the assault 
and the shooting to have been done with’'a pistol loaded 
as described. MeVey v. St@té.....ccccccccccccccccccetcceece 471 


Husband and Wife. See Divorce. Homesrrap. 
1. A widow does not become personally liable upon the note 
of her deceased husband by making a voluntary partial 
payment thereon. Fellers v. Penrod... ccc cece cece ce cee nee 463 


2. Within the limits of her general contractual power, a mar- 
ried woinan may enter into a contract of suretyship. First 
Nat. Bank of Chicago v. Stoll... cc. cece cece cece nec eee nee eenne 758 


3. A plea of coverture must negative the conditions under 
which a married woman is, by statute, permitted to con- 
tract. Id. 

4. A plea of coverture which merely asserts that the defend- 
ant or her separate estate received no benefit from the con- 
tract is insufficient. Id. 


Improvements. See MoRTGAGES, 23, 27. VENDOR AND VENDEE, 10. 

1. An occupying claimant may not have the land and improve- 
ments sold to-pay the parties the vatue of their respective 
interests,—at Jeast not until a time has been fixed by the 
court within which the successful owner may elect whether 
he.will accept the value of the land without the improve- 
ments, or pay the value of the improvements, and he has re- 
fused to make such election. Trowel v. Stevens............. . 330 


2. One who has occupied and improved school lands of the 
state waives his right to compensation for the improve- 
ments by electing to remove them. [use v. Rankin........ 632 

Indemnity. See CHATTEL MorTGAGES, 5. REVIEW, 60. 
Indian Reservations. See PuBLIc LANnps, 3-5. 


Indictment and Information. See Contempt, 5, 6. Hoxicipe. 
Rape, 2. 
On an information charging one as principal with having 
connnitted a felony he cannot be convicted as an acces- 
Sory, Oerter U, Stale. icreevecsocecseseccooerentereseresees 139 
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Indorsements. See NEGOTIABLE INSTRUMENTS, 13. 


Infants. See EsTrorPEeL, 4. PAanENT AND CILITD. 


Injunction. See Corporations, 6. EXECUTORS AND ADMINIS- 


1. 


_ mouth Water Co. vt. Smithicc cc ccccccccccececcecee nce ereeeees 


TRATORS, 1. FRAUDULENT CONVEYANCES, 5. JUDGMENTS, 
8-10. RELIGIOUS SOCIETIES, 4. 
In an action on an injunction bond it was eld erroneous to 
submit to the jury evidence of the expenses of an unsuc- 
cessful attempt. on motion, to dissolve the injunction. 
Pollock v. Whipple 


The remedy by forcible entry and detainer and by writ of 
assistance in the original case are concurrent, and an in- 
junction will not be allowed to restrain the prosecution 
of a case in forcible detainer merely because the district 
court might proceed by writ of assistance. Green v. Morse.. 


A litigant cannot invoke injunction to regain possession of 
realty wrongtully in possession of another, in absence of 
a showing that ordinary remedies of the law are inade- 
quate. Wehmer v. Fokengd.... se... eeee- Sealeceh Shisie hatekereahoevetere 


Defendants held properly enjoined from diverting from a 
stream the flowuge of the natural volume of water. Platts- 


Insolvency. See BANKS AND BANKING, 1. 


1. 


2. 


In absence of fraud a debtor may prefer certain cred- 
itors to the exclusion of others. Blair State Bank v. Slew- 
OPE cise tatae eat oe ne BAe e ne AS SWEETS alae ee eae Aa Ee aes 


A person asserting a claim for preference against an in- 
solvent estate has the burden of showing that such estate 
has been increased, to some extent, by the misappropria- 
tion of trust funds or property belonging to the claimant. 
Morrison v. Lincoln Savings Bank & Safe Deposit Co... 


Instructions. See NEGLIGENCE. 


1. 


Alibi. 
Where an alibi and its effect were correctly stated in an 
justruction, no harm will be presumed from the fact that 
in referring to it the court descriptively said that an alibi 
is a part of the defense. McVey v. SIQEC...... eee cece eee e ene 
Assuming Facts. 


. Where the court gave an instruction assuming the exist- 


ence of facts as to which the evidence is conflicting, the 
error is not cured by submitting special interrogatories, 
relating to such facts, and instructing that in answering 
the questions the jury is not to be influenced by the 
former instruction. Morton v. Harvey... cc cc cceeccees alesis 


The court should not give an instruction assuming the 
existence oi facts relative to which the evidence is con- 
flicting, and then submit the question of the existence of 
such facts to the jury. Id. 
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Instructions—eonciuded. 


Charge Construed as a Whole. 

4. Instructions should be considered as an entirety, and where 
they correctly state the law no criticism will be available 
which counts upon tHe fact that one instruction covers but 
a part of the entire ground. McVey v. Stute..... bees Newnes 

Diserediting Evidence. 

5. An instruction referring to a portion of the evidence in 
such a manner as to discredit it should be refused. Zim- 
merman v. Kearney County Banke. ccccccccccnccvecececsscecee 

Issues. 

6. An instruction excluding from the jury a material issue 
upon which there was pertinent evidence, held prejudicially 
erroneous. Knapp v. Chicago, K. & N. R. CO... ccc eee e eee 


A471 


800 


7. An instruction excluding from the jury a material issue held . 


not cured by another instruction. Id. 


8. It is error to direct a verdict on an issue as to which the 


© 
. 


evidence is conflicting. Morton v. Harvey........++0++ sere 
Where, in an action on an attachment bond because of an 
alleged wrongful attachment, plaintiff had made no effort 
to prove the allegation, and the court had refused to admit 
proofs contradictory thereof by defendants, held, erroneous 
to submit that issue, as one of fact, to the jury. Jandt v. 
Dervanled ceccccccccvccess /Sins9, Wiebe bigs W oie olal’e @ia'es0hgh0i0la areoise'ace 
Negligence. 


10. An instruction that “contributory negligence is based 


1 


upon, and presupposes, the negligence of the defendant, and 

cannot exist without some negligence on defendant's part,” 

criticised, but, in view of the issues, held not prejudicial, if 

erroneous. Union Stock-Yards Co. v. Goodwin...... veneeeeee 
Presumption of Innocence. 

1. Where the jury was instructed that the presumption of 
innocence continues with accused until his guilt is estab- 
lished by the evidence beyond a reasonable doubt, held not 
prejudicially erroneous to refuse to further instruct that 


such presumption is a matter of evidence. McVey v. State.. 
Repetition. 
12. It is not error to refuse an instruction like one already 
given. Zimmerman v. Kearney County Bank..........0+.00- . 
Insurance. 


1. Evidence held sufficient to sustain a verdict for plaintiff in 
a suit on an insurance policy. Phenix Ins. Co. of Brooklyn 
V. HOLCOMBE. 0... cc cece cece cence nen e eee eeennescennoe re 

Additional Insurance. Forfeiture. Waiver. 

2. An insurer, having notice that insured has obtained addi- 
tional insurance in violation of the contract, will be deemed 
to have waived its right to insist upon a forfeiture when it 


304 
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Insurance—continued. 


refrains for more than ten months from exercising its right 
and then bases an attempted cancellation upon other 
BTOUDAS. [din scrcccccecnccvccccccccccaccvccsesvevccvscsees 


3. In a suit on a policy forbidding other insurance without 


written consent of insurer, a reply defectively alleging no- 
tice to insurer that additional insurance had been obtained 
will be liberally construed. Id. 


Application. Misstatements. 


4. Misstatements in an application written by insurer’s agent 


will not defeat recovery for a loss, where insured truthfully 
stated the facts to the agent; and such facts may be shown 
by parol evidence. German Ins. Co. v. Prederick............ 


Change in Title. Partnership. 
5. In a policy, a provision forbidding a sale, transfer, or any 
‘changes in the title or possession of insured property with- 
out consent of the insurer has no application to a sale or 
transfer by one partner to another of his interest in part- 
nership property. Phenix Ins. Co. of Brooklyn v. Holcombe. . 


Construction of Policy. 


6. In contracts of insurance a construction resulting in a loss 


of the indemnity for which the insured has contracted will 
_not be adopted except to give effect to the obvious inten- 
tion of the parties. Id. 


Fraternal Beneficiary Socicties. Rights of Creditors. 


7. The rules and regulations of fraternal beneficiary societies” 


for the creation and payment of their funds to the properly 
designated beneficiaries should receive such liberal con- 
struction as to carry out the benevolent purposes sought 
to be accomplished. Fisher v. Donovan.....ecccesceecees 


8. Creditors have no right to, or interest in, a certificate in 
a fraternal beneficiary society, either before or after the 
death of the member, and they cannot participate in the 
fund derived therefrom. Id. 


9. A member holding a certificate in a fraternal beneficiary 


society may at his option change the beneficiary therein so 
long as he complies with the laws of such society and keeps 
within its limitations, and those of the statute under which 
it is organized. Id, 


10. A certificate in a fraternal beneficiary society is a mere ex- 


pectancy, and the beneficiary has no vested right therein. 
Id. 


11. Upon the death of a member holding a certificate in a fra- 


ternal beneficiary society the money arising from such cer- 
tificate vests absolutely in the beneficiary properly desig- 
nated by the member. Id. 


622 
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Insurance—concluded. 
Knowledge of Agent. 

12. An insurer committing to an agent the supervision and in- 
spection of its risks is charged with knowledge of any fact 
learned by such agent while engaged in the performance of 
his duty as such inspector. Phenix Ins. Co. of Brooklyn v. 
Holcombe 


Manufacturing Establishments. 

13. Where insured property was merchandise and machinery 
used in manufacturing, and the policy provided that if the 
insured property be a manufacturing establishment, its 
non-operation would avoid the contract, held that the in- 
sured machinery was not a manufacturing establishment 
within the meaning of the policy. Id 


Vacant Premises. 

14. A provision avoiding the policy should the premises “be or 
become vacant” held waived, where they were vacant when 
the policy was issued and insurer’s agent knew that fact. 
German Ins. Co. v. Frederick 


Interest. See BuILDING AND LOAN ASSOCIATIONS. LANDLORD AND 
TENANT, 4, TAXATION, 23, 27. 


Interlocutory Order. See REVIEW, 46. 


Intervention. See CORPORATIONS, 4. RECEIVERS, 2. 
A person claiming ownership of property in litigation may, 
at any time before trial, become a party to the action by 
intervention. MceConniff v. Van Dusen........ccceeue ivevvas 


Intoxicating Liquors. 

1. One may remonstrate against the granting of a license on 
the ground that notice of application was not published in 
the newspaper having the largest circulation, though re- 
monstrator is personally interested in the determination 
of the question. Feil v. Kitchen Bros. Hotel Co 
Feil v. Stack 


. Notice of an application for license should be inserted for 
two weeks in the newspaper published in the county, which 
has the largest circulation therein. Id. 


w 


3. Where notice of an application for license is inserted in a 
daily paper, it must be published daily for two weeks prior 
to the hearing. Id. 

4, Whether several editions of a daily paper are separate and 
distinct publications is a question of fact, to be determined, 
in the first instance, by the license board. Id. 


5. Where matter published in each of two editions of a daily 
paper is not the same, and each edition has a different 
name, and is sent to different subscribers, notice of an ap- 
plication for license is required to be inserted in but one 


539 
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Intoxicating Liquors—concluded. 
edition, and its circulation alone should be considered in 
determining whether the proper newspaper was selected. 
Id. 

6. Though notice of an application for Hicense was not inserted 
in the newspaper having the largest circulation, the publi- 
eation will not be declared invalid if bad faith cannot be 
properly imputed to the applicant in making choice of the 
newspaper. Id. 

7%. License board has no authority to designate the newspaper 
in which the publication of notices of applications for li- 
cense shall be made. Id. 

8. Evidence held sufficient to sustain verdict for plaintiff in an 
action for damages resulting from sale of intoxicating 
liquors. MMuchow Vv. Rid... ccc ccccceceececccvcccensccccenens 


Joinder of Causes of Action. See AcTIoNs, 3. 
Joinder of Parties. See AcTIons, 2. 
Judges. See Courts. 


Judgments. See Divorcn, 4-7. MortcGaces, 18. NEGOTIABLE In- 
STRUMENTS, 14. REPLEVin, 5, 6. REVIEW, 44-49. 
Change of Venue. 

1. A judgment of the district court was held void where it 
was rendered in a case transferred by the court, on its own 
motion, from the district court of another county. Lefferts 
05, Bellis ios ctiee ie ees ie es Basis SG wee ke ta set ei vere seirete we eee 

Effect of Reversal. Lien. 

2. When a judgment of the district court is reversed in an 
appellate proceeding it ceases, from the date of the reversal, 
to be a lien on the lands of the judgment debtor. Oliver v. 
DONSUNG 0 ois ie dietetic v sista aie ne wae Wisieia oe Shs o.0eias SA STR ETS Meee 
A person who purchases real estate burdened with the lien 
of a judgment will hold it discharged of sueh lien in case 
the judgment be afterwards reversed. Id. 


4, Where a judgment has been reversed in the appellate court 
the subsequent rendition of another judgment in the same 
cause will not revive the lien so as to make it effective from 
the date of the original judgment. Id, 

5. A judgment is not a lien upon an equitable interest in 
realty. Woolworth v. Parker ..ccccceccccccccccccecesceesseens 

6. Where a will vests title to realty in an executor and directs 
him to sell it and pay the proceeds to heirs, they have no 
interest in the realty as such, and a judgment against them 
is not a lien on such realty. Arlington State Bank v. Paul- 


-9 


Findings. Collateral Attack. 
7. A judgment in replevin on a general finding for defendant 
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Judgments—roncluded. 
is not subject to collateral attack for want of a finding that 
defendant, at commencement of suit, was entitled to posses-~ 
sion of the property, Ayres v. DUGYON. 0. ccc cee n wees 
Injunction. Enforeement. 

8. To justify an injunction against enforcement of a judg- 
ment in favor of a creditor, the debtor must show that by 
frand or mistake, or accident, and without fault on his part, 
he was prevented from interposing a valid defense. City of 
Broken Bow v. Broken Bote Water-WorkS C0... cece eeeeeeeeee 


9. The fact that the judgment debtor, without frand or con- 
cealment as to the facts, mistook the law and so suffered 
judgment, does not constitute a mistake which entitles him 
to relief by injunction. Jd. 


10. Pleadings and proof held insufficient to warrant an injunc- 
tion to restrain the enforcement of judgments. Jd. 


: Issues. ; 
11. Decree in equity must conform to the pleadings and proof. 
ROSS Vv. SUMNEL. oc ccc cence eee cent ee eee eneteenees 


Prineipal and Surety. 

12. Where it is disclosed in an action on a note that one maker 
is principal and the other surety, a judgment for plaintiff 
should, under section 511 of the Code, state which defendant 
is the principal debtor and which is surety. Maxwell v. Home 
Five TNS. DO. cccecccsccsscrcvsesenenserseesssessseceesssceces 

Process. 

13. A judgment rendered against a party upon whom process 
has not been served, and who has not submitted to the 
jurisdiction of the court, is unauthorized and void. Luse v. 
PONT, 55 bobo S56 A OU Sion 2G a eae eheys wets. egchees avesere 

Sufficiency of Evidence. 
14. A judgment lacks evidenee to support it where it rests 


solely on testimony irrelevant under the issues made by the. 


pleadings. Union Stock-Yards Co. v. Goodwin... cc eee euee 
Judicial Sales. See ExEcuTions. 


Jurisdiction. See APPEARANCE. Courts, 4-9. Divorce, 5. Jus- 
TICE OF THE PEACE. REMOVAL OF CAUSES, 2. 


Jury. 

In a mortgage foreclosure suit, the signers of a supersedeas 
bond were held not entitled to a jury to try issues made by 
their answer to a rule to show cause why judgment should 
not be entered against them for rents and profits. Lowe 
Vy RUM OY. heen Se CERES o Be bia: wie wrewis Wate big 019 Sierbre aia. Uo ole wie ye 


Justice of the Peace. 
1. Whether a justice of the peace, for want of jurisdiction, 
should certify an action of replevin to the district court 


548 
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Justice of the Peace—concluded. 
for trial depends on the appraisement under section 1038 of 
the Code. Ailpatrick-Koch Dry Goods Co. vu. Rosenberger...... 


we 


. A justice of the peace or county court is not ousted of juris- 
diction in a forcible entry and detainer case by the mere 
averment that it involves the question of title, but has juris- 
dicticn to proceed until the evidence discloses such fact. 


CEE CON:. Vi M OPS oie 55 ong ig 88 ORG a9 0 5 GSN N die BS eae ES aIee DEES : 
Landlord and Tenant. See ScHoot LANDS, 2. TENANTS IN Cou- 
MON, 
1. Instrument Held an executory contract for the sale of realty 
and not a lease. Jackson v. PhillipS... ccc ccc cece ween ees 


Ww 


. A rent lien created by the lease of a hotel held inferior to 
the lien of a subsequent chattel mortgage on furniture 
placed in the hotel after the lease was executed. Wew 
Lincotn Hotel Co. v. SHAS. ccc cece cece cece eee eee e ee neeee 


3. In absence of an express contract a landlord is not bound 
to repair leased premises, nor to pay for repairs made by 
the tenant. Murphey v. Illinois Trust & Savings Bank........ 


4. A lessee is entitled to interest at the rate of seven per cent 
per annum upon advance payments of rent made for the ac- 
commodation of the lessor and at his request. Missouri, 
Kansas & Teras Trust Co. v. Richardson. ..ccccsceccacsseeeneee 

5. Without the landlord’s consent, a tenant cannot, by assign- 
ing the lease, absolve himself from an express covenant to 
pay rent, or otherwise change the conditions of his obli- 
gation. Id. 


Larceny. 
Evidence held insufficient to sustain conviction of one charged 
with receiving stolen cattle. George v. State........... esti 


Law of the Case. See REviEw, 73, 74. 
License. See INTOXICATING LIQUORS. 


Liens. See ANIMALS, 3. CHATTEL MortTGaAcEs. FRAUDULENT Con- 
VEYANCES, 5. JUDGMENTS, 


Limitation of Actions. 

1. Owner’s cause of action against a city for damages to realty 
by the grading of a street accrues on the completion of the 
grade and is barred in four years thereafter. City of Omaha 
De DOD .isisg a 8 Base Role ao ae STEEDS ES ghee bea SE Sia SATE LOS 124, 

*2. A chattel mortgage is not barred by the statute of limita- 
tions on the ground that the original evidence of the debt 
would be barred, where it has been kept alive by renewal 
notes. Arlington Mill & Elevator Co. v. Yates... ccc cece eens 

3. An action for relief on the ground of fraud is barred in four 
years after the discovery of the fraud. Buerstetta v. Te- 
cumsch Nat. Bank. ....6+ easdbis Bie G6 458: ose HIE dap Cesta ese mre ego eg Talal 
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Limitation of Actions—concluded. 
4. The statute of limitations as a defense is waived, unless 
raised either by demurrer or answer. Hobson v. Cummins... 611 


5. Where a partnership was defendant in a suit, the filing of 
a petition in which the suit was changed to an action 
against individual members was held an abandonment of the 
action against the firm, and a subsequent amendment of 
such petition so as to make it run against the firm did not 
prevent the action’s being barred. Wigton v. Smith......... 299 


6. Where facts stated in an amendment to a petition consti- 
tute a separate and independent cause of action, the statute 
of limitations runs against such action until the filing of 
the amendment. Buerstetta v. Tecumseh Nat. Bank.......... 504 


Lis Pendens. 

He who intermeddles with property in litigation does it at his 
peril, and is as conclusively bound by the results of the liti- 
gation, whatever they may be, as if he had been a party to 
it at the ontset. Magle v. First Nat. Bank of Omaha......... 552 


Malice. See CrimInAL LAW, 4. 


Mandamus, 
1. A county clerk may be mandamused to omit from official 
ballots the names of persons whose nominations were void. 
State v. SMth. cc cer ccevcccccnccccccvcccsreencsscecseeeensese AL 
2. Where, by an arbitrary or capricious exercise of authority, 
a pupil has been refused admission to a school, he may be 
reinstated by mandamus. Jackson vu. State........ ceceveces 183 


3. County commissioners may be required to order a special 
county-seat election where their refusal to grant the prayer 
of a proper petition for such an election was the exercise of 
an arbitrary or capricious authority. Barry v. State....... 466 


Master Commissioner. See EXEcUTIONS, 8, 9, 10. 


Master and Servant. 

1. A corporation using the cars of other corporations, as to 
its employés, is charged with the same duty as to inspection 
as if the cars were its own. Union Stock-Yards Co. v. Good- 
WAM voce nncrn cern setae e eee ee eee eee nae seee ences eeeeneaseenee 138 

2. An employé using a car in possession of the master, but 
owned by another, assumes no greater risk than if the mas- 
ter owned the car. Id. 

3. No defect being obvious, an employé has the right to as- 
sume that a tool or appliance furnished him by his em- 
ployer is reasonably safe and fit for the purposes for which 
he is required to use it. Id... cece cece eee cence een enes 139 


4. That an employé knew of a rule or custom of his employer, 
continued in his service, and thereby assumed the risk of 
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Master and Servant—concluded. 


injury from a defective appliance, is affirmative matter of 
defense whch must be pleaded. Id. 


. In inspecting a car-krake such a test should be applied as 


would probably reveal a defect if one existed; and the 
neglect of a car inspector to make such a test is evidence 
of negligence. Id. 


. A brakeman who goes upon a car to set a brake, knowing 


that the car has not been inspected, does not for that rea- 
son assume the risk of the brake being defective. Id. 


. Facts held to justify an inference that a careful inspection 


of a brake by a competent inspector would have revealed 
its defective condition. [d.... ccc cece cece eee eee eee eenee 


8. Statement of risks of employment. Id........ceeeeee eens 


Mechanics’ Liens. See FixTuRES, 2. 
1. The statute (Compiled Statutes, ch. 54, sec. 1) gives a right 


of lien for material furnished, but does not necessarily im- 
ply raw material in the condition in which it is actually 
furnished or delivered. Grand Island Bankiny Co. vu Koehter.. 


. In determining whether items may be tacked to constitute 


a single account, the intention of the parties as shown by 
their contemporaneous conduct with reference to the trans- 
actions must be considered. Id. 


. A mortgage filed during the erection of a building on the 


premises mortgaged has priority over the rights of a per- 
son subsequently beginning to furnish materials. Id. 


Merger. See MortGaGEs, 7. 


Misconduct of Counsel. See REVIEW, 5. 


Mistake. See ComMPpROMISE AND SETTLEMENT. JUDGMENTS, 9 


Money in Court. See CLERK or Court, 2, 3. 


Mortgage Foreclosure. See EXECUTIONS, 3. 


Mortgages. See CIATTEL MorTGAGES. GUARDIAN AND WARD, 3, 


MecHanics’ LIENS, 3. TENANTS IN Cowon, 2. 


1. Facts held not to show that defendants are entitled to pro- 


2 


tection as mortgagees in possession after default under the 
provisions contained in the mortgage. Rowe v. Griffiths.... 


Where executor, without authority to sell land except to 
a bona fide purchaser, deeds realty to an heir, she agreeing 
to mortgage it for their benefit and to reconvey it to them, 
one taking from her a mortgage on such realty with knowl- 
edge of the character of her title, or with knowledge of 
such facts as would put a prudent person on inquiry, is not 
a bona fide purchaser or entitled to protection as such. 
Arlington State Bank v. Paulsenisscccccccccccccsecveseceveve 
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Mortgages—continued. 


3. 


10. 


11. 


13. 


Consideration. 
Where one makes his own note payable at a future time 
in discharge of the past due note of a third person, the re- 
lease of the third person and extension of time of pay- 
ment form a sufficient consideration to support the new 
note and a mortgage made te secure it. Morrill vu. Skinner... 


Conveyance of Land, Assuming Debt. Estate. 


. Evidence held to show that at the time of a divorce land 


was conveyed by the husband to the wife in consideration 
of her assuming, as a charge thereon, a debt which he had 
attempted ineffectually to mortgage the land to secure. Jd., 


. The promise of one to assume a debt of another in consid- 


eration of a conveyance of land by the latter to the prom- 
isor will support a note and mortgage made by the prom- 
isor to the creditor in fulfillment of the promise. IJd...... 


. An equitable estate may be mortgaged, and subsequent 


conveyance of the legal title will not defeat the mortgage 
where the rights of an innocent purchaser without notice 
are not involved. Arlington Mill & Hlevator Co. v. Yates..... 


. Conveyance of realty to mortgagee and the giving of mort- 


gagor’s note, held to constitute a sufficient consideration 
for mortgagee’s assuming a subsequent incumbrance on 
the land conveyed. Goo0s v. G008..........0086 yp iaybigiaveiew eaten 


. The fact that a mortgagee was induced to assume payment 


of a junior incumbrance by mortgagor’s threat to convey or 
lease the realty, held not to constitute fraud or duress. Id. 


. One who accepts a conveyance of land, and as part of the 


consideration agrees to pay a mortgage thereon, is bound 
not only to the promisee but to the incumbrancer to do so, 
and estopped from denying the validity of the incumbrance. 
Id. 


Where the debt has been assigned but no assignment re- 
corded, an innocent purchaser of the mortgaged premises 
will be protected by a release executed by the original 
mortgagee. Bullock vt. POCK. ccc cece ccc cce cece enecenavcens 
Default. Right to Declare Debt Due. 
Acceptance of interest due is not a waiver of mortgagor’s 
default in payment of matured installments of the princi- 
pal, nor of mortgagee’s right to declare the entire debt due. 
Northwestern Mulual Life Ins. Co. v. Butlers... ccc ccc cece ees 


. Commencement of a foreclosure suit is sufficient notice of 


mortgagee’s election to declare the entire debt due upon 

mortgagor’s default in making payments. Id...........08. 
Foreclosure. Judgments. Supersedeas. 

Tn a foreclosure suit, eld that a judgment creditor had no 

right to a decree ordering the land to be sold unless re- 
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Mortgages—continued, 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


ai. 


22. 


23. 


demption be made from the judgment as well as the prior 
liens, Morrill v. SHinner.. ccc ccc ccc ecw weer eee cece ences 


Evidence held sufficient to warrant a finding for plaintiff in 
an action to foreclose as a mortgage an executory contract 
securing purchase-money for land sold. Jackson rv. Phillips, 


Under the Code, as existing in 1895, either an action at law 
for the recovery of a debt secured by mortgage or a suit 
to foreclose the mortgage will lie, but both remedies can- 
not be pursued at the same time, unless permission is given 
by the court. Maxwell v. Home Fire Ins. 00.........eee0ee 


In a foreclosure suit the petition must allege whether any 
proceedings at law have been had for the recovery of the 
debt, or any part thereof; and where the answer is a gen- 
eral denial, there can be no recovery, in the absence of 
proof sustaining such allegation. Jones v. Burtis.......... 


Where one executes a note and transfers to the payee as 
collateral security a note held against a third person se- 
cured by a mortgage, a decree foreclosing such mortgage 
will not bar an action at law on the first note. Maxwell v. 
Home Fire Ins. O0....ccecccceceraceenees sed ahetecae Givers maida ees 


Where the court acquired jurisdiction of a foreclosure suit, 
it was held proper to retain it for the entry of judgment 
for rents and profits against signers of a supersedeas bond, 
though they were served only with notice of a rule to show 
eduse. LOWE Os RUC aces dane ed 6646 2S b ee Few RS TEENS HRS 


Finding as to rental value of premises he/d sustained by the 
evidence. [d.......ccs cece reese Pa seb e abies Sb beieieecsieless 


An action to foreclose a mortgage securing a note is not 
one founded upon an instrument for the unconditional 
payment of money only, within the meaning of section 129 
of the Code, relating to the use of copies of instruments 
in pleading. First Nat. Bank of Chadron v. Engelbercht..... 


In a mortgage-foreclosure suit a copy of the evidence of in- 
debtedness—the note secured—should be attached to and 
filed with the petition, or a sufficient reason assigned for 
a failure to do so. Jd. 


In a mortgage-foreclosure suit plaintiff is not required to 
incorporate into his petition either the note secured or the 
mortgage, or to make either a part of the petition by ex- 
press averments, or to attach a copy of the mortgage to 
the petition, but is only required to attach to and file 
with the petition a copy of the note secured by the mort- 
gage. Id. 

The owner of mortgaged property who expends money in 
inprovements, believing the mortgage to be ineffective, can- 
not defend a foreclosure case on that ground where there 
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Mortgages—continued. 


was no fraud, misrepresentation, or concealmént of fact. 


. Arlington Mill & Elevator Co. v. Yates..... ib tiie as alice weted- BOG 


24. 


25. 


26 


27. 


28. 


29. 


30. 


31. 


32, 


33. 


In foreclosure the district court cannot divert the rents and 
profits of the mortgaged premises from the tenant law- 
fully in possession claiming title under the mortgagor, ex- 
cept. by the appointment of a receiver. Huston v. Canfield... 345 


In an action to foreclose a mortgage prior incumbrancers 
may be made parties defendant for the purpose of having 
the amount and rank of their liens adjudicated. Missouri, 
Kansas & Texas Trust Co. v. Richardson... ...ccceveesveceees GIT 


A decree directing land to be sold in a tract as mortgaged, 
and not in lots as subsequently platted and in the inverse 
order of alienation or conveyances of lots by mortgagors, 
held not erroneous or inequitable. Hanscom v. Meyer...... 786 
. Improvements. 
In the absence of express agreement to the contrary a 
mortgagee of real estate is not liable to the occupant 
thereof for improvements made by him on the premises in 
pursuance of an agreement with the owuer that he would 
pay the occupant for the improvements so made. Murphey 
v. inois Trust & Savings Bank..... ered austere ewes sO eeee 51D 
Lien. Nature of Instrument. 


A mortgage conveys no estate, but merely creates a lien. 
Morrill v. SHUN... cece cece eect eer ee nee een eneee coves 164 


An instrument properly executed, describing the parties, the 
land, and the debt, and evidencing an intention to charge 


_the debt as a lien upon the land, is sufficient to constitute 


a mortgage. Id. 


A quitclaim deed given to secure an indebtedness is in legal 

effect a mortgage. Huston v. Canfield... cccccccccccccccecce 345 
Registration. 

An unrecorded mortgage is valid between .the parties and 

is not void as to creditors generally, but only as to cred- 


itors whose instruments have been first recorded. Blair 
State Bank v. Stewart....... 0... cece eee SLB Seszaavee oo sate cecee 58 
Rents and Profits. 
A mortgagor in possession is entitled to collect and use the 
rents and profits of the mortgaged premises; and this right, 
being transferable, will pass to his grantee, or to a subse- 
quent mortgagee to whom possession is surrendered, Hus- 
GON V. CONPiELE «occ erecearccrecensccccvscsccevusereverccsssce B45 
Taxes. Insurance. Abstracts. 
Mortgagee is entitled to reimbursement for taxes and in- 
surance premiums paid by him in preserving his security, 
and to interest on the sums thus paid. Northwestern Mutual 
Life Ins. Co. V, Butler. csscccccccccovccesssccevecevecscesees 199 
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Mortgages—concluded. 


34. 


35, 


36. 


A provision authorizing mortgagee, upon default of mort- 
gagor, to pay “taxes and assessments,” held to include 
special assessments levied by a city. Id. 

A provision requiring mortgagor to pay “expenses in- 
curred in procuring and continuing abstvacts of title for 
the purposes of the foreclosure” held unenforceable. Id. 


Voluntary Assignments. 
A mortgage which does not in its ineeption contravene 
the assignment law will not be invalidated by a general 
assignment for the benefit of creditors, made by the mort- 
gagor within thirty days after the execution of the mort- 
gage. Blair State Bank v. Stewart... ...cceeee ce cceeeeenees 


Motions. See REVIEW, 41. 


Municipal Corporations. 


1, 


4 


Contracts. Water-Works. Officers. 
A contract for rental of hydrants held void as not within 
the title of an ordinance authorizing a corporation to con- 
struct and maintain a system of water-works. Lincoln Land 
C6. 0s Village: OF. GIG oxc65.c 6 wig Oe ak baa wate bg a ais ee bbe es 


Where a city receives and retains substantial benefits under 
a contract which it was authorized to make, but which 
was void because irregularly executed, it is liable in an 
action brought to recover the reasonable value of the bene- 
fits received, and in such an action it is unnecessary to es- 
tablish a ratification of the contract. Id......... cc cece eee 


. That the mayor and a councilman, who were subscribers to 


the stock of a corporation, may become liable for unpaid 

subscriptions does not avoid a contract between the city 

and the corporation, such officers being no longer stock- 

holders. City of Broken Bow v. Broken Bow Water-Works Co., 
Improvement of Streets. Damages. 

Where property adjacent to a street is damaged through 


the manner adopted by the city in permanently grading the 
street, the city is liable to the owner for such damages, 


64 


70 


71 


548 


City of Omaha 6. BOO. ccc. cece cc ccc eee e ener e rence 124, 134 


. The measure of damages to abutting property by the grad- 


ing of a street is the dépreciation in value of the property 
cansed by the construction and permanent maintenance 
of the gvade. Id. 


. Statement of elements to be considered in determining the 


damages to abutting property by grading a street. Id. 
Ordinanees. Titles. 


An ordinance adopted by a bourd of village trustees is 
valid only as to subjects clearly expressed in the title. 
Lincoln Land Co. v. Village Of Grant... .csccccrevcccceceveres 


842 
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Municipal Corporations—concluded. 


8. 


10. 


11. 


12, 


Taxation. Assessments. Equalization. Notice. 
A council of a metropolitan city cannot lawfully pass an 
ordinance levying special taxes until, as a board of equaliza- 
tion, it has determined the sum to be assessed against the 
real estate as benefits. Medland v. Connell.......... ee ee garete 


. Notice of the sitting of the city council as a board of equali- 


zation, under sections 73 and 85, chapter 12a, Compiled 
Statutes 1887, “for at least six days prior thereto” by pub- 
lication in the official paper, is a Prerequisite to legal ac- 
tion. Id. 


A metropolitan city council has no jurisdiction to sit as a 
board of equalization for the purpose of levying special 
taxes incident to the opening of a street, until the report 
of the freeholders appointed to assess damages has been 
made and confirmed. Aferrill v. Shields... . ccc ceeeececeeeee 
The burden of proof is on the person asserting a lien under 
a proceeding levying a specidl tax, to show a compliance, by 
the taxing authorities, with all essential statutory require- 
ments. id. 

The recitals in an ordinance declaring a new street open to 
public travel are not competent evidence in favor of a tax- 
lien claimant to establish the jurisdiction of the city coun- 
cil to levy a special tax. Id. 


Negligence. See Instructions, 10. 
An instruction that one suing for damages for personal in- 


juries was required to use only such care as a reasonable 
and prudent person would exercise under the same cir- 
cumstances, eid to excuse an omission to define ordinary 
eare and diligence. Omaha Street R. Co. v. Emminger....... 


' Negotiable Instruments. See EVIDENCE, 3. HUSBAND AND WIFE, 


A. 


1. JUDGMENTS, 12. MORTGAGES, 22, PLEADING, 17. 

A proniissory note given by the maker to the payee to ena- 
ble the latter to cease work, but without any condition be- 
ing imposed or promise exacted, is without consideration 
and may be repudiated, in the absence of circumstances 
creating an equitable estoppel. Ricketts v. Scothorn...... on 
A non-negotiable note given to payee as a gratuity is with- 
out consideration, and cannot,-except under special circum- 
stances, be enforced. Id. 

Where a note was executed as a gift to enable payee to live 
without working, and she abandoned her employment as 
contemplated by the maker who was a relative, it was held 
that want of consideration could not be alleged as a de- 
fense in a suit on the note. Id. 


Assignments. Actions. Parties. 


. A note payable to a party or order may be transferred by 


the payee without a commercial indorsement, by either 


10 
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Negotiable Instruments—continued. 


10. 


11. 


12. 


13. 


14. 


15. 


an oral or separate, distinct, written assignment thereof 
followed by delivery, which would render the transferee 
liable to any defenses against the original payee. Sackett 
BD. MONWQOMELY cove on 6 ois wee be aieie be eae bee ee ee dee e088 wie ee 8 arene 


. Payee of a non-negotiable note may render himself liable 


to his assignee for its payment by writing a contract to 
that effect over his signature; but such a contract would be 
a separate and independent one, and the makers of the note 
would not be liable on such contract. Barry v. Wachosky.. 


. A non-negotiable note is assignable, and the assignee may 


bring suit thereon in his own name, the assignor not being 
a necessary party. Id. 


The payee of a non-negotiable note who writes his name 
across the back thereof, and sells and delivers the note, 
does not thereby render himself liable on such note to the 
holder thereof. Id. 


To a suit by the assignee of a non-negotiable note the orig- 
inal payee is not a proper party. Jd. 


. To a suit by the assignee of a non-negotiable note on 


payee’s contract to be liable for its payment, the makers of 
the note are not proper parties. Id. 

Collateral Security. 
The maker of a note cannot defend an action thereon on 
the ground that plaintiff held a third person’s collectible 
note as collateral security, and that the note pledged was 
for a greater amount than the note sued on. Curson’s Eu- 
ecutors v. Buckstaff..... cece cece ceeeeees eee eereesrocenes 


Consideration. 
Except as against a bona fide purchaser for value before 


maturity, want of consideration is a good defense to an 
action on a negotiable promissory note. Tellers v. Penrod.. 


Consideration for a note held sufficient. Murphey v. Illinois 
Trust & Savings Banh... cc. ccc ccc ccc e cece cccasece Uischets ielsietaiels 


Indorsements. Release of Debtor. 
Indorsement of a name on the back of a note preceded by 
the words “notice and protest waived’ is notice to the 
original payee and subsequent owners that. the liability as- 
sumed is not that of a joint maker. Dregel v. Pusey........ 


The release of property of the principal debtor from the 
lien of a judgment rendered on a note, without the consent 
or knowledge of an accommodation indorser, discharges the 
latter pro tanto. Id. 


Innocent Purchasers. 
One who purchases negotiable paper before maturity in the 
usual course of trade and for a valuable consideration and 
in ignorance of facts which would affect its force as be- 


534 


262 


463 
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Negotiable Instruments—concluded. 
tween the original parties to it is an innocent purchaser. 
First Nat. Bank of Cobleskill v. Pennington.......0...008 re 


16. To defeat recovery on a note in the hands of one claiming 
to be a bona fide purchaser, it does not suffice to prove that 
the purchase was with knowledge of circumstances which 
should have excited suspicion in the mind of a prudent per- 
son. Id. 


17. To defeat recovery on a note in the hands of one claiming 
to be a bona fide purchaser the proof must show that the 
purchase was made with knowledge of such circumstances 
as show want of honesty or bad faith on part of the pur- 
chaser, Id. 

Payment to Agent. Death of Payee. 

18. Where a negotiable note, indorsed by the payee in blank, 
is delivered to an agent for collection, payment by the 
maker in good faith to the agent while the note is in his 
possession, after the death of the principal and without 
notice of his death, will discharge the debt. Deweese v. 


New Trial. 
An affidavit in support of a motion for a new trial on the 
ground of newly-discovered evidence should state as specifi- 

cally as practicable the nature of such evidence and not 
merely its general object. German Ins. Co. v, Frederick.... 


Newspapers. See INToxIcATING Liquors, 1-7. 
Nominations. See ELECTIONS. 


Notice. See EXECUTORS AND ADMINISTRATORS, 10. INTOXICATING 
Liquors, 1-7. MortcGaces, 12. TAXATION, 9. 


Nuisance. 
1. The essential ingredient of a nuisance is its unlawful or 


404 


17 


539 


wrongful character. City of Omaha v. Flood............ 124, 134 


2. The unlawful obstruction of a public street is a nuisance, 
but that which is authorized by competent legal authority 
does not in law constitute a nuisance. Id. 


3. Where city officers acting under statutory authority con- 
struct an improvement in a street, the improvement, 
though negligently constructed and resulting in damage 
to owners of adjacent property, is not a nuisance. Id. 


“Oath. See WITNESSES, 4. 

Occupying Claimants. See EJEcTMENT, 2. 
Office and Officers. See CLERK oF CouRT. 
Order of Sale. See ExrcutTions, 6. 


Ordinances. See MunicrpaL CoRPoRATIONS, 7. 
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Parent and Child. 

1. The right of a parent to the custody of a child is not lost 
by an act of relinquishment performed under circumstances 
of temporary caprice or discouragement. Norral cv. Zins- 
MUARCOI 5 eek ig Sareea ie od igig dO 6 & © 0.8 Foa ese wie id OD 4g SNE NEWS mae es 

2. The court should not deprive parents of the custody of 
their child unless it is shown that they are unfit to per- 
form their duties as parents or have forfeited their rights 
as such. Id. 


Parties. See AcTions, 2. Conrracts, 10, 11. Corporations, 4, 5. 
Crepirors’ BILL, 5. INTERVENTION. LIS PENDENS. NE- 
GOTIABLE INSTRUMENTS, 6, 8, 9. Review, 60-62. Sum- 
MONS, 4. 

1. An objection that one of the defendants was not joined 
in au application to revive a judgment cannot be urged 
for the first time in the reviewing court. Broadwater v. 
DORON © 555 REAR EERE ESE ATR RHE I TERE AG FETE AS IA ERIE 


2. Defense of defect of parties defendant is waived unless 
raised by answer or demurrer. Ayres vu. Duyyan.....+ dieisla's 


Partition. See Sret-Orr AND COUNTER-CLALM, 2. 
‘The plaintifi’s attorney’s fees are not taxable as costs in an 
action for partition where the proceedings are adversary. 
Oliver v. Lansing......... Sinlig iwtetes 4 coe aioe leusrmwyeleteetaunaels eceuecs setts 


Partnership. See Estoprer, 3. 4 
1. Petition held to declare against individual members of a 
firm and not against the partnership. Wigton v. Smith.... 


2. A demurrer to a petition alleging that defendants, as a 
partnership, executed a guaranty held to admit the power 
to make such guaranty. Standard Oil Co. v. Hoese........ 


Payment. See EsTopreEn, 3. NEGOTIABLE INSTRUMENTS, 18. PRIN- 
CIPAL AND AGENT, 5. 


Plea in Abatement. See CrimInaL Law, 5-7. 


Pleading. See ATTACHMENT, 2. CONTRACTS, 7, 9. CORPORATIONS, 3. 
CrepiTors’ BILL, 5. DISMIsSAL. FEXVIDENCE, 14. EXEcu- 
TIONS, 4, 5. INSURANCE, 3. LIMITATION OF ACTIONS, 6. 
MORTGAGES, 16, 22. PARTNERSHIP, 2. PLEDGES, 3. QUIET- 
ING TITLE. REPLEVIN, 1, 2. REVIEW, 53, 54. VENDOR AND 
VENDEE, 2, 3. 

Admissions. 

1. A pleading stating that if a settlement was made its effect 
was avoided by mistake or fraud is an admission of the 
settlement. North Nebraska Fair & Driving Park Ass’n v. 
TS OW «warts setenee Wie nay asevas eG ei: wo abusielehow ieiah ol osbireseve aya: Gers erasenaje see Ace wie etede 

Allegations Undenied. 

2. The averments of a petition not denied in the answer must 
be accepted as true where there is involved no question of 
value or the ainount of damages. Baker v. Peterson..... ee 
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Pleading—continued. 


3. 


10. 


11. 


13. 


14. 


15. 


Amendments. 
Facts incorporated as un amendment into a petition held 
to constitute a separate cause of action from that stated 
ih the original petition. Buerstetta rv. Tecumseh Nat. Bank.. 


. Allowance of amendments after trial so as to conform 
pleadings to proof held proper. German Ins. Co. v. Frederick, § 


. Effect of amending a petition in an attachment suit so as 


to state a different cause of action after the attached 
chattels were mortgaged to creditors other than plaintiff 
in attachment. Nagle v. First Nat. Bank of Omaha.......... 


Answer. New Matter. Reply. 


. New matter relied upon as constituting an affirmative de- 


fense to a cause of action must be pleaded in the answer. 
Medland.t. CORN i ci6 esac sg Se ese teeta sees ele eee adie Kas alee Be 


. Averments of new matter in an amended answer may be 


put in issue by refiling the reply to the original answer. 
Crosby v. Bastedo.. ccc ccc cece cece cee neees ieaicer shih ected, 


. All material allegations of new matter contained in an an- 


swer are admitted and must be taken as ‘true if no reply 
is made to them. Davis v. First Nat. Bank of Grinnell...... 


. Evidence disproving allegations of new matter in an answer 


will be disregarded, unless the new matter is denied by a 
reply. Grant v. Bartholomew.........0.cceeeee oOo esi FGuere a a6 


An answer which states “that defendant has not sufficient 
knowledge or information as to the claim ‘of the plaintiff, 
and therefore demands and calls for strict legal proof 
thereof,” presents no issue for trial. National Life Ins. 
Oo. v. Martin..... ee OE ET ee sisigibians wie: a . 


An averment in an answer that defendant is ignorant of 
certain matters alleged in the petition, and therefore asks 
strict proof, is not a denial, and presents no issue. First 
Nat. Bank of Chicago v. Stoll.c cc cc ccc ccc ac wcccccnceucs or 


. An answer assailed by demurrer ore tenus during trial ‘will 


be liberally construed. First Nat. Bank of Cobleskill v. Pen- 
MANGO: ore naiis.o'e ee eoide oo eee seid a ees wee Lite tee eae ORs 
Jurisdiction. Waiver. 
Lack of jurisdiction is waived when omitted from an an- 
swer to the merits of the case. Lowe v. Riley.............. 
Lack of jurisdiction is not waived when pleaded in the an- 
swer, as a defense, upon the overruling of defendants’ 
special objection to the court’s jurisdiction. Barry vr. 
WiGChOSRY is. oe wie se Soi enw Be ele ein re appre) araaned Soa eresdee hal Sieve we 
Petition. Copies of Instruments. 
The object of section 124 of the Code in requiring copies of 
a written instrument, upon which suit is founded, to be at- 
tached to and filed with plaintiff’s petition, is to furnish the 
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Pleading—concluded. 


16. 


17. 


opposite party with a copy of the evidence of indebtedness. 
First Nat. Bank of Chadron v. Engelbercht.......... bbeisielews were, 


Petition held not to state a cause of action on an alleged 
contract for the sale of realty. Darr v. Mummert.......... 


A petition framed to meet the requirements of section 129 
of the Code, relating to petitions, may be sufficient without 
statements of extrinsic facts to show the right or title to 
the instrument upon which the suit is based. Pollock v. 
Stanton County ..cccccecccccccccccccscccccevccsesscsccesvsce 


Pledges. See MortGAGEs, 17. 


1. 


A creditor, as a condition precedent to his right to sue on 
a note, cannot be compelled to exhaust his collateral se- 
curity. Carson’s Executors v. Buckstaff......ccceee isierars 6 abe 


. A creditor who holds a promisory note belonging to his 


debtor as collateral security for his debtor’s note cannot 
be compelled to produce in court the note pledged and turn 
it over to his debtor, so long as the latter’s debt remains 
unpaid. Id. 


In a suit on a note an answer averring that plaintiff has 
possession of collateral security but failing to allege that 
the debt sued for has been paid, held not a good plea of con- 
version of collateral security. Id. 


Practice. See REMoVAL oF CausEs, 1. REVIEW, 53, 54. 


Preferring Creditors. See CorPoRATIONS, 7, 8. 


Presumptions. See Courts, 1. 


Principal and Agent. See InsuraANncE, 12. STaTe AND STaTE Or- 


1. 


FICERS, 1. 
Where in good faith one deals with an agent within his ap- 
parent authority, in ignorance of the death of the principal, 
the heirs and representatives of the latter may be bound, 
in case the act to be done is not required to be performed 
in the name of the principal. Deweese v. Muff.....scccccees 


. Where one places an agent in such a situation that a person 


conversant with business usages is justified in presuming 
the agent has authority to perform a particular act, and 
therefore deals with the agent, the principal is estopped, as 
against such third person, from denying the agent’s author- 
ity. Holt v. Schneider....... Sa orne bse gs eees e's frakere's 


. Whether an act is within the scope of an agent’s apparent 


authority is to be determined as a question of fact from 
all the circumstances of the transaction and the business. 
Id. 


. Ostensible authority is such as a principal intentionally, or 


by want of ordinary care, causes or allows a third person 
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to believe the agent to possess. I[d.......ccsecsecececeeeee S24 
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Principal and Agent—concluded. 


5. 


6. 


Where a debtor gives his note to the creditor’s agent, it 
will not discharge the debt due the principal, in the ab- 
sence of ratification of such payment. Id. 


Evidence held sufficient to establish agency. New Hamp- 
Shire Trust Co. v. KOrsmeyer..cccevecccrcccnncccccccssescoes 


Principal and Surety. See JupGMENTS, 12. HusBaNnD AND WIFE, 


1. 


3 


2 REVIEW, 60. 
Rendition of judgment against principal and surety on a 
note without reciting which was principal and which was 
surety, as required by section 511 of the Code, does not 
extinguish the relation of suretyship between the parties 
and the duties of the creditor with reference thereto. 
Drewel V. PUSCY..cevsccccevccccceccesccccvcessessssesscesenes 


Liability of signers of a bond superseding an order appoint- 
ing a receiver. Lowe V. Riley.cccrccsccccccccccvscescvcsseese 


Where a joint bond is signed by a surety on condition that 
others are to sign it as sureties, it is invalid as to him if 
delivered without compliance with the condition, unless 
obligee received the bond without notice of the condition, 
or such surety, after signing, waived it. Morton v. Harvey.. 


Where a joint bond, signed by a surety on condition that 
others are to sign it as sureties, discloses on its face, when 
delivered, such an irregularity as to cast on obligee the duty 
to inquire as to one of the requisite signatures, and he fails 
to do so, a breach of the condition may be a ground of de- 
fense to such surety in a suit on the bond. Id. 


. A surety may insist on compliance with his contract that 


he signed a bond on condition it should also be signed by 
other sureties; and such a condition is not satisfied by sub- 
sequent ratification of a signature written by an unauthor- 
ized person. Id. 

A surety who has paid off the debt of his principal is en- 
titled to be subrogated to the securities in the hands of 
the creditor to whom payment has been made. Oliver »v, 


EQISUIG scsi Sea he WS 6 d:655:6. 80:8 010580 cas 8ie. a6 Bei WiW bree o/e 4.8 Sie wcdo5 eS b'o%8 


Process. See SUMMONS. 
Property. See WILLs, 11. 
Public Lands. See ScHoot LAnps, 


1. 


2. 


One cannot invoke section 62, chapter 73, Compiled Statutes, 
relating to entry on government land, unless he has com- 
plied with the provisions thereof. Comstock v. Kerwin..... 


No provision of the constitution makes compensation for 
easement a precedent condition to the right of the state to 
permit a railroad company to construct and operate a line 
of road over the saline or other public lands. Chicago, B. & 
Q. BR. Co. v Bnglehart......... ccc cce cence 3 


ee eens ener onevee 
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Public Lands—conciuded. 

3. At the time Nebraska was admitted into the Union lands 
occupied in common by the Pawnee Indians were public 
lands within the meaning of section 12 of the enabling act. 
(13 U. S. Statutes at Large 47.) State v. Kennard.......... . 

4. At the time Nebraska was admitted into the Union the 
fee simple title to the lands occupied by the Pawnee Indians 
was in the United States, subject only to the Indians’ right 
of occupancy. Id. 

5. By section 12 of the enabling act (13 U. S. Statutes at 
Large 47) congress granted to Nebraska five per cent of 
the proceeds arising from the sale of the Pawnee Indian 
reservation upon extinguishment of the Indians’ right of 
occupancy. Id. 


Quantum Meruit. See MuNicIPAL CORPORATIONS, 2 


Quieting Title. 
A general demurrer to a petition to remove the apparent lien 
of a judgment as a cloud on the title of the owner of a 
homestead, held improperly sustained. Smith v. Neufeld... 


Quitclaim Deeds. See DEEns. 
Railroad Companies. See Carriers. EMINENT DOMAIN. 


Rape. 

1. Construction and object of section 12, Criminal Code, which 
provides: “If any male person, of the age of eighteen years 
or upwards, shall carnally know or abuse any female child 
under the age of eighteen years with her consent, unless 
such female child so known and abused is over fifteen years 
of age and previously unchaste, every such person s0 of- 


711 


660 


fending shall be deemed guilty of a rape.” Bailey v. State.. 706 


2, Where a prisoner is charged, under section 12 of the Crim- 
inal Code, with having had sexual intercourse with a girl, 
with her consent, who was over fifteen and under eighteen 
years of age and not previously unchaste, the indictment 
may include all acts of unlawful sexual intercourse which 
occurred between the prisoner and the prosecutrix in the 
state after the female became fifteen years of age and 
which were not barred by the statute of limitations. Id. 


Accused held erroneously convicted, under section 12 of the 
Criminal Code, of having in Nebraska had sexual inter- 
course with a girl, with her consent, who was over fifteen 
and under eighteen years of age and not previously un- 
chaste, where the evidence showed she had sexual inter- 
course for the first time with accused in Iowa. Id, 


i 


Ratification. See MUNIcIPAL CORPORATIONS, 2. 


Real Estate. See VENDOR AND VENDEE. 


58 
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Receivers. See CoRPORATIONS. REVIEW, 45. 


1. 


The authority of a receiver appointed by a court of compe- 
tent jurisdiction in a proper case is not open to collateral 
attack. Andrews v. Steele City Bank. ..... css cee ee eects 


. A receiver of a corporation, appointed after the commence- 


ment of a suit against the corporation, may intervene in 
such action to defend the rights of the corporation. Id. 

Liability of signers of a bond superseding an order ap- 
pointing a receiver. Lowe v. Wily... cccccccvaecceeeeesenees 


. A receiver discharges his functions under directions of the 


court. State v. Bank of Rushville. .ccccccccccsoeeene stave sree 


. The court may authorize a receiver to settle and compro- 


mise a suit instituted by him in behalf of the estate, where 
the settlement is for the best interests of the estate. Id. , 


Records. See EVMENCE, 5. 


Reference. 
A referee to whom an action of replevin has been referred 


with power to pass upon ull questions of law and fact may 
permit plaintif€ to amend his petition by alleging a special 
instead of a general ownership of the property. Tackaberry 
VM. GUIMOTE... 0. ccc ccceccercance cet enes sees es enresseeesaeenees 


Religious Societies. 
1. Courts will not investigate and determine, as an original 


question, whether the tenets of faith and the practice of 
one synod of the German “Evangelical Lutheran church in 
the United States” differ from the tenets of faith and the 
practice of another synod. Welmer v. Fokenga.........++ oe 


. Where a minority of a congregation claim that the pastor 


teaches doctrines not in harmony with the doctrines of 
the society, they should appeal to the supervising tribunal 
of the church, and a proper judgment of such tribunal may 
be enforced by the courts. Jd. 


. Where ecclesiastical tribunals have determined a question 


relating to tenets of faith, practice, and church polity, 
their judgment will be recognized as conclusive by the 
courts when called upon by contending factions of a con- 
gregation to determine their rights. Jd. 


. A majority of a religious congregation will not, at the suit 


of a minority, be enjoined from employing a pastor on the 
ground that he teaches doctrines and practices a church 
polity not taught or practiced by plaintiffs nor by the 
founders of the congregation. Id. 


Remittitur. See DAMAGES, 5. 


Removal of Causes. See JUSTICE OF THE PEACE, 1. ; 
1. Upon a proper application in the state court for removal 


to the federal court, it is the better practice for the state 
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Removal of Causes—concluded. 
court to suspend proceedings in the suit and await the 
action of the federal court on a motion to remand, but 
the action of the state court in the interim may be valid. 
Stuart v. Bank of Staplehurst... ccc c ccc ccc cee eee e rece eens 569 


2. Where it appears from the face of the record that the suit 
is not removable, an application for removal to the federal 
court does not deprive the state court of jurisdiction. Jd. 


3. Petition held to state a cause of action for deceit and not 
for relief under the national banking law, and to present 
no federal question for adjudication. Id, 


Rents and Profits. See MortTGacEs, 24, 32. 


Replevin. See JUSTICE OF THE PEACE, 1. 
Amendment of Pleadings 
1. After appeal from the county court to the district court, 
it is error to refuse permission to file an amended petition 
alleging plaintiff’s special interest, where proof of such 
interest, without objection, was admitted below, under 
allegations of general ownership. Weich v. Milliken........ 86 


2. A petition in an action of replevin may be amended by 
alleging’ a special instead of a general ownership. Tacka- 
DONT Ys GAIN OPC 0,505; 0550 Sais 6 Petal dieid Sal Cea a reiels erale Sid graigareie eiaesis 450 


3. Replevin affidavit may be amended to conform to the alle- 
gation of ownership contained in the petition, and such 
amendment may be allowed by the court while the issues 
formed by the pleadings are being tried before a referee. 
Id. 

Demand. 

4. The rule that demand is unnecessary where the defendant 
contests the case on the merits does not apply to cases 
where a demand is necessary, not merely as a basis for 
asserting the remedy, but to vest in the plaintiff a right 
of possession, as where the plaintiff’s right depends upon 
a condition which is broken only by demand and refusal. 
People’s Furniture & Carpet Co. v. Crosvy.ccccce cess cenenvas 282 
: Finding. Judgment. 

5. Where plaintiff was in possession of the property, a judg- 
ment for a return thereof or for its value fixed at a certain 
sum must be reversed on review, in absence of a finding as 
to value. Brownell & Co. v. Buller... ccc cece cence eee n eee 368 

6. A judgment on a general finding for defendant without a 
finding that at commencenient of suit he was entitled to 
possession of the property, eld not void. Ayres v. Dugyan, 750 

; Issue. 
7%. In actions of replevin the vital question is the right of 


possession of the property at the time the action was com- 
menced; and, ordinarily, the issue is to be determined on 
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Replevin—concluded. 


8. 


the facts as they existed when the suit was instituted. 
Tackaberry v. Gilmore... ccccssccccccccecsacceucveene hviebets 
Joint Overs. 
It is proper for joint owners of chattels to join in an action 
for the recovery of possession. Honaker v. Vesey........60. 
Plaintiff's Measure of Damages. 


. Where the property has been returned to defendant for 


failure of plaintiff to give the statutory bond, the action 
may proceed as one for damages, and if plaintiff prevails, 
his measure of damages is the market value of the property 
and interest. Id. 


Rescission. See Contracts, 8. SALES, 4-6, 


Res Judicata. See ATTACHMENT, 5. CREDITORS’ Brut, 4. Morr- 


1. 


GAGES, 17. PRINCIPAL AND Surety, 1. 
Satisfaction of a judgment cannot be urged to defeat an 
application for an order of revivor, where « motion to 
enter such satisfaction of record had beeu previously over- 
ruled. Broadicater v. Foxworthy... cece wn w eee e eas 


. A former judgment on a note is not a defense to a subse- 


quent action on the same note, where the judgment was 
void for want of jurisdiction over the person of the de- 
fendant. Sackett v. Montgomery... ccc ccc ccc eee eee eedaais 


Review. See Costs. INSTRUCTIONS. 


1. 


A judgment based on an immaterial fact or an erroneous 
construction of a pleading will be reversed, unless the cor- 
rectness of such judgment is otherwise aflirmatively shown. 
McConniff v. Van Dusen..... SU RaiaNe, die Ubee ele Sie nved eee wees ates ea 


. Judgment of affinmance modified so as to correct an erro- 


neous computation of the trial court. Lewis ev. Jloldrege... 


. An objection that no testimony was received below must 


be overruled where the record shows the hearing was in 
the nature of a trial, and that all the cvidence offered was 
received. Broadwater v. Poxworthy... ccc ec ccc cece ce ew eens 


. Where the jury’s assessment of damages are inadequate, a 


judgment on the verdict may be reversed. Spirk ¢. Chieayo, 
BiG Qe Re C Oe bs va oS Satine SE Meme Se Led Wh AE Ai eelo dae dies 
Alleged misconduct of counsel will not be reviewed where 
the only record thereof cousists of averments in the mo- 
tion for a new trial. Muchow v. Reid... cece eee eens 


. In absence of an abuse of discretion instructions to a re- 


ceiver will not be disturbed on review. Stute uv. Bank of 
RUSRVINE ceccerccececeee wi Miele ia helen ease sngeiahsies on ais vaheas(e wares 


. An order or judgment will not be reversed unless the error 


complained of is established by the record. Maginn v. Pick- 


APE. sieves vecceseeieeseeesece ees 
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Review—continued. 


8. 


10. 


11. 


12. 


16. 


17. 


18. 


19. 


20. 


21. 


Appeals from judgments of a county court are taken in 
the same manner as appeals from justices of the peace. 
AYN CS Vs. DUGGAN sox iso 6% Fi Fw S LS aS walk. Se OG are eee ee os! a sas 


Appeal and Error. 


. One cannot appeal to the supreme court from a judgment 


rendered in an action at law, but may prosecute a pro- 
ceeding in error. Lowe v. Riley..... eee e cece teense seers 


An appeal from an order or judgment of the district court 
in a law action does not invest the supreme court with 
jurisdiction of the cause. Hayden v. Hale... cc cece wees 


Alleged errors in matters of procedure occurring at or be- 
fore the trial] cannot be reviewed on appeal, the correctness 
of the judgment rendered on the pleadings and proof being 
the only question for consideration. National Life Ins. 
CO. VO. MATbiterccccce ccc ccc terse nen e nee tenn e eens teeeees 


On appeal to the supreme court the only question to be 
considered is whether the judgment or final order responds 
to, and is warranted by, the pleadings and proofs. Troup 
V. HOTDACH. .ccvccccccarcccccccec cnc sorecstveercsctestesseers 


. Rulings on the admission or exclusion of testimony cannot 


be reviewed on appeal. Te Poel Vv. Shuit......cccccceeeceeee 


To reach errors in interlocutory orders a petition in error 
should be filed with the record. Yroup v. Horbach.......... 


Assignments of Error. 


. Joint assignments of error in a petition in error which are 


not good as to all persons who join must be overruled. 
Levy v. South Omaha Savings Bark... ccccccecccccccccccesens 


An assignment in a petition in error that there was error 
in overruling the motion for a new trial is unavailing 
where such motion is based on more than one ground. Na- 
tional Masonic Accident ASs'N Y. BUT. ccc eec cece cence eeeees 
Hart v. Weber......066 cece reece eee etme eee e ence ees eesessnens 


To review error in excluding a single answer on cross- 
examination, the assignment of error must be specific. 
HOnGK Cr Us. VERO soko oer salhce eis hE Rae REG Bbw Fels ON Bes 
Alleged error in the verdict will not be cousidered on re- 
view when not raised either in the motion for a new trial 
or petition in error. Hart v. Weber.... cee ccceeeeeceencees 
An assignment in a petition in error, “errors of law occur- 
ring at the trial,” presents nothing for review. Id. 

An assignment of error relating to a group of instructions, 
where the ruling as to any one of the group against. which 
the assignment is directed is without error, may be over- 
ruled. Spirk v. Chicago, B. & Q. BR. CO... cc ec cree cece eens 


Errors in giving instructions should he specifically assigned 
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Review—continued. 


22. 


23. 


24. 


26. 


27. 


28. 


29. 


in the motion for a new trial and in the petition in error. 
Id. 


Questions not raised by assignment of error will be disre- 

garded. Stuart v. Bank of Staplehurst...........6. sleeeeey . 
Bill of Exceptions. 

A bill of exceptions will be disregarded unless authenti- 

cated, pursuant to statute, by the clerk of the district 

COUTE. COA: Us. BUY voice sce cdidey Vac eb0 4 Gale We bee bob 0 a ok kis 

GGY E> TCYNOLA Ss sye.c Si eae ise eesw ore hoon ee NA Eee Ne 


In absence of a bill of exceptions the sufficiency of the evi- 
dence and questions of fact will not be considered. Gay 
De: PCY NOUS sieges 95 9-98, 49 ae oreo uieie "eo ROE aye biel B Sseth gEata OE Ue ae 


5. Where correctness of instructions depends on the evidence 


they will not be reviewed in absence of a properly authen- 
ticated bill of exceptions. Crawford v. Simith............08. 


An unauthenticated bill of exceptions will be disregarded. 
Noble v. Neal....... awn ne, SHS oo 8 9b eR Saneresend. Sex go o-N 0 h8, ory Bed rexe 


A question requiring examination of an unauthenticated 
bill of exceptions will be disregarded. Id. 
Estoppel. 
Stipulation for distribution of funds held not to estop ap- 
pellant from assailing the decree. Secds Dry-Plute Co. v. 
Heyn Photo-Supply CO... cc cccccccccccccccccececceseeseeeeees 
; Evidence. 
A finding, verdict, or judgment based on conflicting evi- 
dence will not be reversed unless clearly wrong, and con- 
flicting evidence will not be weighed on review. Crosby v. 


+ BOSUEDO> «isd? oetcBio Spinacaeie beahie 8 erenetes aOR eM dcse wR Sek hoes DOWNS 


30. 


1, 


Lydick v. Gill... .... PR RE PRRORTAD ORG IG ed AEN ODS PESOS Perera 
Parlin v. AWrecht. ccc c cece een enes NTR CE OUT a reer ari 
Des Moines Ins. Co. v. Davis. .cccccccccccccces Obeid se eiceeves wars 


*MeGavock v. MOrton.. ccc ccc cee cece ene e eee een nceseneenee ee 


Honaler 0x Vesel « ccice iin iene Cease oie bes wee eb es eo vaca es 
National Alasonic Accident Ass’ v. BUI. cc ccc cece cece eeneees 
REED W CVC ist toc cit ye 86a ype Sb tay eNalerdig wie b: Wibod WR egw Oe 0 eee eS NYS O09, is 


Schmelling v. Sldle... cece ccc cece reece caes FEA Se Rels Rd ne 
ROSS 02 SUMNC Re os cease eee di wiwee os eae soem ee tae 6 
Al YU Bo SPUR cata e646 oa aa a Bae R LESS Sees ore ace 
Hanscom v. Meyer... c cc cae cee ecw eeeee Bio are ieee, aie Weal Seveve'a. a is 
Zimmerman v. Kearney County Banks... cece ceccvcccceeccececs 


Findings of the trial court, when sustained by sufficient 
evidence, will not be disturbed on review. Feil v. Kitchen 
BrOS.2 HOTU COs. oie se Sie ee 5 eee ey Pele eS se ok PALE EAA We FNS Tig ialeacers 
BOLUS CM ise ie5 Serna era a faves gadlie ta id oe ws ad. gp ole Tater Naleen fe og We aoa Stee 


A judgment lacks evidence to support it where it resta 
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33. 


34. 


35. 


36. 


37. 


38. 


39. 


40. 


41. 


42. 


43. 


44, 


solely on testimony irrelevant under the issues made by the 
pleadings. Union Stock-Yards Co. v. Goodwin.......ccseeeeee 139 


. Questions of fact determined in accordance with uncontra- 


dicted evidence will not be reviewed in the supreme court. 
Frenzer v0. PHiUips.. cece ccc cece cece ence e eee eee nee eenceaaes 229 


A judgment, will not be reversed merely for the admission 
of incompetent or irrelevant evidence in a cause tried to a 
court without a jury. National Masonic Accident Ass'n v. 
DBAEV IE Sars Sia 2 ee iston Sh PRS 18 haf, dhe aaa fol state ban had tein SP coe Staal 437 
SCHMOCUENG Be SUC Se 45. she Geese sae ieie dase wie pha bien el la 8 bark wet Waals BEES 562 


In a trial to the court without a jury, a judgment sup- 
ported by sufficient evidence will not be reversed for the 
admission of improper evidence. New Hampshire Trust Co. 
V. KOVSMEYET 0. ccc ce cer ee cence nena etna eect eeeeenee Seeee T84 


It will be presumed that only proper evidence was consid- 
ered in a trial to the court without a jury. Sehmelling v. 
St 1 cece e rece neces ces essesseseessnesees DO 


Where the conclusion reached by the jury was the only one 
permissible under the evidence, the judgment rendered on 
the verdict will be affirmed. First Nat. Bank of Crete v. 
SMI rc cccccnccccccnccrractercet ser seeseeenseesesseteoesns 454 


Exclusion of evidence is not ground for reversal where the 
party offering it was not prejudiced by the ruling. Spirk 
v. Chicago, B. & Q. BR. CO... cece ccc eee cence cee r rete een eeetee 565 
The decision of a trial court on litigated matters of fact 
will not be disturbed on review, if sustained by sufficient 
evidence, or as a conclusion from all the evidence, it is not 
manifestly wrong. Plattsmouth Water Co. v. Smith.......... 579 
A finding of the trial court unsupported by any evidence 
will be set aside. Luse v. RANKIN... 0. cece cece eet e een weeee 632 


Error cannot be based on the exclusion of evidence where 
the record fails to show that such evidence was excluded. 
Hanscom v. Meyer..... dive eibceerets bande Hames Peewee esecsee! COO: 
-Eaeeptions and Objections. 
A ruling on a motion to whieh no exception was taken can- 
not be reviewed in the supreme court. Frenzer v. Phillips... 229 
On an appeal from an order confirming a sale the supreme 
court will consider only objections specifically made in the 
district court. Toscan v. Devries......... dwdvee RSS eet a ers 276 
A ruling on an application to amend a pleading will be dis- 
regarded on review in absence of an exception below. 


Troup v. Horvach.....ccecee Scbawies ae Han (etsevantaveviiaedens O44 
Final Orders. 


An order that after exhausting the remedy against the 
principal debtor the creditor may apply for and obtain 4 
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45. 


46. 


47 


48. 


49, 


50 


. 


51. 


52. 


53. 


54. 


55. 


judgment against a guarantor of collection is not final, and 
therefore not appealable. Millard v. Parsell...... Pasihisislwlats 


An order appointing a receiver is appealable in advance of 
the final disposition of the cause. Seeds Dry-Plute Co. v. 
Heyn Photo-Supply C0... ..ccccccccccccccccucsereresenceeseee 


Section 275 of the Code, authorizing an appeal from an in- 
terlocutory order, does not preclude a review of such an 
order upon a general appeal after final judgment. Id. 


Denial of permission to disiniss an action is not an appeala- 
ble order. Troup v. Horbach....... Gigubls. Sista eels TGis Weicelve bes 


Denial of permission to amend a pleading is not an ap- 
pealable order. Id. 


Appeal will not lie from an order fixing the amount of a 
supersedeas bond upon allowance of a writ of assistance. 
Green VY. MOVSC. ccc ccccvecccccsccceceaeeetet eee nenceetenteeee 


Issues. Reversal of Judgment. Pleading. 
Where evidence of plaintiff's special interest in replevied 
property was admitted without objection in the county 
court under allegations of general ownership, it is error, 
after appeal to the district court, to disallow the filing of 
an amended petition showing such special interest. .Weich 
DV. MAUUIKED. 0. cece eect eee eee eee se eeaeenee lagers 


Where parties rest the priorities of liens on the determina- 
tion of a definitely stated question, the reviewing court will 
not settle them in accordance with other conditions or 
facts existing in the case. Woolworth v. Parker........0eee . 


Where a plaintiff has mistaken his remedy, but is appar- 
ently entitled to some relief, the cause may be remanded 
with direction to the trial court to permit a reformation 
of the issues. Moseley v. Chicago, B. & Q. R. CO... ccc cece 
Stewart v. Chicago, B. & Q. BR. CO... ccc cc ccc cc cece eee veceee 


Where a decree in equity is reversed and the cause re-- 


manded for further proceedings not inconsistent with the 
opinion filed by the supreme court, the district court, if 
consistent with such opinion, may permit a reformation 
of the issues and a trial de novo. Troup v. Horbach......... 


After a judgment has been reversed and the cause re- 
manded, a party has no absolute right to file new pleadings 
below. Id. 

After a judgment has been reversed and the cause re- 
manded, a ruling of the court below on an application for 
permission to file new pleadings will not be reversed in 
absence of an abuse of discretion. Id. 


Jurisdiction. Time to Appeal. 


. An appeal from an allowance of a claim against an estate 


im the county court later than the time fixed by statute 
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5%. 


58. 


59. 


60. 


61. 


62. 


63. 


64. 


65. 


66. 


67. 


68. 


confers no jurisdiction on the district court to reconsider 
such allowance. Baacke v. Dredld.....cceceveecccrecccececs 92 


An error proceeding from a county court to a district 
court vests the latter with no jurisdiction to inquire 
whether there was error in the county court, in the absence 
of.a petition in error. Id. 


Where it appears from the record that a case was dismissed 
for want of jurisdiction, that question will be-examined, 
though the record would on the merits sustain a general 
finding for defendant. Hesser v. JoNNSOn......cereeceeeeees 155 


Jurisdiction of the supreme court in a proceeding in error 
attaches upon the filing of a petition in error and tran- 
script of the judgment, within the statutory time, and the 
issuing and service of process. Id. 


Parties. 

Where, in an action by a surety to foreclose an indemnity 
mortgage, it appears from the pleadings that the proceeds 

of sale are to go to the creditor, who is also a party to the 
action, such creditor may, for his own benefit, prosecute an 
appeal from a judgment adverse to the surety. Blair State 
Bank v. Stewart... 0 ccc ccccccseccccerssceaccees aisle. «hae er 59 
After a transcript for appeal has been filed in the supreme 
court, any party may assume the attitude of an appellant 

by the filing of a brief assailing the decree. Goos v. Goos... 294 
One cannot prosecute an appeal from an order discharg- 
ing an executor where he is not prejudiced by the decision. 
Cowherd v. Kitchen... cccceceee Chee sslae Srieaaeoe se sien see 427 

Prejudicial Error. 

In a mortgage foreclosure suit it was held reversible error 

to overrule a motion to reqnire plaintiff to attach to and 
file with his petition a copy of the note secured by the 
mortgage. First Nat. Bank of Chadron v. Engelbercht..... ++. 270 
Denial of a statutory right demanded and not waived is 
reversible error. Id. _ 

Where plaintiff, if entitled to recover, should be allowed a 
greater sum than that awarded by the jury, a judgment in 

his favor may be reversed. Yager v. Hachange Nat. Bank.... 310 


Questions Not Raised Below. 

Questions raised for the first time in the supreme court will 

be disregarded. Broadwater v, FOmWOrthy.....c.seceeeseeees 407 
A petition in error does not present for review proceedings 
during the trial below, where there was no motion for a 
new trial. Jd. 

Defense of defect of parties defendant cannot be raised 

for the first time on appeal. Ayres v. Duggan.......s0...- 750 
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69. 


70. 


71. 


72. 


73. 


74. 


76. 


U7. 


78. 


79. 


80. 


Reversal. Effeet. Lien. (See also Review, 52-55.) 
Reversal of a judgment terminates the lien, and it cannot 
be reinstated by a subsequent judgment below so as to 
bind defendant’s land from date of the original judgment. 
Oliver v. LANSING. .00 0. cece cece cece een eeeeen ences are adie 


Special Findings. 
A judgment predicated on special findings of fact will be 
reversed, if such findings are insufficient to sustain it, and 
its correctness is not otherwise affirmatively shown. Id. 


A finding that one of the parties to an action has obtained 
a judgment against the other in a collateral suit does not 
warrant the inference that such Judgment is based on a 
specific claim. Id, 


There is no presumption of law that questions submitted 
to a trier of fact have been established beyond the limits 
of the special findings made by him. Id. 


Stare Decisis. 
A decision of this court on a former appeal ofa question 
presented by the record is thereafter the law of the case. 
Mead v. P2SCRuUch... cc cccccececceveccecncnevcecounes 


When the evidence is substantially the same as on a former 
appeal, the weight and effect to be given such evidence 
must be considered as foreclosed by the former decision on 
that point. Jd. : 


Supersedcas. Liability of Suretics. Parties. 


. Ina mortgage-foreclosure suit, entry of judgment for rents 


and profits against signers of a supersedeas bond was held 
proper though they were served only with notice of a rule 
to show cause. Lowe v. Riley. ..ccc cece cece cence enceeenen 


A surety on a bond superseding an order appointing a re- 
ceiver becomes a party to the suit. Id, 


The appointment of a receiver cannot be superseded as a 
matter of right, and a court making such an appointment 
may fix the terms and conditions upon whieh the order 
may become operative. Ld... ccc cecce eet cecnceeceenereeees 


A bond executed in accordance with section 677 of the Code, 
conditioned that the appellants will prosecute an appeal 
without delay and during its pendency not commit, or suf- 
fer to be committed, any waste upon the premises involved 
in the action, will not supersede an order appointing a re- 
ceiver for said premises. Id. 

A bond superseding an order appointing a receiver held not 
invalid for want of consideration. Id. 

A contract of the signers of a supersedeas bond to account 
jor rents and profits of realty eld a contract to account 
for the fair rental value thereof. Id, 
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81. 


83 


84. 


85. 


86. 


On appeal from the county court or from a justice of the 


peace appellant need not sign the appeal bond, it being suf-~ 


ficient when executed by some one in behalf of appellant, 
Ayres v. Duggan 


. Issuing of an execution is not a condition precedent to the 


right of a judgment creditor to maintain an action against 
the signer of an appeal undertaking executed to enable the 
judgment debtor to appeal. Id. 


Transeript. 
Where the transcript for review is so incomplete as not to 
affirmatively disclose error, the proper order is affirmance, 
and not dismissal. Hesser v. Johnson 
Trial. 


An erroneous ruling is not ground for reversal where tt 


was retracted before prejudice resulted. JlcVey v: State.... 


Leading questions are not ground for reversal in absence of 
an abuse of discretion on part of the court. Sehmelling v. 
State : 


Offer of proof held necessary to present for review the ex- 
elusion of testimony. Spirk v. Chicago, B. & Q. Le. Co 


Revivor. See Res JupIcaTA, 1. , 
An objection that an application for revivor of a judgment 


should be made by aftidavit and not by petition cannot be 
urged for the first time in the reviewing court. Broad- 
water v. Foxrworthy..... 


eueee ee 


Riparian Rights. See WATERS. 


Sales. 


iS) 


See FIXTURES. GUARDIAN AND Warp, 1, 2. Lis PENDENS, 
NEGOTIABLE INSTRUMENTS, 15-17. WENDOR AND VENDEE. 


. Contract heid not one of conditional sale, nor one of 


agency, but an unconditional contract of bargain and sale. 
Yoder v. Haworth 


. Where the buyer paid a large part of the purchase-money 


under a conditional sale, and the seller accepted payments 
after maturity of the entire debt, the seller cannot retake 
the property without a previous demand for the amount 
unpaid, People’s Furniture & Carpet Co. v. Crosby...eseeeeee 


. Where the seller delivers the goods to a carrier for transit, 


and causes them to be consigned to himself, the presump- 
tion arises that he intended to retain the title. Missouri 
P.-R. Co. v. Lau 


. A buyer rescinding a sale must give notice to the seller and 


offer to return the property. MeCormick Harvesting Machine 
Co. v. Knoll..... sist sis Gran aTeaiees ieibts fer aie%e ee 


. Where the consideration has not been paid, the right of 


rescission for breach of warranty exists under an executory 
contract of sale accompanied by a warranty of quality and 
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562 
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150 
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559 


860 INDEX. 


Sales ~concluded. 
permitting a return of the property if unsuitable for a spe- 
cified purpose. Id. 


6. Upon a rescission for breach of warranty, buyer’s offer to 
return the property held sufficient. Id........ Sinitstasiocegla #2i8e 


School Lands. See Trusts, 5. 
1. A reappraisement of school lands which has neither been 
authorized nor approved by the board of educational lands 
and funds is absolutely void. Luse v. Rankin.......... sspyacees 


2. When the state accepts a statutory application for a lease 
of school lands, and issues its receipt in due form for an 
installment of rent paid by the applicant, antecedent con- 
ditions being performed, a binding and enforceable con- 
tract is created. Id. 


Schools and School Districts. 
1. A pupil may be reinstated in schoc] by mandamus, where 
he was denied admission by an arbitrary or capricious ex- 
ercise of authority. Jackson v. State... 0... ccc cece eee 


2. Where the qualified electors of a district have determined 
the character of a schoolhouse to be erected and the extent 
of the expenditure therefor, the school board has no au- 
thority to change the plans and bind the district for an 
increased expenditure. Sehool District v. Randolph.......... 


Set-Off and Counter-Claim. 

1. A debtor, when sued on a note by his creditor, may plead 
as a counter-claim or set-off the value of any collateral se- 
curity converted by plaintiff to his own use, released, dissi- 
pated, or diverted from the purpose for which it was 
pledged. Carson’s Eaecutors ve. Bucestaffoc. ccc ccc cece ees 

2. In an action for a partition a judgment lien in favor of one 
co-owner, upon the interest of the other, is properly offset 
against an equitable lien in favor of the judgment debtor, 
upon the interest of the judgment creditor in the joint es- 
tate. Oliver V. LANSING... cece ccc cece eee eee enenaes 

Settlement. See CoMPprRoMIsE AND SETTLEMENT. 
Sheriff’s Deed. See ExEcutions, 7. 

Sheriffs and Constables. See ExEecurions, 3. 
Special Findings. See REVIEW, 70-72. 

Specific Performance. 

1. Specific performance will not be enforced unless the court 
ean clearly see upon what proposition the minds of the 
parties met. Krum v. Chamberlain. ....... ccc cece ccc cu cece 

2. Under the evidence plaintiff Teld entitled to a specific exe- 


cution of a contract for the exchange of lands. Te Poel v. 
0 a 
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Stare Decisis. See REVIEW, 73, 74. 
State. See Punic Lanps, 2. 


State and State Officers. ; 
1. The state is bound by the acts of its authorized agents 
done within the scope of their authority. Luse v. kankin.. 


2. Agent's claim for compensation for making collections for 
the state held improperly allowed. State v. Kennard........ 


Statute of Frauds. See Trusts, 4. 
The promise of one party to pay the debt of another cannot 
be enforced unless such promise be in writing signed by 
the party to be charged. Fisher v. Donovan. ......e.seeeeee 


Statute of Limitations. See LIMITATION oF ACTIONS. 
Statutes. See EvipENcE, 11. TaRLeE, ante, p. lix. 


Street Railways. 

In an action by one who was injured in alighting from a car 
hetd not error to permit evidence to be given as to the dis- 
tanee the car ran before halting to permit assistance to be 
rendered plaintiff. Omaha Street Rk. Co. v. Emminger....... 


Streets. See MUNICIPAL CORPORATIONS, 4-6. 


Subrogation. See TaxaTIoON, 23-25. TENANTS IN COMMON, 2. 
Subrogation is a creature of equity courts, invented and ap- 
plied by them to do justice or to prevent injustice in a par- 
ticular case under a particular state of facts, where the 
law is powerless. Arlington State Bank v. Paulsen.......... 


Summons. See Actions, 1. 
1, A summons issued from the district court need not state 
the nature of the action. German Ins. Co. v. Frederick...... 


2. A sumions issued by a county court is not rendered yoid 
because it does not contain the-names of all the persons 
made defendants. Hobson v. CQSUnminS....cccerereceseveneces 


3. Service of summons upon a non-resident defendant can 
only be made in cases where service might be made by pub- 
lication, and the failure to file the affidavit required before 
service by publication is as fatal as a jurisdictional defect 
with respect to personal-service wpon non-resident as 
with respect to service by publication. Rowe v. Griffilhs.... 

4, That one served with summons in the county is a bona fide 
defendant with interests adverse to plaintiff is the test. for 
determining whether other defendants may be served in 


another county. Barry v. WaChOSKY. 0... cece cence eee nee i 


5. Where a personal action is properly brought in one county 
and service of summons is had therein upon a real defend- 
ant, summons may be issued to any other county of the 
state to bring in other parties defendant. Hobson v. Cun- 


MING covesascasceccescevecerersenserdcsedorseceenesswnsenees 
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6. 


A summons issued by a county court for a defendant resid- 
ing in a county other than the one in which the suit is 
brought is properly directed to the sheriff or any constable 
of such county. Id. 


A summons will not be quashed because the sheriff used 
defendant’s initials in making his return of service, unless 
it is shown that the initials were in fact a contraction, and 
not the full name of defendant. German Ins. Co. v. Fred- 
OTIC oo. cece eee see eeceseecenes voce cece een e ees tereeac ec ttes 


Supersedeas. See REvirw, 49, 75-82. 


Taxation. See MorTaaans, 33, 34. MUNICIPAL CORPORATIONS, 8-12, 


1, 


10. 


_velief. Medland v. Connell....... ote feeseysie-ots Hiei wee ysue 


11. 


A sale of land for taxes due for one year does not discharge 
those levied and delinquent for previous years. Medland v. 
CONNELL vo rccrccccscnerccrccecncerstseeeercnsssssenenceneees 


. Listing and: assessment of realty in the name of a person 


then deceased do not invalidate such assessment or the 
taxes levied thereon. Grant v. Bartholomew....... etdatal ate ede 


A real estate tax is not the personal obligation of the 
owner of such property. Id. 


. The realty, and not the owner, is liable for real estate 


taxes. Id. 


. The theory of the revenue law is that a purchaser at a de- 


linquent tax sale of realty shall not lose the money paid 
on his purchase. I[@........ccees eee ce eever eens bein anata eTocs sox 


. Counties are trustees for the state, cities, villages, and 


school districts for the collection of public revenue. Id. 


Lqualization. Notice. 
Void action of the board of equalization in raising the as- 
sessor’s valuation without notice to the landowner does not 
vitiate the assessment made by the assessor. IJd.......... 


. The act of a county board, sitting as a board of equaliza- 


tion, is void where it raises the assessor’s valuation with- 
out notice to the owner and without complaint that the 
land was assessed too low. Id. 


Where the action of the board of equalization in raising 
the assessor’s valuation is void for want of notice to the 
landowner, only so much of the tax as arises out of the dif- 
ference between the valuation of the assessor and that of 
the board is illegal. Id. 


Excessive Levy. 


Where a taxpayer is dissatisfied with the assessment of his 
property, he should apply to the board of equalization for 


¢ 


In a suit to foreclose a tax lien the defense that the levy 
for county purposes exceeded the constitutional limit is not 
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12, 


13. 


“14, 


15. 


17. 


18. 


19. 


20. 


21, 


22. 


23. 


available, unless raised by suitable averments in the answer. 
Id. 

Evidence held insufficient to establish that a levy of county 
taxes was fraudulent and excessive. Id. 


Foreclosure of Lien. 
Under the revenue law (Compiled Statutes, ch. 7, art. 5, 
sec. 1) a county, by a suit in equity, may foreclose its lien 
on realty for delinquent taxes. Grant v. Bartholomew...... 


The right of a county to maintain a suit in equity to fore- 
close the public’s lien against real estate for the non-pay- 
ment of taxes exists independently of statute. Id. 

A county is a person within the meaning of the revenue 
law (Compiled Statutes, ch. 77, art. 5, sec. 1), authorizing 
any “person” holding a tax-sale certificate to foreclose his 
lien by a suit in equity. Id. 

Sale of °Personalty. Warrant. 


. To invest a county treasurer with jurisdiction to seize per- 


sonalty for satisfaction of a tax lien the warrant required 
by the revenue law must be attached to the tax list. Id... 


Sale of Realty. Warrant. 
The warrant which the revenue law (Compiled Statutes, ch, 
77, art. 1, sec. 83) requires to be attached to the tax list is 
not essential to invest a treasurer with jurisdiction to sell 
realty for non-payment of delinquent taxes. Id. 


The treasurer’s authority to sell realty for non-payment of 
delinquent taxes is derived from sections 109 and 113, chap- 
ter 77, Compiled Statutes. Id. 


A county treasurer has no authority to sell realty for delin- 
quent taxes of one year without including taxes delinquent 
for previous years. [d......cccce cece cee e eee reenee eee teens 


Void Sales. Purchasers. Subrogation. Interest. 
A private sale of real estate for taxes is invalid where the 
treasurer has failed to make return to the county clerk of 
the public sale required by statute. Medland v. Connell..... 


A tax sale is invalid where it was not made for all delin- 
quent taxes against the land, with interest and costs. Id. 


Assuining that the warrant provided by law (Compiled 
Statutes, ch. 77, art. 1, sec, 83) must be attached to the tax 
list to invest the treasurer with jurisdiction to sell realty, 
a sale of realty made without such warrant would be void. 


e 


Grant v. Bartholomew... ccc cece ccnc cece cece tee eer ses eecenes 


Where a tax sale is invalid, the purchaser is subrogated to 
the rights of the public to the lien for the taxes and for all 
legal prior and subsequent taxes levied against the prop- 
erty, by him paid, with interest at the same rate which the 
taxes were drawing when paid. Medland v, Connell... ..... 
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24. 


25. 


26. 


27. 


Under the revenue law a treasurer’s void sale of realty for 
delinquent taxes may be effective to transfer to the pur- 
chaser the liens and rights which the public acquired by 
reason of the taxes assessed against such realty. Grait v. 
Barvtholomen cove ccccccccnccce ces n teen enn e tenes eneee eens 


Where the purchaser at a tax sale, through an officer’s vio- 
lation of the revenue law, failed to acquire a good title to 
the realty, the sale may be effective to transfer to such 
purchaser the publie’s liens and rights which arose from 
assessment of taxes. [d.cccecceccceccseseneeeeeetenenecenes 


Where no tax was due on realty sold by the treasurer, the 
county should reimburse the purchaser for the money paid 
by him. Id. : 

A purchaser of realty at a void sale for delinquent taxes 
is entitled to the rate of interest the taxes were drawing 
at the time he paid them. Id. 


Tenants in Common. 


1, 


As between themselves, co-tenants are liable for the pay- 
ment of liens and incumbrances existing against the com- 
mon estate, in proportion to their respective interest 
therein, each being surety for the others. Oliver v. Lansing, 


. Where one tenant in common has paid more than his proper 


share of a charge upon the common property, his interest 
or ownership therein is not proportionally expanded, but 
he is, to the extent of the excessive contribution, subro- 
gated to the rights of the lien creditor to whom the pay- 
ment has been made, and the right acquired by such subro- 
gation does not pass to the mortgagee under a mortgage 
purporting to convey the undivided interest of the owner 
of the right in the common property. Id. 


Tender. See Contracts, 7. 


1. 


Torts. 


A tender is sufficient, though of too large an amount and 
accompanied by a demand for the change, when it is re- 
fused not on that ground, but as being insufficient in 
amount. People’s Furniture & Carpet Co. v. Crosby.......0.. 


. Ordinarily, a bank check is not a sufficient tender of money. 


Te Poel v. Shutt....... aioap ie seiseuet buss soo Ae eC arr MrT ECE 


. A tender, to be effectual, must be without conditions and 


made to the party entitled to receive the same. Id. 


See ACTIONS, 2. 


Transcript. See REVIEW, 83. 


Trial. 
1. 


See Crimmnat BAw. REVIEW, 84-86. WITNESSES, 4. 
A party, after evidence has been introduced without objec- 
tion, cannot obtain an order by which such evidence is 
stricken from the record, and then, for the purpose of dis- 


674 


675 


352 
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Trial—concluded. 
closing error on the face of the record, insist that such evi- 
dence was erroneously admitted in the first instance. Pol- 


LOCH 0... WIP Dl xv sieis ices bsceieeaie eciein eee eee sea we ewe es cevedes 82 
2. Admissibility of certain evidence in rebuttal. Union Stock- 
Yards Co. v. Goodwin........- see Wiacesewiea er ee sertecocescas eee 139 


3. The decision of preliminary issues touching the compe- 
tency of witnesses, or admissibility of evidence, is for the 
trial judge. Phenix Ins. Co. of Brooklyn v. Holcombe....... « 623 


4, If proffered evidence is prima facie admissible, it is the duty 
of the court to receive it; otherwise it should be rejected 
Id. 


Trusts. See WILLS, 8. 
1, The owner of trust property is not, merely by reason of 
the character of his claim, entitled to a preference over 
the general creditors of an insolvent trustee. Morrison v. 
Lincoln Savings Bank & Safe Deposit Co....... tiie ejeinrs te eibiece’e es REO 


2. A member of a fraternal beneficiary society has no such 
interest or property in the proceeds of a certificate therein 
that he can impress such proceeds with a trust in favor of 
his creditors. Fisher v. Donovan.........+ hse. SiSyesibinS a cee Sale sins 361 


3. To create a trust fund out of which a trustee may make 
disbursements the trustor must have some present or fu- 
ture right to, or interest in, the fund directed to be set 
apart. Id. ; 


4, Where land was conveyed by deed of warranty purporting 
to convey the whole estate, a contemporaneous parol agree- 
ment that grantee was to have a beneficial interest in only 
one-half, and was to hold the legal title, sell the land as 
grantor’s agent, and pay one-half the proceeds to grantor, 
is unenforceable, and the promise to account for one-half’ 
the proceeds, being dependent upon the trust, cannot be 
enforced. Cameron v. NeISON.....ccccc cece een nereeeeees sees 381 
5. One who has obtained a lease from the state, with actual 
or constructive notice of another’s prior claim thereto, 
will be treated as holding such lease in trust for the per- 
son who is equitably entitled to receive it. Luse v. Rankin.. 632 


Ultra Vires. See MUNIcIPAL CORPORATIONS, 2. PARTNERSHIP, 2, 


Usury. See Burm~pine anp LOAN ASSOCIATIONS. : 
On trial of a suit on a note, answer alleging usury /eld suf- 
ficient against an attack by demurrer ore tenus. First Nat. 

Bank of Cobleskill v. Pennington. ..cccccccccccsccsscssvcves «. 404 


Vendor and Vendee. See DEEDS. EMINENT DomatnN, 2, Fix- 
TURES. GUARDIAN AND WARD, 3. JUDGMENTS, 3. MoRT- 

GAGEs, 7-10. SALrEs. TAXATION, 24,25. Trusts, 4. WILLS, 4. 

1. One purchasing realty in possession of a third person un- 


59 
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Vendor and Vendee—continued, 


7 


der a written contract with vendor assumes the obligations 
of such contract, in absence of an express agreement to the 
contrary. Murphey v. Illinois Trust & Savings Bank........ 


Bona Fide Purchasers. Pleading. 


. The affirmative defense that one is a bona fide purchaser of 


realty is without avail unless pleaded and proved. Arlington 
State Bank v. Paulsen. ..cccccccccceccccccccccvassecescsesees 


. One is not relieved from pleading and proving facts which 


he claims show him to be a bona fide purchaser without 
notice, because he claims under the vendee of an executor, 
and the conveyance from the executor is attacked by judg- 
ment creditors of the beneficiaries of the trust property 
as having been made without consideration to the knowl- 
edge of the person claiming to be an innocent purchaser, 
Id. 
Contracts. Option. 


. Evidence relied on to prove that negotiations for the sale 


of realty eventuated in an enforceable contract held insuf- 
ficient for that purpose. Krum v. Chamberlain.....ccec.ees 


. Contract set out in opinion held to give one party the op- 


. 


tion to purchase the realty, but his failure to make pay- 
ments specified did not invest the other party with a cause 
of action on the contract. Darr v. Mummert.cccccccccceees 


Construction of Instrument. 


Rule for construction of instruments conveying realty. 
TACKSON V. PRHUMIDS 0. ccerccececccccncucenseeecesecesseetense 
Exchange of Lands. 
The contract for the exchange of lands set out in the opin- 
ion construed, and held that the forty days designated 
therein for the exchange of deeds did not commence to run 
from the time the contract was made, but from the effect- 
ing of a loan of a certain sum of money stipulated to be 
made by one of the parties in consummation of the trade. 
Te Poel V. SHU. Cc cece cece reece nceceeecnees see evoeeeeneacene 


Foreclosure of Contracts. 


. In an executory contract for the sale of realty, vendor, 


10. 


upon default of vendee, may treat the contract as a mort- 
gage and foreclose it as such. Jackson v. Phillips.......... 


An executory contract for the sale of realty purchased for 
a homestead may be enforced as security for purchase- 
money, though not signed by vendee’s wife. Id, 
Improvements, 

One purchasing realty in possession of a third person under 
a parol agreement between occupant and vendor requiring 
the latter to pay for improvements made by the occupant, 
is not bound by such oral contract where he purchases 
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Vendor and Vendee—concluded. 2 
without notice thereof. Murphey v. Illinois Trust & Sav- 
ANOS BOD cscs tice ciesien es 50 0 once 8 soeeaiee @ Sco. aa iioraierene aie sis aia" Siete 
Rescission. Fraud. 

11. A false representation by the vendor of land situated in an- 
other state, as to the character, location, and value of the 
property, relied on by the vendee, who had no other knowl- 
edge, is ground in equity for rescinding the contract. Ross 
VD. SUMNEL ccc cccececceceeeen eee eee aces cect eerteeeseccsoses 


Venue. See Summons, 4. 
A district court has no jurisdiction on its own motion to 
transfer for trial a case from one county to another. 
Lefferts. VU, Bell civecccavins cba wredusd sae debe csdesetesacs scales 


Voluntary Assignments. 
1. An assignee represents creditors of the assignor only to the 
extent that he is expressly authorized by statute. Blair 
' State Bank v, Stewart......... artieterecele weit oad @alew eee a sae 6 ace ae 


2. A conveyance executed by an assignor before the assign- 
ment cannot be assailed by the assignee on the ground that 
it was made to hinder, delay, or defraud creditors, unless 
such creditors have previously authorized an action to be 
brougnt for that purpose. Id. 


Without the written consent of creditors, the assignee 
cannot assail a conveyance made by his assignor, except 
on the ground that such conveyance was in contravention 
of section 42 or section 43, Compiled Statutes. Id......... 


4, Creditor’s conveyances made more than thirty days before 
the assignment are not void as being within the inhibi- 
tions of either section 42 or section 43, Compiled Statutes. 
TGs ieee sacks die ee RTE Aa sve Ase e TS ayeiesecateks aes tesaxs eeeeeee 


5. A conveyance or transfer made without any intention to 
contravene or evade the assignment law, and at any time 
when an assignment was not contemplated, is valid and 
will be upheld. Id... .. ccc cece cece cee cece ee ee Werare wtarave 


Waiver. See IMPROVEMENTS, 2. LIMITATION OF ACTIONS, 4. Mort- 
GAGES, 11. PARTIES, 2. PLEADING, 13, 14. WITNESSES, 4, 


3 


Warrants. See CounTIEs, 2, 
Warranty. See CovENANTS. SALES, 4-6, 
Water Companies. See MUNICIPAL CORPORATIONS, 1, 2. 


Waters. 
Riparian owners upon streams of water are entitled, in the 
absence of grant, license or prescription, to the usual, 
natural flow of water. Plattsmouth Water Co. v. Smith..... ° 


Wills. See DEEDS, 7. EXECUTORS AND ADMINISTRATORS. JUDG- 
MENTS, 
1, If the rights given by a will are inconsistent with those 
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Wills—continued, 


conferred by the law, the acceptance of the former is, by 
necessary implication, an abandonment of the latter. 
Weller v.- NOffsinger....ccccccccceceeceeecceeecees Peed neeee 


in trust for the beneficiary, a condition that the devised 
property shall not be aliened or incumbered by the bene- 
ficiary, or liable for his debts, during existence of the trust, 


may be valid and enforceable. Id. 


Contest. Attorneys’ Feces. 


. The estate of a decedent is not liable to an attorney for 


services rendered by him for and at the request of a legatee 
under decedent’s will in a contest thereof. Atkinson v. 


' May’s Estate.............. Jeigtevass bias cbeeen Sid beech eeees 


Conveyance by Executor. 


. A transaction, whereby executors conveyed realty to an 


heir who agreed to mortgage it for the execntors’ benefit 
and reconvey it to them, held not a sale and conveyance 
within the meaning of the will. Arlington State Bank v. 
Paulsen ..0..... Srait integers eierlace 4 bipcel bre ale Sa GialS aie. Sie aes eee eeeeees 


Payment of Bequests in Stock. 
Under will construed, /icld that the executor had the right 
to pay specific bequests in stock of a hotel company at its 
face value in liet! of cash, and that the duty was not placed 
on the executor, but on the residuary legatee, to pay the 
indebtedness and ai of the hotel company. Cow- 
herd v, Kitchen... .ccceceseceseetecenees eeteeeees soeeveecsens ‘ 


Payment of Mortgaye on Estateé. 
Under will construed, /reld that the residuum passed to the 


. residuary legatee charged with payment of a mortgage. 


10. 


Le ap dross oe hos Raia SNES ea elle Cees he & eee de aS eer re 


Probate. Notice. 


. Objections to sufficiency of a probate notice held without 


force. Jackson v. Phillips... cess ccc cccceeeeane fia leie-ocaie eons oe 
Title of Executor to Realty. Trusts. 


: A devise, subject to a condition that the executor shall hold 


the property in trust, collect rents, pay taxes, charges, and 
expenses incident to the proper care of the estate, and ac- 
count annually to the beneficiary for the balance, vests the 
legal title to the property in the executor. Weller v. Noff- 
SUING OT. ais ae sia'sin cig sie.dis wide 8S pie Sie Bias siete wide o Wk glee ee ts be bieievea wazeiets 


Whether the title of testator to realty vests at his death in- 


his executors should be determined so as to accord with his 
intention as deducible from an examination of the entire 
will. Arlington State Bank v. Paulsen.....i sce ccc ccc eee cnee 


Under the will construed, held that the legal title.to realty 
of testator, at his death, vested in his executors. Id. 


. Under devise authorizing the executor to hold the property . 
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Wills—concluded. 
11. Where a will vests title to realty in the executor and di- 
rects him to sell and convey it and pay the proceeds to 
heirs, their interest in such proceeds is property. IJd..... . 718 


Witnesses. See CrIMINAL LAw, 8. TRIAL, 3. 

1. A party to an action is not an incompetent witness by 
whom to prove a transaction with an agent of the other 
party, since deceased. German Ins. Oo. v. Frederick......... 539 

2. It is within the discretion of the court to permit leading 
questions. Schmelling v. State........... eva aselsnduole lee epeievaravets . 562 


3. Credibility of witnesses and weight of their testimony are 
questions for triers of fact. Muchow v. Reid 


4, Where an irregularity in the manner of administering an 
oath to a witness is known at the time, objection must 
then be made, or it will be waived. City of O’Neill v. Clark.. 760 


5. A witness cannot be cross-examined in regard to matters 
as to which cross-examiner could not introduce evidence in 
chief, and afterward contradict the answers to such cross- 


examination. Zimmerman v. Kearney County Bank..... sees 801 
Words and Phrases. 

1. “Person.” Grant v. Bartholomew. .....cccccec eee eee eee sees 675 

2. “Previously unchaste.” Bailey v. Stats. cccseseeees veveeee 706 


Writ of Assistance. See InguNcTION, 2. 


